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PREFACE TO THE FOURTH EDITION. 


IMr. Justice Riunpini (now vSir Robert Fulton) when retir- 
ing from the Ijcmcli I'oquested me to pre[)ar(; the present 
edition of his famous work. I liavc in accordance with his direc- 
tions, noted all recvuib rulings up to S(*[>temb(*r 1901), in their 
proper places.' I hav(i also incorporated in this volume the 
provisions of the Fast(u-n nengal and Assam Tmiancy Aimuid- 
numt Act I of I DOS with the not(‘> pi'i‘vioiHly printed in mv 
edition of that Act which appeared as ;i Siipjilmnent to the 
main work. Whilst int(‘rfering as little as jiossible, with the 
notes contairu'd in the pr(ni<jus edition, T have tor coiivenieiiCL* 
^)f Hifen'iice, broken up some of the long jiaragraphs under 
appropriate headings and added sonn* new [)aragraphs here mid 
theni. Tin' heavy and light brackets used in the last edition 
indicating res[)(*ctively th(‘ changes niadt' by Act 1 of 1907 an«l 
Act Ilf of 1<S9S Ik (\, have been retained in this edition as 
cases goveriu'd by the Act in th(' various stages of its life are 
still coming U[) for decision. The* (lovernment rules and the 
rul(‘s (»!' the lh‘gist ration I lepartment un<h‘r the Act have been 
corri'cteil up to (hit(‘ and the releiTuices to the Rules of the 
Rt'venm.^ Foard have boen given from tin' Xew Manuals. 
A synopsis o[' the general provisions of the Act has btnm 
added to tin* Introduction by Mr. J. 11. Kerr — the Joint 
Editor ami »vill it is hojied facilitate the study of the Act. 
Idle index has b»Hm thoro'lighly revisiMl and aiupliti<Ml bv 
Ikabu Jogendra Chandra Dutta, \'akil, High Court, who has 
also carefully pas.sed the book through tlu' [iiv.^s. My thanks 
are due to him ;ind al^o to the enterprising publishers who 
have done everything to give the book a creditable get up. 


Calcutta : 

The rjlh Deceinhrr, 1909, 
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DIC.AI^l r.AR CHATTERJKE. 
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INTRODUCTION. 

CHAPTER I. 


HISTORY OF THE BENGAL TENANCY ACT. 

The Bengal Tenancy Act, though not professing to be 
an exhaustive code of the law of landlord and tenant, is 
nevertheless a complete and self-contained enactment, so far 
as the most important agrarian relations are concerned. 
Since it was passed in 1885, it has undergone various import- 
ant wendments. But the principles on which the Act is 
founded have remained unaltered. The object of the amend- 
ments made has throughout been to give fuller effect to those 
principles. It is unfortunate, though perhaps inevitable, that 
the discussions of recent years have dealt mainly with the 
working of the Act in details, and this has tended to obscure 
its main principles. In these circumstances, it has been 
thought that some account of the history of the Act and a 
brief explanation of its principles might be useful to the great 
body of officials* and non-officials, who are concerned in its 
working. 

Perhaps the best account of the aims and objects of the 
framers of the Benj^al Tenancy Act is to be 
Ac t found in the speech of the Viceroy, when the 

manent Settle- gjjj introduced in Council in 1883. 

Lord Ripon said, — “ We have endeavoured to 
make a settlement, whicl^ while it will not deprive the landlord 
of any of their accumulated advantages, will restore to the 
raiyats something of the position which they occupied at the 
time of the Permanent Settlement, and which we believe to 
be urgently needed, in the words of that settlement, for the 
protection and welfare of the taluqdars, raiyats and other 
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cultivators of the soil, whose interests we undertook 
to guard, and have to our shame too long neglected/XOv 
Again, his successor Lord Dufferin in 1885, in putting the- 
motion that the Bill should be passed, said he believed that 
"it is a translation and reproduction in the language of the 
present day of the spirit and essence of Lord Cornwallis’s 
settlement, that it is in harmony with his intentions, that it 
carries out his ideas, that it is calculated to ensure the results 
he aimed at, and that it is conceived in the same beneficent 
and generous spirit, which actuated the original framers of 
the Regulations of 1793. Lord Cornwallis desired to relieve 
the zamindars from the worry and ruin occasioned by the 
capricious and frequent enhancements exacted from them by 
former Governments, and it is evident from his language that 
he expected they would show the same consideration to tlieir 
raiyats.”(2) It is in fact one of the most remarkable features 
of the discussions on the Bill which subsequently became the 
Bengal Tenancy Act, that the Permanent Settlement Regula- 
tions were treated as the final test by which all proposals 
were to be tried. And it is therefore clear that for the com- 
prehension of the principles of the Tenancy Act, some know- 
ledge of the Permanent Settlement is necessary. 


ministr a t i o n 
previous to the 
Permanent Set' 
tiement. 


When the East India Company in 1765 obtained the 
Revenue ad* I^*'vani of Bengal, Behar and Orissa, the reve- 
nue system in force was that founded by Akbar. 
The assessment was that originally made 
under the guidance of Todar Mall, Akbar’s 
Finance Minister, in 1582, *and subsequently modified by 
revisions carried out between 1685 and 1750. In theory, the 
assessment was based on a measurement of the cultivated 
area, the fixing of the Government demand at one-third of 


the gross produce, (except for certain crops and classes of 
soil, for which special rates and allowances were fixed), and 
the commutation of the Government share of the produce to 


(1) Selections from jmpers relating to the Bengal Tenancy Act, 1885, pages 140*141. 

(2) Selections, page 584. 
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' ^sh at ‘i-ates^tased on avetage prices for a period of years.(^) 
But in practice, especially in Bengal and other outlying parts 
of the Moghal Empire, large areas were as a rule let out in 
farm to amils or Revenue Collectors, who were apparently 
left to make their own arrangements regarding assessment 
and collections. This, it may be remarked in passing, 
accounts for the absence in Bengal of that village revenue 
agency, which is found in most of the other provinces of India, 
and the lack of which has for the last century and a half so 
seriously hampered the efforts of Government to regulate 
agrarian relations in Bengal. The want of such an agency 
and the absence of all trustworthy information as to the agri- 
cultural capabilities of the country was early felt by the East 
IncUa Company. In 1769, or four years after the acquisition 
of the Diwani, supervisors were appointed to superintend 
the collection of the revenue, and were directed to obtain a 
history of the tracts under their charge with regard to their 
** condition, revenue, abwab^ capabilities of the soil &c.'* On 
the basis of their enquiries, a quinquennial settlement was 
concluded for a large part of the Province in 1772, and this 
was continued with certain variations till 1 790. 

In 1786, Lord Cornwallis arrived in India with instructions 
from Parliament and the Court of Directors to establish 
permanent rules for the settlement and collection of 
revenue.'' His first step was to issue a set of interrogatories 
to “ the most experienced of the Civil servants,” who were 
required to report,— • 

(1) the amount of assessment proposed for each estate, 

(2) the persons with whom settlement should be made, 

(3) the measures necessary to prevent the raiyats being 
oppressed and to secure the landlords in the realisation of 
their just demands. 


l) Aln-i-Akbarl. Muzaffarpur Sotttomoiit Report, pagoa 29-82. 
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On the basis of ttie informatioTii compiled under the first 
two heads, a decennial settlement was made in 
the Permanent 1790. This was made permanent in 1793. It 
re^iVing"land- unnecessary to enter here into the contro- 
lords and ten* versy as to whether the information available 
in 1793 was sufficient to justify the making of 
a permanent settlement, or whether the settlement was made 
with the right persons. It is sufficient for present purposes 
to note that the enquiries made preliminary to the Permanent 
Settlement regarding the measures necessary to prevent the 
raiyats being oppressed and to secure the landlords in the 
realisation of their just demands, did not supply enough 
materials for postive legislation. But by section 7 of the 
Permanent Settlement Regulation I of 1793, the Zamindars 
were required to conduct themselves with good faith and 
moderation towards the dependent talukdars and raiyats.” 
In section 8 of the same Regulation, it was declared as 
follows It being the duty of the ruling power to protect 
all classes of people, and more particularly those who from 
their situation are most helpless, the Governor-General in 
Council will, whenever he may deem it proper, enact such 
Regulations as he may think necessary for the protection and 
welfare of the dependent talukdars and rai>^ats and other 
cultivators of the soil.” And finally by section 67 of Regula- 
tionVIII of 1793, it was enacted that proprietors should be 
bound by the restrictions in their kabuliyats, the ninth clause 
of which was that, “ implicit obedience be shown to all 
regulations which have been 6r may be prescribed by Govern- 
ment concerning the rents of the raiyats and the collections 
from under-tenants and agents of every description as well as 
from all other persons whatever.'* It is on these declarations 
made in connection with the Permanent Settlement of the 
Land Revenue, that all subsequent agrarian legislation in 
Bengral has been based. And it may further be remarked 
that all the important legislative measures, from Act X of 
1859 down to the last Amendment Act of 1907, have dealt 
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with the two objects which were mentioned in Lord Cornwal- 
lis’s instructions of 1786, viz, the protection of the raiyats 
and the security of the landlords in the realisation of their 
just demands. 

At the time of the Permanent Settlement, the means by 

Kxchange of which -it was hoped to effect this two-fold 

paiUM ami object was the exchange between the zamin- 
kabnhyats and , , . 

appointment of dars and their tenants of pattas and kabuliyats, 
patwana. showing the rents legally payable and exclud- 

ing abwab and other impositions. The right of the raiyats to 
receive pattas was declared by section 59 of Regulation 
VIII of 1793.- By sections 54 and 55 of the same Regulation, 
it was directed that all existing abwab should be consolidated 
with the asal rent, and the imposition of any new abwab was 
pr<?hibited. By section 62, the zamin dars were bound to 
appoint patwaris whose duties were to maintain the rent 
accounts of the raiyats. But the hope that, by this means, a 
continuous record of the rights and obligations of landlord 
and tenant would be maintained was doomed to early dis- 
appointment. In 1812, the Collector of Tirhut reported that 
there was scarcely one instance in Bihar of a patta being 
taken or a kabuliyat executed. He added however that this 
was ‘'more the fault of the raiyat than of the vialik, the 
raiyat being averse to bind himself to pay any considerable 
fixed rent/'( ^ ) Complaints of the realisation of abwab in 
addition to the rent were numerous. 

Meanwhile Government had not neglected the other obli- 
Recovory of gation which it Ifad undertaken, of securing the 
landlords in the realisation of their dues. 
Regulation VII of 1799, (the notorious Haftam)^ gave the land- 
lords practically unrestricted power to distrain the crops, 
cattle and other personal property of the raiyats, and in cer- 
tain cases to arrest their persons for arrears of rent, without 
reference to any Court. Regulation V of 1812, (the Panjain\ 


(1 ) pAibhaiigA Sottlvuiont Report, para 70. 
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abolished the power of arrest, but the right of distraint 
remained. These measures were justified at the time by the 
alleged necessity of securing the collection of the Land 
Revenue. It was argued that, as Government had the right 
to sell up the estates of the zamindars for failure to pay the 
land revenue, it was necessary to give the zamindars corres- 
ponding powers as regards their raiyats, in the event of the 
failure of the latter to pay their rents. On this point, Sir 
William Hunter in his Introduction to the Bengal MSS 
Records writes as follows : — 

“ The laws of 1799 and 1812 are so painfully associated 
in subsequent history with harshness to the cultivators, that 
it is necessary to emphasise the forgotten fact that they were 
at the time considered indispensable for the preservation of 
the landholders. I therefore quote a . remarkable statement 
by a Bengal administrator, whose authority on such questions 
is beyond dispute. ‘ It may not be generally known,' wrote 
the late Mr. Buckland, ‘that the Regulation of 1799 was 
enacted in order to save the perpetual settlement, the exis- 
tence of which was then imperilled by the excessive indepen- 
dence which the raiyats (cultivators) enjoyed. For although 
it is now the custom to say that the rights of the raiyats were 
not properly protected in the perpetual settlement, it turned 
out at the time that they could take such goo 5 care of their 
rights that the zamindars could not collect their rents from 
them until the Government came to the rescue of the zamin- 
dar, and made the raiyats liable to arrest for default of pay- 
ment of rent'." 

It may be noted, however, that distraint was unknown in 
India until it was introduced in connection with the Perma- 
nent Settlement Legislation. It was described by the Rent 
Law Commission of 1880 as a mere “offset of English 
law'X 1 ). 

But it soon came to be realised that the raiyats and their 
rents could not be treated as on the same footing as the 


(1) Rtfiitl Law CcmmihMioiiciV Kcport, para 4. 
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zamindars and their revenues. Government had fixed the 
revenue demand in perpetuity, and the accounts of the pay- 
ments of the revenue were accurately kept in the Collectors' 
offices. Neither of these safeguards existed in the case of 
the rents of the raiyats. The refusal of landlords and raiyats 
to exchange pattas and kabuliyats frustrated the hope that 
these would serve to fix the rental demand. Nor did the 
appointment of patwaris secure the desired result of main- 
taining accurate accounts of the payments of rent made by 
the raiyats. Where patwaris were appointed, they were 
simply the servants of the zamindar and no reliance was 
placed on their accounts and papers. 

The next step taken was an attempt to create a village 

agency, which should be independent of both 
Attempts to . , , . i , • , , , , 

fornf a village zamindar and raiyat and which should mam- 

agency. records showing the rights and obliga- 

tions of landlords and tenants. By regulation II of i8i5, 
Kanungos were appointed for each pargana, their duties 
being to supervise the work of the patwaris and to ‘‘ authenti- 
cate the execution of pattas and kabuliyats. By Regulation 
XII of 1817, the patwari was made a Government servant. 
His appointment and dismissal vested in . the Collector, though 
he continued to be paid by the zamjndar. But the Kanungo 
proved useless*. It was reported that his supervision of the 
patwaris was ineffectual and his power to authenticate pattas 
and kabuliyats useless, as no such documents were ever 
presented for authentication.( ^ ) The Kanungo was accord- 
ingly abolished in 1*827, after an existence of little more than 
ten years. Nor was the rehabilitation of the patwari attended 
with much greater success. It was reported that the control 
exercised by the Collectors over his appointment and dismissal 
did not tend to make him independent of the zamindar from 
whom he received his vvages.( - ) Over the greater part of 
the Province, therefore, the appointment of patwaris gradual- 
ly ceased, and the Regulation of 1817 became a dead letter. 


(1) Darbhanga Sottlomeut lloport, para 72, 


(2) Darbhanga Sottlomuut Report, para 79 
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though in •some parts of Bihar the statutory patwari is found 
at the present day. 

The failure of all the attempts made to control agrarian 

Record of relations led the Court of Directors in 1824 
rightsproposed. sanction a proposal to make a survey and 

record-of-rights of the permanently settled districts of Bengal* 
as being the only means of defining and maintaining the 
rights of the raiyats.(*) More than sixty years, however, 
were to elapse before this vast undertaking was begun. But 
for temporarily settled areas, Regulation VII of 1822 provid- 
ed that all future settlements of the land revenue should be 
preceded by a record of the rights and obligations of various 
classes and persons possessing an interest in the land or in 
the rent or produce thereof.*' And this course was followed 
in the resumption to revenue of lands held revenue free* on 
invalid titles. These proceedings were carried out mainly 
between 1830 and 1850, and in many districts covered con- 
siderable areas. The record prepared showed the following 
particulars : — 

(1) Specification of boundaries of the area under settle- 
ment with full details about viinhai lands not liable to 
assessment. 

(2) Details regarding ^extent of cultivatiop, classification 
of lands, outturn of crops, and gross produce. 

(3) Rate of rent for each class of land and the gross 
produce for it with specification of abwab realized along 
with rents. 

(4) Information regarding the lands held under produce 
rents, {patai or bhaoli), their extent and nature of tenure. 

(5) Determination of the status Of the tenants, of their 
privileges, and liabilities. 

(6) Information regarding village officials.(*) 

(1) Sir Antony Mac Donneirs minute, dated 2O-0*18Od, para 21. Calcutta Gazette, supple- 
meat of Oct. 25, 1898, page 1989. 

(9) Muzaffarpur Settlement Report para 289. 
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The work done in connection with these resumption pro- 
ceedings between 1830 and *1850 supplied Government for the 
the first time with a really detailed account of the rights and 
obligations of different classes of landlords and tenants. The 
first fruits were seen in Act XII of 1841, which protected 
from ejectment on the sale of an estate for arrears of revenue, 
all khudkasht and kadiuii raiyats having rights of occu- 
pancy at fixed rents or at rents assessable according to fixed 
rules under the regulations in force. This was an important 
recognition of the need for protection of the occupancy rights 
of the raiyats, and of the classes who were entitled to enjoy 
such rights. But no legal definitions of occupancy rights and 
occupancy raiyats were forthcoming until the passing of Act 
X of 1859, which has been described as the first effective 
step taken by the Legislature to discharge the duties under- 
taken at the Permanent Settlement.(^) 

Act X of 1859 is entitled an Act to amend the law 

relating to the recovery of rent, and this was 
Act X of 1859. . . . . , . , . , , . 

originally its mam object. It introduced for 

the first time definife provisions regarding suits for arrears of 
rent and the execution of decrees for arrears of rent. The 
Collector’s Court was declared to be the tribunal for such 
cases. But during the passage of the Bill through Council, 
important addliions were made, with the result that the Act 
as passed contained a more or less exact definition of the 
different classes of raiyats and of the rights which it was 
thought expedient to confer on them, Raiyats were divided 
into three classes : * • 

(i) Those who had held at rates of rent which had not 
been changed since the Permanent Settlement, were declared 
entitled to hold for ever at these rates. If the rate of rent 
had not been changed for twenty years, it was to be presum- 
ed that it had not been changed since the Permanent 
Settlement. 


(l) SclcctiouB, 43 
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(2) Every raiyat who had cultivated or held land for 12 
years was declared to have a riglit of occupancy in the land, 
so long as he paid the rent payable on account of the same 
But this rule did not apply to proprietor's private land let 
out on lease for a term of years or year by year, and the 
accrual of occupancy rights in any land could also be barred 
by a written contract. 

(3) Other raiyats, not having rights of occupancy, were 
declared entitled to pattas only at such rates as might be 
agreed upon between them and their landlords. 

The Act contained further important provisions for the 
Occupancy protection of occupancy raiyats. Their rents 
could only be enhanced on certain specified 
grounds ; they could only be ejected by a judicial decree or 
order, and their crops could only be distrained for the arrears 
of one year. But the most debated point, on which contro- 
versy was to rage for over a quarter of a century, was 
whether the Act conferred rights of occupancy on the right 
class. One school of opinion argued that the immemorial 
custom of the country gave rights of occupancy to all resi- 
dent raiyats of the village^ who had in the earlier laws and 
regulations been vaguely styled khudkasht or kadimi. It 
was urged that to make the accrual of occupancy rights 
dependent on twelve years cultivation of a particular piece 
of land, and to allow such accrual to be barred by a written 
contract, was a serious infringement of the customary rights 
of the resident raiyats of the country. The representatives of 
the opposite school argued tttat the effect of the 12 years' 
rule was to confer rights of occupancy on a large class, who 
were previously mere tenants at will. Eventually the con- 
troversy was set at rest for the time teing by a decision of 
the High Court, that Act X of 1859 was not an exhaustive 
statement of the rights of tenants, and that claims to occu- 
pancy rights founded on their accrual by costom might be 
maintained.(‘) 


(1) BolcctionB, page 44 
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Meanwhile another controversy had broken out regarding 

the working of the enhancement sections of 

Eiihancomenb 1 862, Sir Barnes Peacock, the 

of rents. , ^ ' * 

Chief Justice of Bengal^ laid down the doc- 
trine that rent in Bengal was "‘economic renP' as defined by 
Malthus, vhy ""that portion of the value of the whole produce, 
which remains to the owner of the land after all the outgoings 
belonging to its cultivation, of whatever kind, have been paid, 
including th^ profits of the capital employed, estimated 
according to the usual and ordinary rate of agricultural capital 
at the time being.’* Sir Barnes Peacock further denied that 
an occupancy raiyat had any right to have his rent fixed at a 
lower rate than that which a tenant, not having a right of 
occupancy, would give for the land. 

This decision was strongly assailed as subversive of the 
customary rights of the raiyats of Bengal and contrary to all 
the undertakings given by the authors of the Permanent 
Settlement. In 186;, the matter came before a Full Bench 
of the High Court in what is known as the “Great Rent Case”. 
( ^ ) The result was that the Full Bench by a majority 
repudiated the doctrine of ""economic rent” and the theory 
that rent ought to be fixed by competition, as inapplicable 
to the customs r^nd conditions of the country. They held 
that a raiyat was bound to pay a fair and equitable rent, 
which should be "‘that portion of the grosj produce, calculated 
in money, to which the zamindar is entitled under the custom 
of the country’* ; and Uiat in order to ascertain this share, 
regard should be had to parganaVates, rates paid for similar 
lands in adjacent places, and rates fixed by the law and 
usage of the country.( ^ ) Since this decision, the claim that 
rents in Bengal are pure economic rents to be fixed by com- 
petition has never been accepted in responsible quarters. 


n> Thakurani Dami v. Bi»hti»har Mukhur/i, B. L. K.. F. B. Vol., 202. 
f2) Solccilntifl, pago 44. 
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Act VIII of 1869 transferred the trial of suits regarding 
Necessity for from Collectors to the Civil Courts, but 

was expressly confined to an amendment of 
the existing law in respect of procedure and 
jurisdiction, although the discussions on the Bill brought out 
numerous admissions as to the necessity which existed for 
revising the substantive law of 1859 in regard to the accrual 
of occupancy rights and the enhancement of rents ( ^ ). In 
1868 Lord Lawrence, as Governor-General, recorded a minute 
relating to the depressed state of the peasantry in Bihar, in 
which he said that he believed that “it would be necessary 
for the Government sooner or later to interfere and pass a 
law which should thoroughly protect the* raiyat and make 
him what he is now only in name, a f»ee man, a cultivator 
with the right to cultivate the land he holds, provided he 
pays a fair rent for it’X “ ) In Eastern Bengal, widespread 
agrarian discontent culminated in 1873 in serious disturbances 
in the Pabna district, where the cultivators banded themselves 
together to resist short measurements, illegal cesses and the 
forced delivery of agreements to pay enhanced rents. In 
consequence of these disturbances, the Agrarian Disputes 
Act, passed in 1876, provided for the transfer in special 
localities and for a limited period, of the entire jurisdiction 
in respect of enhancement and arrears of rent*, from the Civil 
Courts to the Revenue authorities. This was followed in 
1877 by the introduction of a Bill to provide for the more 
speedy realisation of undisputed arrears of rent. But the 
Select Committee on this Bill recomme^ided that it should 
be withdrawn, and that the whole subject of the revision of 
the Rent Law of the Province should be once for all fairly 
faced. Another Committee which had been appointed, after 
the famine of 1874-75, consider the condition of the agri- 
cultural classes in Bihar, made a similar recommendation. 
Accordingly in 18791 ^ strong Rent Commission was appoint- 


(1) Seloctioiu, page 44. 

(2) Sdcctious, page 45. 
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ed with instructions to prepare a digest of the existing statute 
and case law relating to landlord and tenant and to draw up 
a consolidating Bill. (^) 


This Bill formed the basis of the discussions which resulted 
Objectaof Act the passing of Act VIII of 1885. It is 
VIII of 1885. unnecessary to describe the details of these 
discussions. The provisions of Act VIII of 1885, as amended 
up to date, will be analysed in the second chapter o£ this 
introduction." It is sufficient to note here that the Act had 
as its main objects, (1) to give reasonable security to the 
tenant in the occupation of his land, and (2), to give reason- 
able facilities to the landlord for the settlement and recovery 
of his rent. The new Act completly recast the provisions 
of the former Act of 1859 regarding the accrual of occupancy 
rights and the trial of suits for the enhancement and recovery 
of arrears of rent ; it defined with greater particularity 
the different classes of tenants and their various rights and 
obligaftons ; it contained provisions limiting the right of 
contract between landlord and tenant, and prohibiting tenants 
in certain cases from contracting themselves out of the rights 
conferred upon them by the law ; and finally it provided for 
the survey and preparation of a record-of-rights in land, a 
measure which, as has been shown, had been decided on sixty 
years previously, but had never actually been taken in hand, 
otherwise than in connection with a settlement of the 
Land Revenue. 

The preparation of the record-of-rights has been the main 
The record-of- feature of agrariart administration during the 
rights. ^ quarter of a century which has elapsed since 
the Bengal Tenancy Act became law. During that period, 
records-of-rights have been prepared for the whole of Orissa, 
for the Tirhut and Bhagalpur divisions, and for parts of the 
Patna division, and it is understood that it is proposed to 
continue the operations until the whole of that part of the 
Province, in which the Bengal Tenancy Act is in force, has 


U) Soleotiont, pag« 46. 
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been completely surveyed. It is on the experience of 
agrarian relations which thesj exhaustive operations have 
supplied, that the majority of the more important amend- 
ments made in the Act since 1885 have been based. 

The first amendment of the Act was made by Act VIII 
of 1886. This merely made some slight alter- 

Amendments . . • , . t i r 

of Act Vlll of ations in the sections dealing with the transfer 
1 

of permanent tenures. It was followed by Act 
I of 1894, which made some changes in the procedure 
for the preparation of a record-of-rights under Chapter X. 
But the first important amendment of the Act was that made 
by Act III, B, C., of 1898, which completely recast Chapter X, 
dividing it into two separate portions, the first dealing with 
the preparation of a record-of-rights with a view to a settle- 
ment of the land revenue, and providing for a settlement of 
fair and equitable rents for tenants of every class as an inte- 
gral part of the operations ; and the second dealing with the 
prepartion of a record-of-rights in areas where the^ land 
revenue is not being settled, the Settlement Officer being 
given power to settle fair and equitable rents only where 
application is made for such settlement by the landlord or 
tenant, and in other cases being confined to a record of the 
rent payable at the time the record-of-rights is being pre- 
pared. Act III, B. C., of 1898 also made some important 
alterations in the provisions relating to enhancement and 
reduction of rent, the object, as stated in the statement of 
Objects and Reasons, being to make ^the provisions of the 
law workable and to give effect to the intention of its authors, 
regarding certain points on which, owing to *want of 
sufficient clearness in the wording of the law or to the inter- 
pretations put on it by the Civil Courts, it has been found 
in practice to be inoperative.” 

Act I, B. C., of 1903 mainly dealt with the provisions 
ActIB. C. of relating to the transfer of permanent tenures. 

It was followed by Act I, B. C., of 1907, which 
is probably the most important agrarian measure^ which 
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has been passed since 1885. •For, though the Amendment Act 
of 1898 introduced considerable changes, it dealt with only one 
aspect of the case, the preparation of a record-of-rights and 
the settlement of fair and equitable rents ; while there are 
few important provisions of the Tenancy Act which are not 
affected by the Act of 1907. Its objects, as given in the 
Statement of Objects and Reasons, were, — 

(i) While, on the one hand, giving landlords greater 
facilities for the collection of their rents yet, on the other, 
to discourage their evading the provisions of the Bengal 
Tenancy Act, 1885, with regard to the enhancement of rent 
by entering into unfair, inequitable and gollusive compro- 
mises with their tenants ; 


(2) to give greater authority to the record-of rights when 
such record has been duly prepared and published ; 

(3) give power to Government to distinguish between 
good -and bad landlords, and to take steps in the case of the 
latter for the reduction of rents, when they appear to have 
been so unduly enhanced as to be oppressive to the cultiva- 
tors of the soil, and 


(4) to revise the Bengal Tenancy Act, 1885, to the extent 
of removing such defects in it as the working of the Act 
during the past twenty years has brought to light, and such 
ambiguities and anomalies as have given rise to conflict of 
opinion and judicial decision, 


A considerable part of the provisions of the Amendment 
Weight to bo “^907 was due to the recognition of 

iittache<l toj tho the fact that the preparation of the record of 
ofiij,ht8. considerably modified agrarian 

conditions. In the first place, experience had shown that 
the mere preparation of the record-of-rights was not in itself 
sufficient to prevent evasions of the law. The great majority 
of rent suits are decided ex->parte* In such cases, it was found 
that the record-of-rights was not referred to by the Courts, 
because it was not produced by either of the parties. The 
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Amendment Act therefore provides for the production of 
the entry regarding rent in the record-of-rights in all rent 
suits. Again, the former law, regarding the force to be at- 
tached to the entries in the record-of-rights, was somewhat 
vague and indefinite. The Amendment Act provides that 
every entry in a record-of-rights shall be presumed to be 
correct until it is proved by evidence to be incorrect, and 
requires a Court passing a decree at variance with entries in 
the record-of-ri^hts, to record its reasons for so doing. 

But while the Act thus gave greater definiteness and 
force to the record-of-rights in matters relating 
ceduro™for ^the it has also recognised that the pre- 

recovery of paration of a record-of-rights may in certain 
circumstances justify a more summary pro- 
cedure for the recovery of rents, and it accordingly pro- 
vides for the use, under certain restrictions, of such a pro- 
cedure in areas in which a record-of-rights has been prepared 
and is maintained. Any landlord in such an area may apply 
to the Local Government for the application of the procedure, 
prescribed by the Public Demands Recovery Act 1 , B. C., of 
1895, to the recovery of the arrears of rent due to him. If 
the application is allowed, and as to this the Local Govern- 
ment has absolute discretion, the landlord may make a 
requisition to a Certificate Officer specially appointed by the 
Local Government, for the recovery of arrears of rent due 
from any tenant. The Certificate Officer may then issue a 
certificate, which will have the force and effect of a decree 
of a Civil Court. The tenant, againstVhom the certificate is 
issued, may file an objection, and that objection will be heard 
and considered by the Certificate Officer. The Certificate 
Officer’s decision is subject to appeal to the Collector of the 
district and to revision by the Commissioner and the Board 
of Revenue. A suit may also be instituted in the Civil 
Court on certain grounds to have the certificate set aside. 
Subject to the orders which may be passed on objection or on 
reference to the Civil Court, the certificate is final and may 
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be executed in the manner provided in Chapter XIV of the Act 
for the execution of decrees for arrears of rent. The main 
differences between the certificate procedure and the ordinary 
procedure for the recovery of arrears of rent are that, under 
the certificate procedure, the landlord obtains his decree at 
once instead of after the hearing, and the execution of the 
decree is carried out by a Revenue Officer, instead of by the 
Civil Court. 

Another important amendment made by Act I, B. C., of 

, 1907 is the recognition, under certain condi- 

Rent suits by . « . - * 

co-sharer land- tions, ot a suit for arrears of rent, brought hy 

lords. ggygj.3^1 co-sharer landlords, as a rent suit, 

resulting in a decree having the force of a rent decree. The 
previous law, under which a decree obtained by a single co- 
sharer was a mere money decree, was harassing not only to 
the landlords, but also to the tenants, by exposing them to a 
number of successive suits brought by different landlords for 
their share of the arrears. 


The Amendment Act also deals with the question of 
compromises and agreements between land- 


Comprotiiises 
and agreements 
between land- 
lord and tenant. 


lord and tenant filed before Revenue and Civil 
Courts. The principle adopted is that no 
Court shall give effect to an agreement or 
compromise the terms of which, if they were embodied in a 
contract, could not be enforced under the Act. 


The other provisions of the A^mendment Act of 1907 are 
discussed under the proper sections in this book, and are 
described in the analysis of the Act as a whole, which forms 
the subject of the following Chapter. 

The operation of the Amendment Act of 1907 however 
is confined td what may be called Bengal Proper and its 
provisions had .to be re-enacted as Act 1 of 1908 of the 
Eastern Bengal and Assam Council, with such alterations 
as were considered suitable to local conditions.” 

B 
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The following are the more Important changes made in 
this Act : — 

1. The addition of a proviso to the definition of “village’* 
in section 3 clause 10. 

2. The alteration made in section 10 (d) regarding the 
effect of the purchase of an occupancy holding by a co- 
proprietor or joint tenure-holder (Sec. 22). 

3. The omission of (Sec. 18) the provision by which the 
law regarding the evidence required to establish a landlord’s 
recognition of the division of a tenure or holding has been 
altered in Bengal (Sec. 88). 

4. The alterations made in sections 33 and 42 intended 
to give Revenue Officers and courts a wider discretion in 
dealing with agreements and compromises (Secs. 109B, 109C 
and 1 47 A). 

5. The alteration in sec. 44 limiting the right to institute 
a suit in the manner therein provided to co-sharer landlords 
who collect their shares of the rent separately (148 A). 

6. The omission of sec. 54 by which it is provided that 

Sec. 310A, of the Code of Civil Procedure (Act XIV of 1882) 
should not apply in the case of sales in execution of rent 
decrees (Sec. 170). • 

The remaining changes have been made for the purpose 
of removing practical defects pointed out by persons con- 
sulted or are mere changes in drafting. 

Some of these alterations are decidedly improvements 
upon the Bengal Act, especially the provision about agree- 
ments and compromises and the provision saving the 
operation of Sec. 310A of the Code of Civil Procedure (O. 
XXI, r. 89 of the New Code) in rent execution cases, and the 
new province may be congratulated on the result of this new 
legislation. 



CHAPTER II. 


An ANALYsia of thk Provisions of thk 
Bengal Tenancy Act. 


PART I. 

Substantive bkovisions uKUAUDiNii the rights and obligations 
OF different classes of l.vndlokds and tenants. 

The Bengal Tenancy Act divides the agricultural 
community into two classes, landlords and 

Landlords. 

tenants, or rent receivers and rent payers. A 

landlord may be either a proprietor, a tenure- 
Section 3 (2). , \ ^ 

holder or a raiyat. A proprietor is the owner 

of an estate or share of an estate. He may sublet his estate 

or a share of it to a tenure holder, in which case he is the 

landlord of the tenure holder, or he may manage his estate 

himself, in which case he is the landlord of the raiyats who 

hold the land directly under him. Similarly a tenure-holder 

may sublet his tenure to a subordinate tenure-holder, in which 

case the former is the landlord of the latter. Or, if a tenure- 

holder manages his tenure himself, he is the landlord of the 

raiyats who hold under him. A raiyat^s interest is called 

a holding. A raiyat who sublets his holding or part of it to an 

under-raiyat is the landlord of the ynder-raiyat. 

A tenant may be either a tenure-holder, a raiyat or an 

under-raiyat A tenure-holder is the tenant of 
TeuanU. , . ' . i • i i 

the proprietor or superior tenure-holder under 

whom he holds. A raiyat is the tenant of the proprietor or 

tenure-holder under whom he holds. And an under-raiyat is 

the tenant of the raiyat or superior under-raiyat under whom 

he holds. The Bengal Tenancy Act is mainly concerned 

with the rights and duties of the various classes of tenants. 

These will be described separately for each class. 
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Certain provisions of the Acf are, however, common to all 

. . tenants. The rent of a tenant is whatever is 

oommon to all lawfully payable or deliverable in money or 

X o t)y a tenant to his landlord on account 

Rent. Sec. 3(5) ^ 

of the use or occupation of the land held by 
the tenant. Every tenant is liable to pay additional rent 
Alteration of proved by measurement to be 


Alteration of icinu pruvcu uy ineaburciiiciiL tv 

rent owing to in excess of the area for which rent has 
alteration of 

area. previously been paid by him ; and is entitled 

ection 62. ^ reduction of rent for any deficiency proved 

by measurement to exist in the area of his tenure or holding, 
as compared with the area for which rent has previously been 
paid by him. 


Section 55. 


Receipts for 
rent, 

Section 56. 


Section 58. 


Subject to agreement or established usage, the money 
Payment of rent of a tenant is payable in four equal 
ments!^ instal- annual instalments ,* and any tenant making 
Section 53. a payment of rent may declare the year or 

instalment to which he wishes the payment 
Section 55. i i i i i i 

to be credited, and if he does so, the land- 
lord is , bound to credit the payment accordingly. Every 
Receipts for 'vho makes a payment of rent, is en- 

rent. titled to obtain from his landlord a written 

Section 56. . ' . . ... .r i 

receipt containing certam’specified particu- 
lars. If a landlord fails to give his tenant 

Section 58. , . . 

a proper receipt, the tenant may, on insti- 
tuting a suit, recover from the landlord as a penalty a sum 
not exceeding double the amount of the rent paid ; and the 
landlord is also liable to be fined by the Collector a sum not 
Deposit of exceeding 50 rupees. If a landlord refuses to 
rent m Court. receive a payment of rent or to grant a receipt 
Section 61 . tenant may, under certain conditions, 

deposit the rent in Court, obtaining a receipt from the Court. 

Interest on instalment of rent, which is not paid on 

•.rrears of rent. which it falls due become.s an 

Section 67. arrear, and bears simple interest at the rate of 
i 2}4 cent per annum until it is paid, or until the landlord 


rent m Court. 
Section 6 I. 


Interest on 
arrears of rent. 
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tions. 

♦Section 74. 


Section 75. 


Institutes a suit for its recovery. If in any suit brought for 

Damage* for the recovery of arrears of rent, it appears that 
negleot to pay . . ^ 

rent, the tenant has without reasonable or probable 

Section 68. cause, neglected or refused to pay his rent, the 
Court may award the landlord damages not exceeding 25 per 
cent of the amount decreed, in lieu of interest ; and similarly, 
if a landlord brings a suit for the recovery of arrears of rent 
without reasonable or probable cause, the Court may award 
the tenant damages, not exceeding 25 per cent of the amount 
Illegal exao- claimed. All impositions upon tenants, such 
as abwaby ma/itut, &c., in addition to the actual 
rent, are illegal, and all stipulations and reser- 
vations for the payment of such are void. Any tenant from 
whom such payments are exacted, may insti- 
tute a suit for their recovery together with a 

penalty. 

The following provisions not confined to rent, also apply 

Division of a to all classes of tenants. A division of a 
tenure or hold- , , 

ing. tenure or holding or distribution of the rent 

payable in respect thereof, is not binding on 
unless made witK his consent. No tenant can 
be ejected from his holding except in execu- 
tion of a decree. A landlord and a tenant are 
debarred from entering into certain contracts 
purporting to deprive the tenant of rights to 
which he is entitled under the Act. No Court 
or Revenue Officer can give effect to any agreement or com- 
promise,* made by a landlord and tenant, the 
Section 109 B ^ u 

and Section 147 terms of which, if embodied in a contract, could 

not be enforced under the Act. But the Act 
does not affect any custom, usage or customary right, not 
inconsistent with, or not expressly or by neces- 
sary implication modified or abolished by, its 
provisions. When in any suit between a land- 
lord and tenant as such, the tenant renounces 
his character as tenant of the landlord, by set- 
ting up, without reasonable or probable cause, 


Section 88. 

the landlord 
Ejectment. 
Section 89. 

Contracts be- 
tween landlord 
and tenant. 

Section 178. 


Customary 

rights. 

Section 183. 

Denial of land 
lord’s title. 

Section 186 A, 
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title in a third person or himself, the Court may award the 
"landlord damages up to an amount not exceeding ten times 
the tenant’s rent. 

The remaining substantive provisions of the Act apply to 
particular classes of tenants, vtjs,, tenure-holders, raiyats and 
under-raiyats, and these will now be dealt with in order. 


(i) TENURE-HOLDERS. 

The Act describes rather than defines the distinction 

between a tenure-hoider and a raiyat. Practi- 
Section 5 . . i i 

cally a tenure-holder is a person who has 

acquired a right to hold land for the purpose of collecting 

rents or bringing it under cultivation by establishing tenants 

on it ; while a raiyat is a person who has acquired a right to 

hold land for the purpose of cultivating it himself. 

There are three kinds of tenures, — 

( I) those which are held at a r(‘nt or rate of rent, which 
is fixed in perpetuity, 

(2) permanent tenures, 

(3) temporary tenures. 

The rents of tenures which have been held at a rent or 


Tenures at fix- 
ed rents or rates 
of rent. 



rate of rent, which has not been changed since 
the Permanent Settlement, cannot be increas- 
ed except on the ground of increase of area. 
When it is shown that the rent of any tenure 


has not been changed for 20 years, it shall be presumed, until 


the contrary is shown, that it has beeg held at that rent since 
the Permanent Settlement. Tenures at fixed rents or rates 


Section 179 created by the grant of a 

lease by any proprietor or holder of a perma- 
nent tenure in a permanently settled estate. In temporarily 
In temporarily estates, the right to hold a tenure at 

settled estatoB. a rent or rate of rent fixed in perpetuity can 
Secs. 191 & 192. jjg conferred by Government. The pro- 

prietor can only grant a right to hold at a rent or rate of 
rent fixed for the period of settlement, and the rent so 
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fixed IS liable to be enhanced, when any fresh settlement 
of the Land Revenue is made. 


Section 52. 


Permanent tenures are heritable and not held for a 
Permanent time, but their rents may be enhanced 

tenures. by contract or by suit, subject to the provisions 

Sootion 3 (8). qC When a permanent tenure has 

been held since the Permanent Settlement, its rent is not 
liable to enhancement, except on proof that the landlord is 
entitled to enhance by local custom or the 

of conditions under which the tenure is held, or 

Section 6 tenure-holder, by receiving reduc- 

tions of his rent otherwise than on account of 
a diminution of the area of the tenure has subjected himself to 
the payment of an increased rent, and that the lands are 
Section 5*^ capable of affording it. The rent of a perma- 
nent tenure held since the Permanant Settle- 
ment may also be altered on the ground of alteration of area. 
The rents of permanent tenures, which are liable to enhance- 
ment of rent, may be enhanced either by contract or by a 
Court. There is no restriction on the enhancement by con- 
tract of the rent of a permanent tenure-holder ; but a Court 
may only decree an enhancement up to the 
limit of the customary rate payable for similar 
tenures in the vicinity, or if there is no such customary rate, 
up to such limit as the Court thinks fair and equitable. The 
rent fixed by the Court shall be such as to leave the tenure- 
holde'r as profit not less than^ lO per cent of the balance 
which remains, after deducting the expenses of collection 
from the gross rents payable to the tenure holder, including 
in the gross rents a fair and equitable rent for any land occu- 
pied by the tenure-holder himself, or let out by him rent-free 
or at a beneficial rent. When the rent of a 
cc ion . tenure-holder has been enhanced by a Court 

or by contract, it cannot be again enhanced by a Court for 
fifteen years. 


Stv'tion 7. 


Section 9. 
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Section 65. 


A permanent tenure-holder cannot be ejected except on 
Ejectment. the ground that he has broken a condition, on 

Section 10. breach of which he is, under the terms of his 

contract, liable to be ejected ; and if the contract was made 
after the passing of the Act, the condition must be consistent 
with the provisions of the Act. A permanent tenure-holder 
cannot be ejected for arrears of rent, but his 
tenure may be sold in execution of a decree for 
arrears of rent, and the rent is the first charge thereon. A 
permanent tenure may be transferred or bequeathed like 

Transfer and immoveable property ; but the purchaser, 

heritability. usufructuary mortgagee or heir of a perma- 
Sections 11-15. nent tenure must, through the Collector of the 
district, notify his acquisition to the landtord, and pay the 
landlord a prescribed fee, unless he has acquired the tenure 
at a sale in execution of a decree for arrears of rent due in 
respect of the tenure. The acceptance of the fee by the 
landlord does not bind the landlord in any 
way, but if the tenure is really permanent, the 
transfer becomes valid on the payment of the fee to, and 
receipt of the notice by, the Collector. Permanent tenures 

Creation of Created by an express grant or by 

permanent ten- custom and course of dealings. Their essence 
is that they are not held for a limited time. 

Temporary tenures, on the other hand, are held for a 
Temporary limited time. The Act contains no special 
Utiures. provisions regarding them. They are regu- 
lated by the terms of the contract made* between the land- 
lord and the tenant. 


Section 18 A. 


• (2) RAIYATS, 

The Act deals with four classes of raiyats, — 

(1) Raiyats holding at a rent or rate of rent fixed in 
perpetuity. 

(2) Settled raiyats. 

(3) Occupancy raiyats. 

(4) Non-occupancy raiyats. 
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Provisions Those j^rovisions of the Act which are 

raiy^s” common to all raiyats will first be described. 

Subletting. Any raiyat may sublet the lands of his hold- 

Section 85, jng, but if he sublets otherwise than by a 

registered instrument, the sublease is not valid against the 
landlord, unless made with the landlord’s consent. No sub- 
lease for a term exceeding nine years is valid. Any raiyat, 
Surrender. not bound by a lease or agreement for a fixed 
Section 86. period, may surrender his holding at the end 
of any agricultural year. But unless he gives three months’ 
notice of his intention to surrender, he is liable for the rent 
for the year following the date of surrender. And if the 
holding is subject to an incumbrance secured by a registered 
instrument, the surrender is only valid, if made with the con- 
sent of the landlord and the incumbrancer. If a raiyat 
Abandonment, abandons his holding, the landlord may enter 
Section 87. Upon it and either let it out to another tenant, 
or take it into cultivation himself, at any time after the expi- 
ration of the agricultural year in which the original raiyat 
ceased to cultivate ; but before entering into possession, the 
landlord must give notice of his intention to the Collector. 

Any raiyat, on being ejected from his holding, is entitled to 
compensation for any improvements which he 
has made thereon, and cannot be ejected 
until the landlord has paid him the compensa- 
tion assessed by the Court. The right to make 
improvements differs for various classes of raiyats and will be 
described in the paragraphs belcnv which deal separately with 
each class. When a raiyat has, before the date of his eject- 
and for cro s sown or planted any crops in the land, 

iown. he is entitled at the option of his landlord, 

Seotipu 156. either to retain possession of the land on such 
terms as the Court may deem reasonable, until the crops are 
reaped, to receive from the landlord the value of the crops 
as estim^ed by the Court. The raiyat is also entitled to 
receive from the landlord the value of any labour and capital 


Compensation 
im ejectment for 
improvements. 

Section 82. 
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expended by him in preparing, the land for the sowing of 
crops, even though no crops have actually been sown. But 
no such compensation is payable, when the raiyat after the 
commencement of the ejectment proceedings, has cultivated 
or prepared the land contrary to local usage. 


When the rent of a raiyati holding has not been changed 
o ^ , since the Permanent Settlement, it cannot be 

fixed rates or increased except on the ground of an altera- 

^^Section 50 holding. When it is 

shown that the rent of any holding has not 
been changed for 20 years, it shall be presumed, until the 
contrary is shown, that it has been held at that rent since the 
Permanent Settlement. Leases at rents or rates of rent fixed 
in perpetuity can only be granted by a proprietor or perma- 
nent tenure-holder in a permanently settled 
estate. In a temporarily settled estate, the 
rents of all raiyati holdings are liable to enhancement at every 
fresh settlement of the Land Revenue, unless 
the right to hold beyond the time of the settle- 
ment at a particular rate of rent has been expressly recognis- 
ed by a Revenue authority empowered by Government to 
make definitively or confirm settlements. 


Section 179. 


Secs. 191 & 192. 


Raiyats holding at rents or rates of rent fixer! in perpetuity 
Transfer and subject to the same provisions regarding 

Heritability, the transfer of, and succession to, their hold- 
Section 18. j^gg permanent tenure-holders, /. e, such 
holdings are transferable and* heritable, subject to notice and 
payment of the prescribed fee to the landlord. A raiyat, 
Ejectinent. holding at a rent or rate of rent fixed in per- 

Section 18. petuity, .cannot be ejected by the landlord 

except on the ground that he has broken a condition consis- 
, tent with the Ac^'mTTrS^^ wfilcT W is 

ection undSr liis""'con tract with his landlordi; J^able to 

be ejected. N or ca n such a raiyat be ejected for aifears of 
rent^ but hi.s holding may be .sold in execution of a i^ree for 
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arrears of rent, and the rent is the first charge thereon. A 
raiyat holding' "'at fixed rates has the same 

Improvements. 

right to make improvements as an occupancy 
raiyat (see infra). 


Every person who, for twelve years, has continuously held 
Settled mi- ^ raiyat in any village, becomes at the 

yats. end of that period, a settled raiyat of the vil- 

Section 20. hge. A person is deemed for the purposes of 

the definition to have held as a raiyat any land held as a 
raiyat by a person whose heir he is. And in any proceeding 
under the Act, it shall be presumed, until the ‘contrary is 
proved, that anv person, holding any land as a raiyat, has 
held it or part of it for twelve years continuously as a raiyat, 
Right of 00 therefore a settled raiyat of the 

oupancy. village ill which the land lies. Every settled 

Section 21, raiyat of a village has a right of occupancy in 

all land for the time being held by him as a raiyat in that 
village. 


A right of occupancy may in some cases be acquired also 
Distiiictidii by purchase, but the purcha-er of a right ofoc- 
ra'ij^f’ra.idoccu* cupaiicy cloe.s not thereby acquire the .status of 
pancy raiyats. ^ settled raiyat. A man can become a settled 
raiyat of a village, only by holding land as a raiyat in the village 
for twelve continuous years. A holder of occupancy rights 
who is not a settled raiyat of a village, merely has occupincy 
rights in the holding which h^ has acquired by purchase. If 
he takes up other lands for cultivation, he will not obtain occu- 
pancy rights in them, until he has held lands in the village as 
a raiyat f()r twelve continuous years. A settled raiyat on 
the other hand obtains .a /ight of occupancy directly he 
takes up any fresh land. This, however, is the only 
distinction between a settled raiyat and an occupancy 
raiyat. The incidents of occupancy right are the same in 
both cases. 
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00 0 n p a n oy 
rght* 

Section 23. 
Ejectment. 
Section *25. 


Section 65. 


A raiyat with a right of occupapcy may use his land in 
Inoidenta of any manner which does not n^ateriaUyJmp^^ 
its valu e, or rendeHt unfit for the purposes of 
the ^enancy. He cannot be ejected except in 
execution of a decree for ejectment, passed on 
the ground that he has used the land of his 
holdlug4ft-a ™nner. which riders Jt unfit for the purposes" 
of the tenancy, or that he has broken a condi- 
ti on co nsistent with the provisions of the Act, 
on breach of which he is under his contract liable to be eject- 
ed. An occupancy raiyat can not b e ejected for non-payment 
of rent, but his holding may be sold in execution of a 
decree for arrears of rent, and the rent is the first charge 
thereon. A right of occupancy is heritable, 
but is n ot without the lan3lord*s 

consent, unless there is an usage to the contrary. 
An occupancy raiyat can make an improve- 
ment in respect of his holding, and can carry 
out any work which adds to the value of the holding and is 
suitable to the holding and consistent with the purpose for 
Improvements which it was let, unless the improvement af- 
Sections 76 and fects Other holdings also, when the landlord 
has the prior right to make it. 


Haritability 
and transfer* 
ability. 

Section 26. 
Section 183. 


An occupancy raiyat is required to pay rent for his hold- 
^ , ingf at fair and equitable rates. Where an oc- 

Ifoneyrentof ^ 

occupancy cupancy raiyat pays a money rent, such rent 
can be enhanced^ by contract between the land- 
lord and his tenant onjy under certain restric- 
tioijs. The rent cannot be enhanced oftener than once in 
fi fteen yea rs. The enhancement must not 
exceed two._annas in the rupee, unless it is 
nmde in considcfra^on of release from the 
ob liga tion to grow a special crop for the convenience oTtKe 
lanj^rd, or on the ground of an improvement of the hdldirig 
effected by or at the expense of the landlord. In these two 
cases, there is no limit to the amount of the enhancement, but 


raiyats 
Section 24. 


Enbancement 
by contract. 
Section 29. 
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in the latter case, the enhaftcement is payable only so long as 
the improvement exists and produces its estimated effect in 
respect of the holding. In all cases, the contract of enhance- 
ment must be proved either by a written and registered 
document or by actual payment of the enhanced rent for a 
continuous period of not less than three years. 

En^tacenient landlord of an occupancy raiyat may 

by suit. obtain an enhancement by suit on any of the 

Section 30. following grounds, — 


(^) that the rate of rent paid by the raiyat is below 
the prevailing rate paid by occupancy raiyats for 
land of a similar description and with similar advan- 
tages in the same village, or in neighbouring vil- 
lages, and that there is no sufficient reason for his 
holding at so low a rate ; 

(6) that there has been a rise in the average local 
prices of staple food crops during the currency of 
the present rent ; 

(^) that the productive powers of the land held by the 
* raiyat have been increased by an improvement 
effected by, or at the expense of the landlord, 
during the currency of the present rent ; 

{ef) that the productive powers of the land held by the 
raiyat have been increased by fluvial action. 

The court shall not decree any enhancement which is 
under the circumstances of the case unfair or 
inequitable ; and if an enhancement has been 
made by contract, or by suil on the ground that the rate of 
rent is below the prevailing rate, or on the ground of a rise in 
prices, or if a suit claiming an enhancement on 
either of these grounds has been dismissed on 
the merits, no further suit for enhancement on either of these 
grounds shall be entertained for fifteen years. 

Reduction of occupancy raiyat may obtain a reduc- 

money rent. tion of his money rent by suit on either of the 
following grounds, — • - 


Section 35. 


{Section 37. 


Section 38. 
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(a) that the soil of the holding has permanently 
deteriorated through no fault of the raiyat, or 
that there has been a fall in the average local prices 
of staple food crops. 

The Act contains no provision for the enhancement or 
Prmluce rents, reduction of the rent of an occupancy raiyat 
Section 40. when paid in kind, but either the landlord or 
the tenant may apply to have such rent commuted to a money 

‘ rent. 


There are certain limitations regarding the accrual of 

, . occupancy rights. Where such rights become 

Limitations on ‘ ^ ^ 


the acijuisitioii 
of occupancy 
rights by land- 
lords 


Section 2*2 


vested in a proprietor or permanent tenure- 
holder, who is the immediate landh^rd of an 
occupancy* holding, they cease to exist and 
and merge in the superior landlord’s iniere>t. 
When a person, who is jointly^ interested in land as a pro- 
prietor or permanent tenure-holder, acejuires an uccu[Kmey 
right, he is entitled to hold the land subject to the payinmt 
to his co-proprietors or joint permanent tenure-holders of 
the shares of the rent which may be from time to time pay- 
able to them ; but if he sublets the land, the sul^ssee will 
become a tenure-holder or a raiyat as the case may be. 
Finally a temporary tenure holder cannot, during the term 
of his tenure, acquire a right of occupancy in any land coin- 
prised in his tenure. 


No rights of occupancy accrue in proprietor’s private land, 
where such lapd is let dut under a lease 

Proprietor s pri- 
vate land. for a term of years or under a lease from 

Section 116 . year to year. Nor do such rights accrue in 

Government lands in a cantonment or in lands acquired 

under the Land Acquisition Act, while they are the property 

of Government or a local authority or a Railway Company. 

, And in land held under an tubandi tenancy 

Utbendiand , j - , . . ^ 

diara. and in chur or dtara land, a raiyat does not 

Section 180. acquire a right of occupancy in land, until he 
has eld the laticl for twelve continuous years. 
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No contract between a tandlord and tenant c^j fear in 
Limitations 0.1 periietiiity the acquisition of an occupancy 
contract. rii^ht, or take away an occupancy right which 

, Section 17H. accrued. But where a lease is granted bona 

fide for the reclamation of waste land, the accrual of occu- 
pancy rights can be barred till the expiry of the term of the 
lease ; and where a landlord has reclaimed waste lands by his 
own servants or by hired labour and then lets it out to raiyats, 
the accrual of occup ancy rights can be barred for thirty years. 
The accrual of occupancy rights may also be barred in orchard 
or horticultural land, temporarily let out for cultivation with 
agricultural crops. 

Raiyats not having a right of occupancy are called non- 
Non-oecupanoy occupancy raiyats. They are raiyats who 

ra«yiit3. liave not cultivated land continuously in a 

Section 41. village for twelve years, and have not purchas- 

ed the rights of occupancy in the holdings which they culti- 
vate. Though they h ve not the same rights as occupancy 
raiyats, they nevertheless enjoy a considerable measure of 
protection. 

A non-occupancy raiyat is liable to pay for his holding 

,, , Mich rent as may have been agreed on between 

hiinanufmont ' ^ 

of rent. himself and his landlord at the time he was 

Section 4-j. adipitted to occupation. Such rent may be 

enhanced by registered agreement at any time and to any 

amount ; and if an enhanced rent has been 
Section 43. ,, . i i- • u 

actually paid for three continuous years, it 

becomes the rent payable, even in the absence of a registered 

agreement. But if the non-occupancy raiyat refuses to agree 

to the enhancement, the landlord must institute a suit for 

ejectment. The Court is then required to 

* determine what is a fair and equitable rent for 

the holding, and if the non-occupancy raiyat agrees to pay 

the rent so determined, he is entitled to remain in occupation 

of his holding at that rent for a term of five years. On the 


Section 46. 
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expiry of that period, he is liable to ejectment unless by that 
time he has acquired a right of occupancy. 

A non-occupancy raiyat cannot be ejected 
Ejectment. . . i , 

Section 44 except in execution of a decree passed on one 

of the following grounds, — 

(a) that he has failed to pay an arrear of rent ; 

{6) that he has used the land in a manner which renders 
it unfit for the purposes of the tenancy, or that he 
has broken a condition consistent with the Act, on 
breach of which he is under the terms of his con- 


tract liable to be ejected ; 

(^) where he has been admitted to occupation under a 
• lease, that the term of his lease has expired ; 

(d) that he has refused to pay a fair and equitable rent 
determined by the Court, or that the term for 
which he is entitled to hold at such rent has expired, 
and he has not become an occupancy raiyat. 

But where a decree for ejectment is passed on the 




•Section 66. 


ground of failure to pay an arrear 
of rent, it shall not be executed if 


the non-occupancy raiyat pays the decretal amount, 


with costs, within fifteen days of the date of the 


decree or such further period as may be allowed 


by the Court. And where a non-occupancy raiyat 


Section 47. 


has been in occupation of land be- 
fore the execution of a lease for a 


term of years, he is not to be deemed to have been 
admitted to occupation under the lease, and is not 
liable to ejectment on the ground that the term of 
the lease has expired. Where a non-occupancy 


Section 45. 


raiyat has been admitted to occupa- 
tion under a lease for a term of 


years, a suit for his ejectment cannot be brought, 
unless a notice to quit has been served on him not 
less than six months before the expiration of the 
term, and it must be brought within six months 
from the expiration of the term. 
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A Full Bench of the I^igh-Court have differed on the 
Horitability question whether the holding of a non-occup- 
ancy raiyat is heritable or not. It is however 
not transferable without the consent of the 
landlord, unless there is a usage to the 
A non-occupancy raiyat has the right to make a 
well for the irrigation of his holding, and to 
construct a dwelling house for himself and 
his family. He may also call upon his land- 
lord to make any other improvement or work which adds to 
the value of the holding, is suitable to the holding, and 
consistent with the purpose for which it was let ; and if the 
landlord fail's to make the improvement within a reasonable 
time, the non-occupancy raiyat may make it himself. 

The main diffierences between the position 
of an occupancy raiyat and that of a non-occu- 


and transfera 
bility. 

{Section. 183. 
contrary 
Iniprovoincnts 
Section 79. 


DifTcrencea 
between occu 

panoy and non . i n • 

ooeupancy pancy raiyat are therefore the following, 
raiyata. 


(a) The enhancement by contract of the rent of an 
Knhanc(niiont occupancy raiyat cannot be made 
' oftener than once in 15 years and 

must not exceed two annas in the rupee, except on 
the ground of a landlord’s improvement or release 
from the obligation to grow a special crop. There 
are no such limitations on the enhancement of the 
rent of a non-occupancy raiyat. 

{d) An occupancy raiyat can only be ejected only on the 
ground that he has used the land of 


Ejectment. 


his holding in a manner which 


renders it unfit for the purposes of the tenancy, or 
that he has broken a condition consistent \vith the 
'Act, on breach of which he is, under his contract, 
liable to be ejected. A non -occupancy raiyat may 
also be ejected for failure to pay his rent. If he has 
been admitted to occupation under a registered lease, 
he may be ejected on the ground that the term of 


C 
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the lease has expired. , And if a fair^nd equable 
rent has been settled for him by a ComL he 
may be ejected for refusal to agree to pay su#i rent, 
or if he agrees, he may be ejected on the expiration 
of five years from the date of the agreement, unless 
he has by that time acquired a right of occupancy. 

(c) An occupancy raiyat has the prior right to make 
Right to make improvements on his holding. A 
improvements. non-occupaiicy raiyat can only make 
improvements, other than an irrigation well and 
a dwelling house, if his landlord has been asked to 
make the improvement and has failed to do so. 


(3) UNDER-RAIYATS. 

An under-raiyat is a Umant who holds under a raiyat or 
Ejectment. under another under-raiyat. An under-raiyat, 

Section 49. holding under a written lease, may be ejected 

in execution of a decree passed on the ground that the 
term of the lease has expired. .An under-raiyat, not 
holding under a written lease, may be ejected at the 
end of any agricultural year, provided that his land- 
lord has during the previous agricultural year served upon 
him a notice to quit. An under-raiyat may 
also be ejected for failure to pay his rent. 
But a decree for ejectment passed on this ground shall not 
be executed, if the under-raiyat pays up the decretal amount 
and the costs of the suit within fifteen days from the date of 
the decree, or such further period as may be allowed by the 
A iti n of Court. Uncfer-raiyats may however acquire 


Section 66 . 


occupancy riglit. 
Section 83. 


occupancy rights if there is a custom or usage 
to that effect in the area in which they hold, 
and in that case they would apparently be protected from 
ejectment except on the grounds on which occupancy raiyats 
can be ejected. 

The rent of an under-raiyat, if fixed by a registered lease 
agreement, must not exceed the rent pay- 
Section 48. able by his landlord by more than 50 per 
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^ registered lease or agreement,, the 
underj^giyat’s rent must not exceed his landlord’s rent by 
more than 25 per cent. If the raiyat landlord abandons the 
holding during the term of a sublease which has been created 
Protontion of hy a registered instrument, the under-raiyat, 
cri^/of ab^aon" O" condition of paying up all arrears of rent 

ment by raiyat, (jyg from his landlord, has a right to retain 
sections/, holding for the remainder of the term of 

his sublease at the rent paid by the raiyat who has ceased 
and in case of cultivate the holding. Where a holding 

distraint, has been sublet with the written consent of 

section 1*21. superior landlord, its produce cannot be 

distrained for arrears of rent due to the superior landlord. 


PART .11 

Prockuuuk fou the uecoveuy of arrears of rent. 

Any instalment or part of an instalment of rent not paid 
when it falls due becomes an arrear of rent. 
A permanent tenure-holder, a raiyat holding 
at fixed rates and an occupancy raiyat are 
not liable to ejectment for arrears of rent, but 
the tenure or holding is liable to sale in exe- 
cution of a decree for rent, and rent is the first charge on 
the tenure or holding. If arrears of rent are due from ten- 
ants of other classes, viz. temporary tenure- 
holders, non-occupancy raiyats and under- 
raiyats not possessing alright of occupancy, the landlord may 
bring a suit for their ejectment, whether he has obtained a 
decree for the recovery of the arrear or not ; but the decree 
for ejectment shall not be executed, if the tenant pays into 
Court the amount of the arrear with interest and the costs 
of the suit within fifteen days from the date of the decree, or 
such further period as the Court may allow. 

It is not however necessary in all cases for the landlord 
Distraint. to bring a suit for the recovery cf arrears of 
Section 121. rent, or for ejectment of the tenant. In the 


Arrears of 
rent. 

Section 54. 


Section 65. 


Section 66. 
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ca|e of an arrear from a raiyet or an under-raiyat which 
has not been due for more than a year, the landlord may 
apply to the Civil Court to recover the arrear by distrain- 
ing the crops or other products of the earth, which are 
standing ungathered on the holding, or have been reaped and 
gathered and are lying on the holding, or have been removed 
to the threshing floor. The Court, on being satisfied that 
the arrear is due, is required to depute an 

Section 124. ^ , 

officer to take charge of the produce and to 

sell it within not less than three or more than seven days 
after making the distraint, (except where a longer time may 
be required for storing the produce), unless the tenant mean- 
while pays up the arrear with all costs of the distraint pro- 
ceedings. 

Again, where rent is taken by appraisement or division 
Produce rents, of the produce, either landlord or tenant may 
Sections 69-71. apply to the Collector to appraise or divide 
the produce, and the Collector’s order is final, unless he 
thinks fit to refer any point to the Civil Court. Where rent 
is taken by appraisement of the produce, the tenant is en- 
titled to the exclusive possession of the produce. Where 
rent is taken by division of the produce, the tenant is en- 
titled to the exclusive possession of the whole produce 
until it is divided, but is not entitled to remove any portion 
of the produce from the threshing floor, so as to prevent 
the due division thereof at the proper time. If the tenant 
removes any portion o f the produce so as to prevent a due 
appraisement or division,* the produce shall be deemed to 
have been as full as the fullest crop of the same description 
appraised in the neighbourhood on similar land for that 
harvest. An order passed by the Collector for appraisement 
does not prevent the execution of an order passed by a Civil 
Court for distraint, 
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A suit for the recovery of Arrears of rent must be brought 
„ , in the Civil Court which would have iurisdic- 

for re- ^ ^ 

covery of ar- tion to enfCrtain a suit for the possession of 

rears o rent. tenure or holding in connection with which 

Section 144, i • - i . 

the suit IS brought. But in areas in which a 

record-of-rights has been prepared and finally published and 
Certificate which such record is maintained, the Local 
procedure. Government may allow any landlord to re- 

Section 158A. ^over rents by means of the Certificate Proce- 
dure, under the conditions laid down in Chapter XIII A of 
the Act. 


Where a landlord has instituted a suit for recovery of ar- 
rears of rent against a raiyat, he cannot insti- 
rent suits. tute another suit for recovery of any rent of 

Section 14 /. same holding, until after three months 

from the date of the institution of the previous suit, unless he 
has, under sec. 373 of the Code of Civil Procedure (O. XXIII, 
Procedure. T- I oi Act V of 1908), withdrawn the original 
Section I 4 s. suit and obtained the permission of the Court 
to bring a fresh suit. Certain special rules are applicable to the 
procedure in rent suits. The plaint must contain a full des- 
cription of the land held by the tenant, and, (where a record- 
of-rights has been prepared for the land), a list of the survey 
plots comprised in the tenancy, and a statement of the rental 
^ of the tenancy according to the record-of-rights ; provided 
that if the Court is satisfied, for reasons to be recorded in 
writing, that the plaintiff was prevented by any sufficient cause 
from furnishing such list or statemtjnt, the Court may obtain 
from the Collectorate, without payment of fee, a verified copy 
of or extract from, the record-of-rights relating to the tenancy. 
The ordinary procedure in civil suits is greatly simplified for 
rent suits. No written statement may be filed without the 
leave of the Court, The execution of the decree may be 


Admissions. 
Sections 149 
and 150. 


ordered on oral application, unless it is a decree 
for ejectment. If the defendant admits that 
any^mount is due from him, but pleads that 



xxxviii 


INTRODUCTION. 


it is due to a third party, or that the amount claimed is in 
excess of the amount due, the court shall refuse to take cog- 
nizance of the plea unless the defendant pays into Court the 
amount admitted to be due. Appeals against orders and 
. , decrees passed in rent suits are barred in cer- 

Sections 153 tain cases ; and applications to set aside ex- 
and 153A. parte decrees, or for review of judgment, must 

shoyv„ the injury sustained by the applicant, and must be ac- 
companied by a deposit of the amount, if any, which is 
admitted to be due, or such amount as the Court may, for 
reasons to be recorded in writing, direct. 


Effects of a 
sale for arrears 
under a decree. 

Section 159. 


When a tenure or holding is sold in exe- 
cution of a decree for arrears of rent, the pur- 
chaser acquires it subject to any protected 
inj^ests which may exist, viz : — 


Protected 

interests. 

Section 160. 


(a) any under-tenure existing from 
the time of the Permanent Settle- 
ment ; 


(i) any under-tenure recognized by the settlement 
proceedings of any current temporary settlement 
as a tenure at a rent fi.xed for the period of that 
settlement. 

(^) any lease on land whereon dwelling-houses, manufac- 
tories or other permanent buildings have been 
erected or permanent gardens, plantations, tanks, 
canals, places of^ worship or burning or burying 
grounds have been made ; 

(rf) any right of occupancy ; 

(e) the right of a non-occupancy-raiyat to hold for five 

years at a rent fixed under Chapter VI by a Court, 
or under Chapter X by a Revenue Officer ; 

(f) any right conferred on any occupancy-raiyat to hold 

at a rent which was a fair and reasonable rent at 
the time the right was conferred ; and 
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Registered and 
notified incum- 
brances. 

Section 104. 


Section 165. 


{g) ally right or interfest which the landlord at whose 
instance the tenure orholding is sold, or his predeces- 
sor in title, has expressly and in writing given the 
tenant for the time being permission to create. 

But the purchaser may annul any lien, subtenancy, ease- 
Incumbrances. ment, Of Other right or interest created by 
Section 161. the tenant on the tenure or holding or in limi- 
tation of his own interest thereon, not being a protected 
interest as defined above. Provided that if the incumbrance 
has been created by a registered instrument, of which a copy 
has been served on the landlord not less than three months 
before the accrual of the arrear, the tenure or holding shall be 
put up to sale, subject to such registered and 
notified incumbrances ; and if the bidding 
reaches a sum sufficient to liquidate the amount 
of the decree and costs, the tenure or holding 
shall be sold subject to such incumbrances; 
otherwise, it will, if the decree holder so 
desirt:;s, be sold on a subsequent day with power to annul 
all incumbrances. A purchaser having power to annul 
incumbrances must serve a notice on the 
Annulment of incumbrancer through the Collector, within 

incumbranceB. 

Section 167. (rom the date of sale or the date on 

which he first has notice of the incumbrance, 
whichever is later. 

The tenant or any person, having in the tenure or holding 
an interest voidable on the sale, may secure 

Roloaso of ten- , r i i it r 

ure or holding the release of the tenure or holding from 

from sale. attachment or sale, by paying into Court, 

Section 170. , 

before the sale, the amount ot the decree 

together with the costs incurred ; and the sale shall be set 

aside if the tenant, within thirty days of the 

date of sale, pays into Court the decretal 

Section 174. amount with costs, for payment to the judg- 

ment debtor, and five per cent of the purchase money for 
payment to the purchaser. 


Setting aside 
sale. 
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What land- A tenure or holding can only be sold in 
rent^uits execution of a decree for arrears of rent, pro- 

Section 158 B. vided that the suit has been brought — 

(a) by a sole landlord, 

(b) by the entire body of landlords, or 

(c) by one or more co-sharer landlords, who has or who 

have sued for the rent due to all the co-sharers in respect of 

the entire tenure or holding and have made all the remaining 

co-sharers parties defendant to the suit. But if such co-sharer 

landlord is unable to ascertain the rent due for the tenure or 

holdiner owing to the refusal or neglect of the 
Section 14S A. ^ ^ ^ , 

tenant or of the other co-sharers to supply 

information on the point, he may sue for his own share of the 

rent only, and the tenure or holding may be sold in execution 

of a decree obtained by him. Where a suit has been brought 

by one or more co-sharer landlords, all the other co-sharers 

having been made parties, payment of the amount due under 

the decree shall be made out of the sale pro- 
jection 169 1,1 , 11 

ceeds to the decree-holder and to the •rothcr 

co-sharer landlords, in proportion to the amount found to be 

due to each. When a co-sharer landlord brings a suit for the 

share of the rent due to himself alone, and does not make the 

other co-sharer landlords parties, the decree obtained is merely 

a money decree and the tenure or holding cannot be sold in 

execution of it. 


PART III. 

THE RECOIJD OF KI(;HT8. 

A survey and the preparation of a record-of-rights may be 
ordered by the • ocal (jovernment, with the 

Initiation of . . r i ^ 

Section 101 previous sanction of the Governor-Genera!; 
opeiations. Council, for any local area, estate, tenure or 

part thereof ; and without such sanction, when not less than 
half the landlords or a quarter of the tenants in the local 
area, estate or tenure apply for a record-of-rights, or where 
its preparation is necessary to settle or avert disputes between 
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landlords and tenants ; or where the local area, estate or tenure 
belongs to, or is managed by the Government or Court of 
Wards, or a Manager appointed by the District Judge ; or 
where a record-of-rights is required as a basis for settling the 
Land Revenue. 

Particulars to The particulars which are usually enter- 

bc entered in , . . ^ r • % , 

the record of cd in the record-of- rights are the follow- 

rights. Section 

102. ing 

{(i) the name of each tenant or occupant ; 

(d) the class to which each tenant belongs, that is to 
say, whether he is tenure-holder, raiyat holding at fixed rates, 
settled raiyat, occupancy-raiyat, non-occupancy raiyat or 
Linder-raiyat, and, if he is a tenure-holder, whether he is a 
permanent tenure-holder or not, and whether his rent is liable 
to enhancement during the continuance of his tenure; 

(c) the situation and quantity and one or more of the 
boundaries of the land held by each tenant or occupier; 

(a) the name of each tenants landlord ; 

{{iii) the name of each proprietor in the local area or 
estate ; 

{c) the rent payable at the time the record-of-rights is 
being prepared ; 

(r) the mode in which that rent has been fixed whether 
by contract, by order of a Court, or otherwise ; 

{g) if the rent is a gradually increasing rent, the time 
at which, and the steps by which, it increases ; 

(gg) the rights, and obligations of each tenant and 
landlord in respect of — 

(/) the use by tenants of water for agricultural pur- 
* poses, whether obtained from a river, j/iily tank or 
well or any other source of supply, and 
(//) the repair and maintenance of appliances for secur- 
ing a supply of water for the cultivation of the 
land held by each tenant, whether or not such 
appliances be situated within Ihe boundaries of 
such land ; 
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{A) the special conditions ^nd incidents, if any, of the 
tenancy ; 

(/) any right of way or other easement attaching to 
the land for which a record-of-rights is being prepared ; 

(j) if the land is claimed to be held rent free, whether 
or not rent is actually paid, and, if not paid, whether or not 
the occupant is entitled to hold the land without payment 
of rent, and, if so entitled, under what authority. 

A record of irrigation rights may also be prepared with- 
Section 102 k, out a general record of agricultural riglits, if 
this is necessary to avert disputes. 

The Act does not lay down any procedure for the pre- 
Procedure. paratioii of a record-of-rights. This is pre- 
Chapter VI of scribed by rules framed b;*^ Government under 

the Government , . i *11 • 1 1 

Rules. the Act. -bach village is first surveyed on the 

scale of 16 inches to the mile, every lield being shown on the 
map. A larger scale is sometimes adopted when the fields 
are very small. A list of the fields is then drawn up, show- 
ing the name of the occupant of each. All the fields held by 
the same occupant under the same title are then brought 
together on one sheet called a khatian. The contents of 
each khatian are then read out by a Revenue Officer to the 
landlord and tenant concerned. Disputes, if any, are decided, 
the status of the occupant ascertained, and the rent payable 
by him, if any, recorded. The rent to be recorded must be 
Section 109 C. the rent legally payable, but if the landlord 
and tenant agree as to the rent which shall be recorded as 
payable, the Revenue Officer may seftle such rent as a fair 
and equitable rent, if he is satisfied that it is so, even though 
the terms of the agreement are such that, if embodied in a 
contract, they could not be enforced under the Act. A record 
of the landlord's interests, known as the kAcwat, is similarly 
prepared in the same way. The khewat^ and the khatians 
together constitute the draft record. This is published by 
Section 103 A. being read out in the village concerned in 
presence of the landlords and tenants. Objection.® are 
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received within a certain period, usually a month from the 
date of publication. These are considered and decided by 
a Revenue Officer, and the record is then corrected in 
accordance with the orders passed by him. 


Up to this stage, the procedure is the same for all records- 
of-rights. But the procedure for subsequent 

Settlement of ^ . .. , t ^ , 

rent in oonriec- stages varies, according as the record-of-rights 

Biulemenf of «*■ followed by a settlement 

the Land o^ the Land Revenue. If a settlement 

Keveniie. 

of the Land Revenue is to be made, the 
Section 1U4. Revenue Officer, after deciding the objections 

raised to the draft record, is required to settle fair and 
equitable rents for tenants of every class. He must do 
the same, where the estate or tenure for which the record is 
being prepared belongs to the Government, unless it appears 
to the Local Government expedient that rents should not 
be settled for tenants of every class in the particular estate 
or tenure. In settling rents in a Government estate or 
Table of rates, tenure or for the purpose of assessing the 


Section 104B. 


Government revenue, the Revenue Officer 


may frame a Table of Rates, showing the rates fairly and 
equitably payable for each class of land in the local area 
under settlement. This Table of Rates is published and 
objections considered. It is then applied to the lands com- 
prised in each tenancy, and if the resultant rent is fair and 
equitable, it is settled accordingly. If it is not practicable 
to prepare a Table of Rates^ or if the rents resulting from 
Other methods ^he application of such a Table are not fair 
of ffettlemeiit. and equitable, the Revenue Officer must pro- 
Soction 104 A. settle fair and equitable rents in other 

ways. He may accept an agreement by the landlord and 
tenant as to the amount of rent payable, provided he is 
satisfied that such rent is fair and equitable. Or he may 
himself calculate a fair and equitable rent, having regard 
to the rules laid down in the Act as to the grounds on 
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which rents may be enhance*d, or reduced by the 

^ ^ Courts. When the Revenue Officer has decid- 

oettlemcnt Rent 

Roll.^ Section ed what rents are to be settled as fair and 
equitable, such rents are entered in a Settle- 
ment Rent Roll, which is published, objections being invited 
as in the case of the publication of the record-of-rights. After 
the objections have been decided and the Settlement Rent 
Roll corrected, if necessary, it is submitted to such superior 

S cfon 104 F K.evenue authority as may be prescribed by 
Government. Such officer may revise the Rent 
Roll in such way as he deems necessary after giving notice 
to the parties. And he then confirms it with or without 
Final publica- amendment. The Rent Roll, as confirmed, is 
cell'd. o/.Hghts^.^ incorporated in the rccord-of-rights, 

Section 103 A. which is then finally published. 

An appeal lies against any order passed by a Revenue 
Appeals. Officer, on an objection filed regarding a Table 

Section 104 0 . of Rates or a Settlement Rent Roll, to such 
superior Revenue authority as the Local Government may 
prescribe ; and the Board of Revenue may of its own motion 
or on application, at any time within two years from the date 
of certificate of final publication, direct the revision of any 
record-of-rights, after giving notice to the parties concerned. 
Reference to A^y party aggrieved by an entry of a rent set- 
Civil Court. |.g] j ^ Settlement Rent Roll may within six 
Section 104 H. months from the date of the certificate of final 


tion of the ro- 
cord-of-rights. 

Section 103 A. 


publication, or from the date of the disposal of any appeal 
presented to the Revenue authorities, file*a suit in the Civil 
Court on the following grounds and on no others, 

(a) that the land is not liable to the payment of rent ; 
{d) that the land, although entered in the record-of-rights 
as being held rent free, is liable to the payment of rent ; 

(c) that the relation of landlord and tenant does not 
exist ; 

{d) that land has been wrongly recorded as part of a parti- 
cular estate or tenancy, or wrongly omitted from the lands of 


an estate or tenancy ; 
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(e) that the tenant belongs to a class different from that to 
which he is shown in the record-of-rights as belonging ; 

(/) that the Revenue Officer has not postponed the 
operation of the settled rent under the provisions of section 
1 10, clause (a), or has wrongly fixed the date from which it is 
to take effect under the clause ; 

{^) that the special conditions and incidents of the 
tenancy or any right of way or other easement attaching to 
the land which is the subject of the tenancy have not, or has 
not been recorded or have or has been wrongly recorded. 


The Court after decision of the suit is empowered to make 
any alteration considered necessary in the entry of the fair 
Finality of set- rent settled. But, subject to an order of the 
tied rents. Civil Court passed on these specified grounds, 

.Section 104 J. the rents settled by the Revenue authorities 


are final. 


Where, however, a settlement of Land Revenue is not be- 
^ ^ , ing or is not about to be made, the record-of- 

Settlement of ^ ^ 

rents where the rights is finally published immediately after 

Land Hevenue, , . • r i i • • • i 

is not being the decisioii oi the objections raised on its 

settled. publication in draft. Rents can then only be 

Seotiim !(».>. settled on the application of the landlord or of 

the tenant, and such application must be made within two 
months from the date of the certificate of final publication. In 
settling rents, the Revenue Officer is required to presume, 
until the contrary is proved, that the existing rent is fair and 
equitable, and to have regard t(J the rules laid down in the 
Act for the guidance of the Civil Courts in increasing or re- 
ducing rents. His decision settling rents has the force and 
Section 107. ^ decree of a Civil Court and is final. 

Appeals. subject to an appeal-, to a Special Judge ap- 

Section 109 A. pointed by the Local Government for the 

purpose of hearing such appeals. 


ducing rents. 

Section 107. 
Appeals. 
Section 109 A. 
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Deoision of 
incidental 
matters arising 
ill the course of 
the settlement 
of. fair rents. 
Section 105 A. 
Section 107. 


If in the course of settling rents certain 
issues arise, the Revenue Officer is empowered 
to try and decide such issues and to settle a 
rent in accordance with his decision, which has 
the force and effect of a decree of a Civil 
Court between the parties and is final, subject 
to appeal to the Special Judge. Such issues are, — 

(a) whether the land is, or is not, liable to the payment 
of rent ; 

(i) whether the land, although entered in the record-of- 
rights as being held rent-free, is liable to the payment of rent ; 
(c) whether the relation of landlord and tenant exists : 

(rf) whether the land has been wrongly recorded as part 
of a particular estate or tenancy, or wrongly omitted from 
the lands of an estate or tenancy ; 

(e) whether the tenant belongs to a class different from 
that to which he is shown in the record-of-rights as 
belonging ; 

(/) whether the special conditions and incidents of the 
tenancy or any right of way or other easement attaching to 
the land have not, or has not been recorded or have, or has 
been wrongly recorded. 

If any dispute arises regarding any entry in or omission 
from a record-of-rights, a suit may be insti- 
tuted within three months of the date of the 
certificate of final publication, before a Revenue 
Officer. The Revenue Officer’s decision has the force and 
effect of a decfce of a Civil Court between the 
parties, and is final, subject to appeal to the 
Special Judge and to a second appeal to the 
High Court from the Special Judge's decision. 

A Revenue Officer, specially empowered by the Local 
Revision of Government, may, on application, or of his 

orders settling own motion, revise any order settling a rent 
rents or decicl- . i . , 

ing disputes. under section 105, or deciding an issue under 

Section 108 . section 105 A, or a dispute under section 106, 


Decision of 
disputes. 
Section 106. 


Section 107. 
Appeals. 
Section 109 A. 



INTRODUCTION. 


xlvii 


within twelve months from# the passing of any such order. 

Correction of ^ Revenue Officer, specially empowered, 

errors in the may, withiii twclve months from the date of 

rccord-of-rights. . r r- i i i- 

the certihcate of final publication, correct any 
Section 108 A. r . / 


fmtry in a record-of-rights which, he is satisfi- 
ed, has been made owing to a bona fide mistake. All such 
^ orders of Revenue Officers are final, subject to 

Section 109 A. , , o t , 

appeal to the Special Judge. A second appeal 

from the Special Judge’s order lies to the High Court, except 

when the decision merely settles a rent, when there is no 

second appeal. 

The Act contains elaborate provisions in order to prevent 
. the clashing of jurisdictions between Revenue 

Prevention of j 

clashing of Officers trying issues arising under Section 

jurisdictions. % T-k • i« i 

105 A, Revenue C^mcers trying disputes under 

section 106, and the ordinary Civil Courts. When an order 

has been passed directing the preparation of a record-of- 

rights, no Civil Court is allowed to entertain any suit or 

application for the alteration of any rent, or 
Section 111. ^ ^ 

the determination of the status of any tenant, 

until after the final publication of the record-of-rights when 

a settlement of Land Revenue is being or is about to be made ; 

or until three months after the final publication of the record- 

of-rights, when no settlement of Land Revenue is being made. 

Where a settlement of the Land Revenue is not being made, 

no suit can be filed in the Civil Court within 
Section 11 IB. . . _ , , . , ^ 

three months from the date of the certificate of 

final publication for •the decision of any of the following 

issues, vzjd.y 

(fi) whether the land is or is not liable to the payment 
of rent ; 

{b) whether the relation of landlord and tenant exists ; 
(c) whether the land is part of a particular estate or 


Section 111. 


Section 11 IB. 


tenancy ; or 

{d) whether there is any special condition or incident of 
the tenancy, or whether any right of way or other 
easement attaches to the land. 
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But if a suit regarding any of^such issues has been filed in 
a Civil Court before final publication, no such suit can be filed 
under section io6. And if such a suit has been filed in the 
Civil Court before final publication, and the issue arises in the 
course of settling fair rents under section 105, the proceed- 
ings for the settlement of a fair rent must be stayed pending 
the decision of such issue by the Civil Court. Similarly, no 
Revenue Officer can try under section 105 A any issue which 
has previously been raised under section 106. He must stay 
the proceedings for settlement of fair rents, until the dispute 
under section 106 has been decided. But if the issue has 
been raised first under section 105 A in the course of rent 

settlement proceedings, no suit under section 
Section 109. I r. J 1 * i- n 

100 can be filed regarding it. rinally, no 

Civil Court is allowed to entertain any application or suit 
regarding the settlement of a fair rent or the decision of an 
issue or dispute, which is, or has been, the subject of an appli- 
cation or suit before a Revenue Officer. Practically, therefore 
the parties are left free to choose their own venue. They 
may wait until the Revenue Officer’s jurisdiction ceases, and 
then raise their claims before the Civil Courts in the ordinary 
course. Or they may, in certain cases under section iiiB, 
by raising their claims before the Civil Court prior to final 
publication, oust the jurisdiction of the Revenue Officer after 
final publication. But if one party has, in due course, raised 
an issue, either before the Revenue Officer or the Civil Court, 
neither he nor the other party can raise the same issue in 
another Court. 

The Local Government, with the previous sanction of the 
Governor-General in Council, may empower a 
Special settle- Revenue Officer to settle rents in a specified 

ment of rents .... 

in special cases, area, if it is satisfied that such a course is 
Section 112. necessary in the interests of public order or the 

local welfare, or that any landlord is demand- 
ing rents which have been illegally enhanced above those 
entered as payable in a record-of-rights. In such a case, the 
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Revenue Officer may, if specially empowered, reduce rents, if 
in his opinion, the maintenance of existing rent would be 
unfair or inequitable. In settling rent under this special 
provision, the procedure for the preparation of a Settlement 
Rent Roll, prescribed in the case of a settlement of rents 
made in order to form the basis of an assessment of Land 
Revenue, is adopted. But the settlement record prepared 
requires the confirmation of the Governor-General in Council, 
before it takes effect. 

Where rents have been settled by a Revenue Officer, they 
cannot be enhanced for fifteen years in the 
sfttleTrents.”^ Case of a tenure or a holding of a raiyat or 
Section 113 under-raiyat with occupancy rights, and for 
five years in the case of the holding of a non- 
occupancy raiyat or the holding of an under-raiyat not having 
occupancy rights, except on the ground of a landlord’s 
improvement or a subsequent alteration of the area of the 
tenure qr holding. And such settled rents cannot be reduced 
within the same periods, except on the ground of an altera- 
tion of area, or a permanent deterioration of the soil of the 
holding not due to the raiyat’s fault. In this connection, it 
Distinction Is important to notice the distinction between 
ront’^and^^rent ^ '‘settled ” rent and a record of the ‘ rent pay- 
payable*. able.’ Where a record-of-rights is prepared 

otherwise than in connection with a settlement of the Land 
Revenue, rents are only settled on the application of the 
landlord or tenant. *Where no such application is made, the 
record merely shows the rent payable at the time the 
record was prepared. The restrictions on enhancement 
described above apply only to settled rents. The rent 
recorded as payable is liable to enhancement by contract 
or by suit, in accordance with the provisions of the Act 
relating to the particular class of tenants concerned in 
each case. 

D 
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reuord-of- rights 
Section 114. 


Where a survey and the preparation of a record-of-rights 
are undertaken in connection with a settlement 

Expenses of 

preparation of of the Land Revenue, the whole cost of the 
operations is borne by Government. But in 
other cases, the cost or part of it may be 
recovered from the landlords or tenants of the area, in such 
proportions as Government may determine. Such cost 
includes the estimated amount of the expenses likely to be 
incurred for the maintenance, repair or restoration of 
boundary marks for a period not exceeding fifteen years, and 
also the cost of preparing copies of survey maps and of the 
record-of-rights for distribution to the landlords and tenants 
concerned. 

Every entry in a record-of-rights is evidence of the matter 
Validitv of the to in sucli entry and is presumed to bo 

record-of-rights. correct Until it is proved by evidence to bo 

Section 1().3B. incorrect. In all areas for which a record-of- 

rights has been prepan?d and finally published, the Civil Court 
is required in all suits between landlord and 
tr^nant as such, to have regard to entries in the 
record-of-rights relating to the subject matter in dispute, 
which may be produced before it, unless such entries are 
proved by evidence to be incorrect. And when a Civil Court 
passes a decree at variance with such entries, it is required to 
record its reasons for so doing. And finally 
•Section 148. areas for which a record-of-rights has been 

prepared, the plaint in all suits for recovery of arrears of rent, 
must contain a list of the survey plots comprised in the 
tenancy and a statement of the rental of the tenancy according 
to tlie record-of-rights. If the Court, for reasons to be 
recorded in writing, exempts the plaintiff from furnishing 
such a statement, it must call upon the Collector to supply a 
certified copy of, or extract from the record-of-rights relating 
to the tenancy. The law thus ensures the record-of-rights 
being brought before the Court in all rent suit.s, whether it is 
produced by the parties or not. 


Section 147B. 



THE BENGAL TENANCY ACT 


ACT NO. VIII OF I88S 


Passed nv the Governor-iiknerai. of India in Council. 
{Received the assent of the Governor-General on the T4th March, iSSj.) 

An Act to amend and consolidate certain enactments 
relating to the Law of Landlord and Tenant 
within the territories under the administration of 
the Lieutenant-Governor of IBengal. 

Whereas it is expedient to amend and con.solidate 
certain enactments relating to the Law of Landlord 
and Tenant within the territories under the adminis- 
tration of the Lieutenant-Governor of Bengal ; It is 
hereby enacted as follows : — 

The Bengal Tenancy Act is not a complete code even in respect of 
the law of landlord and tenant. 6 C. L. J. 273 (see 290) ; 1 1 C. W. N., 
983 (see 996) P'. B., Kripa Sindhu Mtiktrjcc v. Afmmia Soopulari Debt. 
Per Mookerjee J. 


.CHAPTER I 
Preliminary 


1 . (l) This Act may be called the 

ttitu. Bengal Tenancy Act, 1885. 

(2) It shall come into force on such date (herein- 
after called the commencement of this 


Comnionce- 

ment. 


Act) as the Local Government, u ith the 
previous sanction of the Governor- 
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General in Council, may, by, notification in the local 
official Gazette, appoint in this behalf. 

(3) It shall extend by its own operation to all the 
territories for the time beinff under the 

Local extent. ... . n 

administration of the Lieutenant-Govern- 
or of Bengal, except the town of Calcutta, [any area 
constituted a Municipality under the provision.s of 
the Bengal Municipal Act, 1884, or thereof, 
and specified in a notification in this behalf by the 
Local Government,] the Division of Orissa, and the 
Scheduled Districts specified in the third Part of 
the First Schedule of the Scheduled 

XIV of 1874. 

Districts Act, 1874 ; and the Local 
Government may, with the previous sanction of the 
Governor-General in Council, by notification in the 
local official Gazette, extend the whole or any portion 
of this Act to the Division of Orissa or any part thereof. 

[Explanaf Ion. --The words “the town of Calcutta” 
mean, subject to the exclu.sion or inclusion of any local 
area by notification under section G37 of the Calcutta 
Municipal Act, 1899, the area de.scribed in Schedule 
I to that Act.] 

Sub-section (i) was extended to Chota Nagpur, except the district of 
Manbhum (Not., Feby. 9th, 1903). At present however Chota Nagpur 
has a separate Tenancy Act of its own : Act of 1908 15.C. The words 
within heavy brackets in subsection (3) and the Explanation have been 
added by s. 3, Act I, B. C., of 1907. For obvious reasons the Explanation 
has been omitted from the Eastern Bengal and Assam Act I of 1908. 

Tim© of commencement of Act.— The Act came into force on 
the 1st November, 1885 (see notification of the 4th September, 1885, 
published in the Calcutta Gazette oi September, 1885). By Act 

XX of 1885, the operation of sections 61 to 64, both inclusive, and of 
Chapter XII of the Act, except such of their provisions as confer power 
to make rules, was postponed to the ist February, 1886. The provisions 
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of sections 6i to 64 relate to deposit of rent, and those of Chapter XII, 
to distraint. Act XX of 1885 has been repealed by the Repealing and 
Amending Act, 1891 (Act XII of 1891.) 

Amendments of Act.— The Act has been amended by Act VIII 
of 1886 (0 which slightly modified sections 12 and 13 of the Act, by Act 
V, B. C., of 1894, (2) which made certain changes in Chapter X of the 
Act, by the Bengal Tenancy (Amendment) Act III, B. C., of 1898,(3) 
which repealed Act V, B. C., of 1894 and completely remodelled Chapter 
X, as well as altered the provisions of sections 30, 31, 39, 52, and 119 of 
the Act, and by the Bengal Tenancy (Amendment) Act, 1907, I, B. C., of 
1907, which introduced very extensive changes into the Act. (4). These 
latter provisions have been enacted with certain alterations for Eastern 
Bengal and Assam by Act I of 1908 which was passed on the 4th May 
1908 and received the assent of the Governor-General on the 25th 
May 1908. The provisions of these amending Acts are noticed in the 
notes to the sections affected by them. 

Rent law of Calcutta. — In the town of Calcutta, the relations of 
landlord and tenant are governed by the Indian Contract Act (IX of 
1872), so far as they are applicable. If they are not applicable, then, 
by section 17 of 21 Cieo. Ill, c. 70, “all matters of contract and dealing 
between party and party shall be determined in the case of Mahomedans, 
by the laws and usages of Mahomedans, and in the case of (^entus, 
(Hindus) by the laws and usages of Gentus ; and where only one of the 
parties shall be a Mahomedan or Gentu, by the laws and usages of the 
defendent.” If the provisions of the Contract Act are inapplicable and 
the parties are English, then, the common law of England will be the 
law to be applied (^Madhub Chandra Paramani/c v. Raj Kumar DaSy 14 
B. L. R., 76 ; 22 \V. R., 370 ; Rasik Lai Madak v. Loknath Karmakary 
5 Calc., 688 ; 5 C. L. R., 492 ; Mohini Past v. Diuarkanath Basaky 

8 Calc., 582). The explanation to section (i) has been added by Act I, 
B. C., of 1907 in consequence of the ruling {Biraj Mohini Dasi v. 
Gopes 7 uar Malliky 27 Calc., 202), in which it was held that occupancy 
rights may accrue in those areas which have been included within the 
town of Calcutta, subsequent to the passing of the Bengal Tenancy Act, 
JS85. It was considered undesirable that the Act should have any 
application to the town of Calcutta, as it is now constituted, or as it may 

( 1 ) Received the assent of the tJovernor-deneral on the 8th March, 1886 . 

(2) Received the assent of the ( Jovcrmir-lleneral on the 22 nd August, 1894 . 

(8) Received the assent of the dovernor-Cioneral on the 8rd May, 1898 , and 

came into force on the 2nd November, 1898 , the date of its first publication in 
the Calcutta Cazeffa, 

( 4 ) Received the assent of the Oovcrnor-dencral and came into force on 
the llth May, 1907 , 
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hereafter be constituted under any feature extension or modification of 
its boundaries. Existing rights and obligations are saved by sub-sec- 
tion (2) added to section 19 by Act I, B. C., of 1907, and for Eastern 
Bengal by Act I, E. B. C., of 1908. 

Any area constituted a Municipality. -^The words “any area 
constituted a Municipality under the provisions of the Bengal Municipal 
Act, 1884, or part thereof, and specified in a notification in this behalf ^ 
by the Local Government ” were inserted by Act I, B. C., of 1907, in 
Western Bengal and by Act I, E. B. C., of 1908 in Eastern Bengal and 
Assam. In the report of the Select Committee on the Bill it was said “the 
provisions of the Act are intended to apply to agricultural areas, and are 
unsuitable to such Municipalities or portions thereof as are mainly urban 
in character. We think that the Government should have power to with- 
draw from the operation of the Act such municipal urban areas by noti- 
fication, when it is satisfied by enquiry that such withdrawal is expedient. 
We consider that the operation of the Act should not be withdrawn from 
any area until a record of the rights existing under the Act in such area 
has been made.” Existing rights and obligations are saved by additions 
made to section 19. 

Bent law of Bengal.— The districts which under the (iovernment 
of India notifications Nos. 2832 and 2833 of the ist .September, 1905, 
(see Gdsciie of India^ .September 2nd 1905, Pt. I, p. 636) have since the 
16th October, 1905, constituted the province of Bengal are Biirdwan, 
Birbhum, Bankura, Midnapore, Hooghly, Howrah, 24 Parganas, Nadia, 
Murshidabad, Jessore, Khulna, f'atn.a, Gaya, Shahabad, Saran, Cham- 
paran, Mozaffarpur, Darbbanga, Monghyr, Bhagulpur, Purnea, Dar- 
jeeling, Sonthal Parganas, Cuttack, Balasore, Angul and Khondmals, 
Puri, Sambalpur, Hazaribagh, Ranchi, Palainau, Manbhum, and 
Singhbbum. The Bengal Tenancy Act is in force in all these districts, 
except as explained below. No part of the Act is in force in Darjeeling, 
.Sambalpur and Angul. Certain portions of the Act have been extended 
to Cuttack, Puri and Balasore and certain parts of the District of Man- 
bhum. Section 56, section 58, ' sub-sections (j) and (3) and section 84 
only are in force in the Sonthal Parganas. 

Bent law of Orissa. — The division of Orissa now consists of the 
districts of Cuttack, Puri, Balasore, Angul and .Sambalpur. The two latter 
are scheduled districts. In Cuttack, Puri, and Balasore, Act X of 1859 
and its amending Acts, VI, B. C., of 1862, and IV, B. C., of 1867 are still 
current (see Sadcmaiid Mahanii v. Nauratan Mahanti^ 16 W. R., 289 ; 8 
B. L. R., 280). But by notification, dated the loth September, 1891, pub- 
lished in the Calcutta Gazette of the i6th September, 1891, Part I, page 
839 the Lieutenant-Governor of Bengal with the previous sanction of the 
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Governor-General in Council e^^ended the following portions of the 
Bengal Tenancy Act to Orissa : — Chapter X and sections 3 to 5, 19 to 
26, 41 to 49, 53 to 75, and 19 1. Similarly, by a notification No. 2448, L. 
R., dated the 27th June, 1892, published in the* Calcutta Gazette of the 
29th June, 1892, Part I, page 673, the following sections of the Act were 
extended to Orissa : — sections 27 to 38 and 80. Again, by a notification 
No. 1 15, L. R, dated the 5th January, 1893, published in the Calcutta 
Gazette of the nth January, 1893, Part I, page 20, sections 189 and igo 
were extended to Orissa. By notification, No. 99, L. K., dated the 7th 
January, 1896, published in the Calcutta Gazette of the 8th January, 1896, 
Part I, page 28, the provisions of section 39 were extended to Orissa. By 
notification No. 971, T. R, dated 17th October, 1896, published in the 
Calcutta Gazette of the 2ist October, 1896, Part I, page io8i, sections 7, 
40, 52 and 192 were introduced into Orissa. By notification No. 292, L. 
K., dated the i8th January, 1893, published in the Calcutta Gazette of the 
25th January, 1893, Part I, page 59, the rules framed and validated under 
sections 189 and 190 of the Tenancy Act were declared to be in force in 
Orissa, so far as they relate to the sections of the Bengal Tenancy Act 
which have been, or may be, extended to that division.(i) By notifica- 
tion No. 957, T. R., dated 5th November, 1898, published in the Calcutta 
Gazette of Nov. gih, 1898, Part I, page 1 156.^, the provisions of the 
Bengal Tenancy (Amendment) Act, III, B. C., of 189S were extended to 
the division of Orissa. By notification No. 620, L. R., dated the 27th 
January, 1906, published in the Calcutta Gazette of the 7th February, 
1906, Part I, p. 176, sections 93 to 103 of this Act were extended to the 
districts of Cuttack, Puri and Balasore in the Orissa division. By notifi- 
cation No. 1816, T. R., dated the 21st August, 1906, publidicd in the 
Calcutta Gazette, dated 29th August, 1906, Part I, p. 165S, the provisions 
of Chapter XI, and by notification No. 20, L. R., dated the 3rd January, 
*907? published in the Calcutta Gazette of the 9th January, 1907, l^irt I, 
p. 54, the provisions of Chapter XIV of the Act were extended to the 
districts of Cuttack, Puri and Balasore in the Orissa Division. 

Under the provisions of section 2* clause (2), of this Act, so much 
of Act X and of its amending Acts VI, B. C, of 1862, and IV, B. C., 
of 1867, as is inconsistent with the sections of the Bengal Tenancy Act 
that have been extended to Orissa, stands repealed. The other portions 
of Act X., etc, which are not inconsistent with these sections continue in 
force. 

The laws in force in the mahal of Angul which is a scheduled 
^ . district, are detailed in the schedule to Regulation 

^ No. I of 1894, the Angul District Regulation, pub- 

( 1 ) See also Board’s Settlement Manual, 1008 , Part I, Chap. 2 , rule 7 , p. 3 . 
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lished in the Govt, of India Gazette* of the 13th January, 1894, Part I, 
p. 17. Neither Act X of 1859, nor any rent Act is mentioned in the 
schedule to this Regulation, and as by section 3, sub-sec. (2), an enact- 
ment not comprised in the schedule shall not be deemed to be in 
force in Angul unless previously or subsequently expressly extended 
thereto, and as neither Act X of 1859 nor Act VIII of 1885 has been 
extended to Angul, it follows that there is no rent law in Angul. It is 
understood that in Angul Government demands and rents are realized 
according to the procedure prescribed in Chapter V of the Angul District 
Regulation, 

The mahal of Banki was formerly a scheduled district, but since the 
1st April, 1882, it has, under the provisions of Act XXV of 1S81, been 
incorporated with the district of Cuttack. 


Sambalpur. 


Darjeeling. 


The district of Sambalpur formerly belonged to the Central Provinces. 

Since the i6th October, 1905, with the exception of 
the Chanderpur-Padampur Zamindari and the Phuljhar 
Zamindari, it has been transferred to Bengal. The rent law in force 
there is the Central Provinces Tenancy Act, I of 1898. 

Act X of 1859 prevails in the district of Darjeeling. (See note to 
Bengal Code, 3rd edition, Vol. Ill, p. 182). There is 
no local extent clause in the Act, but Darjeeling was part 
of Bengal when Act X of 1859 was passed, having been ceded by 
the Raja of Sikhim to the British Government in 1835, and as the 
Act was applicable to the whole of Bengal, {Sadanand Mahanti v. 
Nauratan Mahanti^ 16 W. R., 290 ; 8 B. L. R., 280) it was regarded as 
extending to Darjeeling, and has consequently always been administered 
there. 

Acts VI of 1862 and IV of 1867, B. C., also prevail in Darjeeling (see 
notes, pp. 183, 236, Bengal Code, 3rd edition). 

In the Sonthal Parganas, the Sonthal Parganas Settlement Regulation, 
III of 1872, as amended by Reg. Ill of 1886 and the 
Sonthal Parganas Rent Regulation, II of 1886, are in 
force. In this district there are a few unsettled areas 
in the Telliaghiree pargana, which have been exempted from settlement 
by Government notification of the 9th December, 1879, published in the 
Calcutta Gazette of the loth December, 1879, Part I, p. 1221. There is 
no rent law in force in these areas, or in certain dearah lands in this 
district. The relations of landlord and tenant in these tracts are 
accordingly regulated by contract and custom. By a Government 
notification, No. 771 L. R., dated 20th February, 1897, published in 

Calcutta Gazette of ¥ Cbxodixy 2 ^\h^ 1897, Part I, p. 281, the provi- 
sions of sec. 84 of the Bengal Tenancy Act, and by another notification 


Sonthal 

ganas. 


Par- 
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No. 1338, L. R., dated ist March, *1904, published in the CalcutUi Gazette 
of the 2nd March 1904, Part I, p. 347, section 56 and clauses (2) and (3) 
of section 58 were extended to the Sonthal Parganas from the dates of 
the notifications. 

The provisions of the Chota Nagpur Tenures Act (II of i86g, 13 . C.) 

prevail in the districts of the Chota Nagpur Division. 
Chota agpur. Hazaribagh, Ranchi, Palamau and 

Singhbhum was to be found in Act I of 1879, B. C., (the Chota Nagpur 
Landlord and Tenant Procedure Act) and Act IV, 13 . C., of 1897, 
(the Chota Nagpur Commutation Act) as amended by Act V, B. C., 
of 1903 and Act V of 1905 : but all these acts have now been repealed 
by Act VI, B. C., of 1908— the Chota Nagpur Tenancy Act. In 
Manbhum and the Tributary Mahals Acts X of 1859, VI, B. C., of 1862, 
and IV, B. C., of 1867, are in force. The Chota Nagpur Tenancy Act 
of 1908 may be extended to the District of Manbhum or any part there- 
of : sec. 1 (3) Act VI, B. C., of 1908, and by Notification No. 5335 of 1908 
certain portions of the said Act have already been extended to 
Parganas Barabhum and Patkum. See. 13 C. W. N., Ix. 

Under section 5, Act XIV of 1874 (the Scheduled Districts Act,) the 
Bengal Tenancy Act may be extended by the Local Government, with 
the previous sanction of the Governor-General, to any of the scheduled 
districts or to any part of a scheduled district. And under section 5A, 
the enactment, or part thereof, so extended may be included or modified, 
as the Local Government thinks fit. In accordance with these powers, 
the Local Government has issued the noiification No. 721 L. R. dated 
the 9th February, 1903 (see Calcutta Gazette^ 1903, Pt. I, p. 172) extend- 
ing certain sections of this Act to the districts of Hazaribagh, Ranchi, 
Palamau and Singhbhum, subject to the restrictions and modifications 
therein specified. The sections so extended and the restrictions they are 
subject to are noted in this book under each section of the Act, and 
the Act as applicable to the Chota Nagpur division, e.xcept Manbhum, is 
printed m extenso in Appendix V. ^ 

Rent Law of Eastern Bengal and Assam. The province of 
Eastern Bengal and Assam was constituted by Government of India 
Notification No. 2832 of the ist September, 1905, (see Gazette of Indian 
September 2nd, 1905. Part I, p. 536) with effect from the i6th October, 
1905* It comprises the districts of Backergunge, Chittagong, Dacca, 
Dinajpur, Faridpur, Mymensingh, Noakhali, Pabna, Bogra, Rajshahi, 
Rangpur, Jalpaiguri, Malda, Tipperah, Sylhet, Cachar and the districts 
of the Assam Valley, viz : Goalpara, Kamrup, Darrang, Nowgang, Sib- 
sagar and Lakhimpur. In all these districts, except Jalpaiguri, the Hill 
Tracts of Chittagong (which two latter districts are scheduled districts) 
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Jalpaig^ri. 


Sylhet, Cachar and the districts of the* Assam Valley, this Act as amend- 
ed by the amending Acts, including Act I, E. B. C., of 1908 but excepting 
Act I, B. C., of 1907, is in force. 

In that part of the district of Jalpaiguri which was formerly a portion 
of the district of Rungpore, vh\ thanas Jalpaiguri, 
Titaliya, Rajgunj and Boda, lying to the west of the 
Teesta river, and thana Patgram, which is to the east to the Teesta, 
Act X of 1859 with its above mentioned amending Acts has always 
prevailed. But in that portion of the district of Jalpaiguri which was 
ceded by the Bhutan Government to the British Government in 1866, 
and which is commonly known as the Western Duars, Act XVI of 1869, 
(The Bhutan Duars Act) was in force up to the i6th October, 1895. 

Act excluded the ordinary Civil Courts from the cognizance of suits 
relating to immoveable property, revenue and rent. In the schedule to 
this Act there were certain rules for the assessment of the Bhutan Duars 
•vith Government revenue and for the preparation of the record-of-riphts 
to form the basis of such assessment. But in this schedule there were 
no rules laid down for the guidance of the officers engaged in the ad- 
ministration of this tract of country in suits relating to immoveable 
property or rent. There was, therefore, while this Act was in force, no 
definite rent law for that portion of the Jalpaiguri district known as the 
Western Duars. Act XVJ of 1869 was, however, repealed by Act VII, 
B. C., of 1895, which came into force on the i6th October, 1895, on 
which date it was published in the Calcutta GasettCy Part III, p. 62, and 
on the 25th October, 1895, by a notification published in the Calcutta 
Gasette of the 13th November, 1895, Part I A, p. 139, the Lieutenant- 
Governor of Bengal with the previous sanction of the Governor- 
General in exercise of the power conferred upon him by section 5, 
of the Scheduled Districts Act, extended Act X of 1859, as well as Act 
V^I, 13 . C., of 1862, to that portion of the Jalpaiguri District known as the 
Western Duars. Act IV, B. C., of 1867 was, however, not similarly 
extended. It is an unimportant Act. The Qnly section, of which the 
force is not spent, is section 5, which gives the Lieutenant-Governor 
power to appoint revenue officers to exercise the powers of the Collector 
of a district for the purpose of enabling them to hear appeals under Act 
X of 1859 and Act VI, B. C., of 1862. 

Subsequently, the local Government issued the two following notifica- 
tions 

“ No. 963 T. Novamher, exercise of the i)owcr8 coiiferreil 

by sections 5 and oA cif the Scheduled Districts Act, XIV of 1874 , and with 
the previous sanction of the Governor-General in Council the Jaeutenant- 
Governor) of Bengal is pleased to extend the Bengal Tenancy Act, VIII of 
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1885, to the whole of tho Jalpaigun district, except the Western Duars, 
with cffeot from the 1st of January, 1899, subject to the following restrictions 
and modifications, namely :~ 

(I) Sub-sections (2) and (3) of section 1 of the said Act shall be 
omitted ; and 

(II) Tho words * in tho territories to which the Act extends 
by its own operation * in sub-section (/) and tho whole of 
sub-section {J) of section 2 of the said Act shall be omitted.” 

‘‘ No. 964 T. November^ — In exercise of the powers con- 

ferred by the Scheduled Districts Act, XIV of 1874, section 5 and section 5A 
(inserted l)y the Repealing and Amending Act, 1891), and with the previous 
sanction of tho Governor-ficneral in Council, the Lieutenant-Governor of 
Bengal is pleased to extend the Bengal Tenancy Act, VIII of 1885, to the 
portion of tho Jalpaiguri district, known as the Western Duars, with effect 
from tlie 1st January, 1899, subject to tho following restrictions and modi- 
fications, namely : — 

L — ISub-sections (2) ami (.*5) of section I of the said Bengal Tenancy Act 
shall be omitt(;d. 

II. — The words ‘in the territories to which this Act extends by its own 
operation’ in sub-section (1), and the whole of .sub section (2), of section 2 of 
the said Act .shall 1)6 omitted. 

III. — Nothing in the said Bengal Tenancy Act, other than the provisions 
of sub section (1) of section (2), as modilied by clause II Of this notification, 
shall apply to any lands heretofore or hereafter granted or leased by Govern- 
ment to any person or company under an instrument in writing for the 
cultivation of tea or for the reclamation of land under the Arable Waste Land 
Rules. 

IV. — Where there is anything in tho said Bengal Tenancy Act which is 
inconsistent with any rights or oi)ligations of a joUAar^ vkiikanidar, dar- 
t7i7/X-anid«)', ad/iiijr or other tenant .of agricultural land as defined in settle- 
ment proceedings heretofore approvcil by Government, or with the terms of a 
lease heretofore granted by (iovernmont to a jotedar, chukanidary dar- 
chukanidar^ adhiar, or other tenant of agricultural land, such rights, ol)liga- 
tions, or terms shall be enforceable notwithstanding anything contained in 
tho said Act.” 

These notifications have the effect of extending the Bengal Tenancy 
Act, subject to certain modifications, to the whole of the Jalpaiguri 
district, which is now part of the province of East Bengal and Assam. 

It has been held that the repeal of Act XVI of 1896 (the Bhutan 
Lluars Act) has had the effect of making the provisions of the Civil 
Procedure Code as applicable to the Western Duars as it is to other 
parts of the district (Brq/a Kanta Dus v. Tufaun Das^ 4 C. W. N., 287). 
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The application of this Act in the dhittagong Hill Tracts is barred 
by Reg. I of 1900. There is no special rent law in 
Hill Traote.^”^ force in these deregulationised tracts, but by s. 18 of 
the Regulation the Local Government is empowered to 
make rules to provide for the collection of rents and to prohibit, restrict 
or regulate the migration of cultivating raiyats in these tracts. For 
rules made under this section, see the Calcutta Gazette, 2nd May, 1900, 
Part I, p. 429 : also the Bengal Local Statutory Rules and Orders, 1903, 
vol. II, pp. 92-100. 

In the district of Sylhet, the provisions of Act VIII, B. C., of 1869 
are in force, having been extended to it by Government 
notification of the 24th February, 1870, published in the 
Calcutta Gazette of the 2nd March, 1870, Part I, p. 361. They continued 
in force in Sylhet on its incorporation with the Chief Commissionership 
of Assam under Government notification of the 22nd Aui,'ust, 187S, 
published in the Government of India Gazelle of the 24th August, 1S78, 
Part I, p. 533, and still prevail there. Act VIII, B. C., of 1869, was 
extended by the Chief Commissioner of Assam to the district of 
Goalpara by Notification No. 2050J., dated the 9ih May, 
1892, and published in the Government of India Gazette 
of the 9th May, 1892, Part I, p. 356. In the other Assam Valley dis- 
tricts, viz : Kamrup, Darrang, Nowgong, Sibsagar and Lakhimpur, and 
in Cachar and the Hill districts, the Rent Law is in an 

Assani Valley uncertain and unsettled state. (See Gait's Assam 
Districts. ' 

Land Revenue Manual, pp. Iv and 20). In the case of 

Prasidha Narain Koer v. Man Koch, (9 Calc., 330) it was decided that 

Act X of 1859 is not in force in the Assam Valley districts. 


2 . ( 1 ) The enactments specified in Sciiedule I 

hereto annexed are repealed in the terri- 

Rcpeal. . . . 

tories to which this^Act extends by its 
own operation. 

(2) When this Act is extended to the Division of 
Orissa or any part thereof, such of those enactments 
as are in force in that Division or part, or, where a 
portion only of this Act is so extended, so much of 
them as is inconsistent with that portion, shall bo 
repealed in that Division or part. 

(3) Any enactment or document referrinjj to any 
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enactment hereby repealed shall be construed to refer 
to this Act or to the corresponding portion thereof. 

(4) The repeal of any enactment by this Act shall 
not revive any right, privilege, matter or thing not 
in force or existing at the commencement of this Act. 

Clause (1). Enactments repealed.— The enactments specified 
in schedule I as repealed are Regulations VIII of 1793 (sections 51 — 55 , 
64 and 65), >ill of 1805 (section 7), V of 1812 (sections 2, 3, 4, 26 and 27), 
XVIII of 1812 (the preamble and sections 2 and 3) and XI of 1825 (the 
words “ nor if annexed to a subordinate tenure ” to the end of clause i 
of section 4), Act X of 1859, and Acts VI, B. C., of 1862, IV, B. C., of 
1867, VIII, 13 . C., of 1869 and VIII, B. C, of 1879. Sections 14 and 45 
of the Act are repealed by s. 2, Act I, B. C., of 1907, in the province of 
Bengal, and by sec. 2, Act I, E. B. C., in Eastern Bengal. The provi- 
sions of Regulation VII of 1822 are in no way repealed by this Act. 

Clause (2). Orissa. — For a complete list of the portions of this 
Act which prevail in Orissa, see note to section i, clause (3) pp 4 and 
5. The extension of every section in force in Orissa is also mentioned 
in a note to the section extended to it. 

Sub-section (4). Effect of repeal of enactments.— The 
provisions of this clause are in accordance with the rule laid down in 
section 7 (i) of the General Clauses Act (X of J897), wherein it is provi- 
ded that “ for the purpose of reviving, either wholly or partially, any 
enactment wholly or partially repealed, it shall be necessary expressly 
to state such purpose,” and with the rule of English law which has 
prevailed since 1850, when it was enacted by section 5, 13 and 14 Viet., 
c. 21, that “ where any Act repealing in whole or in part any former Act 
is Itself repealed, such last repeal shall not revive the Act or provisions 
before repeal, unless words be added reviving such Act or provisions.” 
(See Wilberforce on “ Staiifte Law,” p. 510, and Maxwell on the “ In- 
terpretation of Statutes,” 3rd edition, p. 585). An occupancy right 
acquired when Bengal Act VIII of 1869 was in force and lost before 
1885 is not revived by Act VIII of 1885 which creates no new rights in 
favour of the tenant. Saliirnim Sin^h v. Puluk Pandey ; 6 C. L. J. 149. 

Proceedings Commenced under any former Act.— By 
section 6, Act I of 1868 (the General Clauses Act), now repealed by the 
General Clauses Act, X of 1897, it was provided that “ the repeal of any 
Statute, Act or Regulation shall not affect anything done, or any offence 
committed, or any fine or penalty incurred or any proceediny^s commenced 
before the Repealing Act shall have come into operation.” The effect 
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of this section, and especially the meaning of the word “ proceedings ” 
in it, have been the subject of discussion in many crises. These cases 
were all reviewed in the Full Bench case of Deb Narain Dattas, 
Narendra Krishna (i6 Calc., 267). In this case a decree for arrears of 
rent had been passed under Bengal Act VIII of 1869. Subsequently, 
after the Bengal Tenancy Act had come into operation, the decree-holder 
applied for execution, and the tenure, in respect of which the decree for 
arrears of rent had been made, was attached. The tenure was put up 
for sale, and a claim was then preferred by a third person, who objected 
to the execution proceeding. The Munsif rejected the claim without 
enquiring into it on the ground that under the provisions of section 170 
of the Bengal Tenancy Act no such claim could be preferred. An ap- 
plication was then made to a Division Bench of the High Court to set 
aside the Munsifs order. The Division Bench doubted its correctness 
and referred the following two questions for the decision of a Full Bench 
— viz \ “i. Whether in the present case, the provisions of the Bengal 
Tenancy Act were «applicable to proceedings in execution ? 2. Whether 
the term ‘proceedings’ in s. 6 of Act I of 1868, does or does not include 
proceedings in execution after decree The Full Bench answered the 
first of these questions in the affirmative, the second in the negative and 
discharged the rule. The judgment in this case was delivered by Wilson, 
J., who pointed out that the cases in which the Courts in this country have 
bad to consider the effect of legislative change in the law upon 
proceedings instituted before the change was made, fall under one or 
other of three classes. “The first class consists of those in which the 
Courts have had to construe enactments which have altered the law', not 
by the mere repeal of earlier enactments, so as to bring the case under 
s. 6 of the General Clauses Act, but by new affirntative provisions, and 
in which the new enactments contain in themselves no special rule for 
their own interpretation. In such cases the Courts have applied the 
settled rule of construction ordinarily acted upon in the absence of any 
statutory rule inconsistent with it ; and that rule is that retrospective 
effect is not given to an enactment so as to affect substantive rights, but 
that provisions aftecting mere procedure are applied to pending proceed- 
ings. The second class of cases comprises those in which the enactment 
to be construed provides its own rule of construction by expressly or im- 
pliedly declaring that it is or is not to have retrospective operation, or 
the extent to which it is to affect pending proceedings. The third class 
of cases consists of those in which the law is changed by a mere repeal 
of a previously existing law, and the repealing enactment contains no 
special rule for its own interpretation. Such cases are governed by s. 6 
of the General Clauses Act.” Wilson, J., then proceeced to consider the 
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cases in which the meaning of the v^^ord “proceedings” in s. 6 of Act I 
of 1868, has been discussed and decided, and pointed out that they might 
be arranged in three groups. The first group consists of cases relating 
to appeals, in all of which, it was said, “ there is a completely uniform 
course of decision to the effect that an appeal is a part of the same pro- 
ceedings, within the meaning of s. 6 of the General Clauses Act, as the 
thing appealed against, and that, therefore, if the thing appealed against 
is a decree in a suit, the appeal is a part of the same proceeding as the 
earlier steps in the suit.” The second group consists of cases relating 
to proceedings in execution of decrees. Although proceedings in execu- 
tion are strictly speaking proceedings in the suit, yet, according to 
Wilson, J., these cases are authorities “for holding that an application 
for execution initiates proceedings separate from those which resulted in 
the decree.” The third group consists of cases decided with respect to 
the Civil Procedure Code, and all but one are said to have been based on 
the terms of the Code itself and not merely on those of the General 
Clauses Act. 

In Maheswar Prasad Narain Singh v. Shcobaran Mahto^ (14 Calc., 
621), the plaintiff sued to eject a tenant who had executed a solehnamah 
agreeing to hold the land in suit for a specified time at a specified rent 
and providing that the landlord was to be at liberty to enter on the lands 
on the expiry of the period. The suit was instituted on the 6ih October, 
18S5, /.c., before the commencement of the Tenancy Act. It was found 
that at the date of the solehnamah^ the tenant had ac(|uired a right of 
occupancy with respect to some of the lands in suit, and it was held that 
the tenant was not entitled to the benefit of section 178, (i) because 
at the lime the suit was brought there was nothing to prevent his con- 
tracting himself out of his lights. The decision in this case, which is 
of date prior to that of the Full Bench just cited, seems hardly in accord- 
ance with the principles laid down in it ; for, from sub-section (i) of sec- 
tion 178, it would seem as if clause (b) affects a matter of substantive 
right and is intended to ha\;e retrospective effect. 

In another case, Lima Sundari Dasi v. Prajanath Bhatlacharyya^ (16 
Calc, 347,) in which a decree for rent had been passed under Act VIII, 
B. C., of 1869, but execution was not applied for until after the com- 
mencement of the operation of the Bengal Tenancy Act, it was held that 
execution must proceed under the provisions of the Bengal Tenancy Act, 
the ratio decidendi being that the right to execute the decree in the mode 
applied for. viz : by sale of the tenure under sections 59, 60 and 61 of 
Act VIII, B. C., of 1869, if it existed, was a private right or a mere right 
of procedure, and that, therefore, the execution proceedings must be 
governed by Act VIII of 1885. The decision in this rase, though not 
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based on the provisions of section 6, Act I of 1868, is quite in accordance 
with the principles laid down in the Full Bench case above referred to. 

There are a few other cases, relating to this subject, whicjj it seems 
desirable to notice. In both Lai Mohan Mukhurji v. Jogendra Chandra 
Rai^ (14 Calc., 636,) and Uzir AH v. Ram Kavial Shaha^ (15 Calc., 383,) 
the effect of the provisions of section 174 of the Bengal Tenancy Act, 
under which a judgment-debtor, where a tenure or holding has been sold 
for an arrear of rent, can on certain conditions have the sale set aside, 
was considered. In the former case not only had the decree been passed, 
but execution had been applied for before the Bengal Tenancy Act came 
into force, though the sale was actually held after the operation of the 
Act had commenced. In the latter case, execution had been applied for 
after the Bengal Tenancy Act had come into operation. In both cases, 
it was held that the judgment-debtor could not take advantage of the 
provisions of section 174 of the Bengal Tenancy Act, as they confer on 
judgment-debtors a new right, and, therefore, cannot have retrospective 
effect. In a third case, Girish Chandra Basu v. Apurba Krishna Das, 
(21 Calc., 940,) the question was as to whether the provisions of section 
310 A, added to the Civil Procedure Code by Act V of 1894, applied to a 
sale held after the date on which the Act came into operation, when ex- 
ecution had been applied for and the sale proclamation had been issued 
before that date. The majority of the Bench which decided the case 
held, following the two above cited cases relating to section 174 of the 
Bengal Tenancy Act, that they were not applicable, as the provisions of 
section 310 A, like those of section 174 of Act VIII of 1885, conferred a 
new right, and did not relate merely to procedure. These three decisions 
were, however, .all reconsidered in the Full Bench case of Jaa^adanand 
Singh V. Amrita Lai Sarkar, (22 Calc., 767,) in which it was held that 
they had all been wrongly decided, inasmuch as neither section 174 of 
the Bengal Tenancy Act nor section 310 A of the Civil Procedure Code 
confers any new right on judgment-debtors. But the Bench expressly 
refrained from deciding whether the order, in the case of Lai Mohan 
Mukhurji Jogefidra Cha 7 tdra* Rai, (14 Calc., 636,) was or was not 
right with reference to the provisions of section 6 of Act I of 1868, as the 
question did not arise in the case of Jagadanand Singh v. Anirita Lai 
Sarkar, This case, it may be mentioned, was one under section 310 A, 
and, as it was pointed out, was consequently not affected by the provi- 
sions of section 6 of the General Clauses Act, as the change in the law 
considered in that case had been brought about, not by the repeal of any 
Act, but by the addition to the existing Code of Civil Procedure of a new 
section. But it would seem that under the rule laid down in Deb Narain 
Datta v. Na7'endra Krishna to the effect that an application for execu- 
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tion initiates a new set of proceedings, the decision in the case of Lai 
Mohan Mukhurji v. Jogendra Chandra Rai was right under section 6 of 
the General Clauses Act. Section 6 of Act X of 1897, which has now 
taken th^lace of section 6 of Act I of 1868, lays down that “where this 
Act, or any Act or Regulation made after the commencement of this 
Act, repeals any enactment hitherto made or hereafter to be made, then, 

unless a different intention appears, the repeal shall not [c) affect 

any investigation, legal proceeding or remedy in respect of any such 
right, privilege, &c., as aforesaid” (/. acquired or accrued under any 
enactment so repealed), “and any such investigation, legal proceeding or 
remedy may be instituted, continued or enforced, as if the repealing Act 
or Regulation had not been passed.” This section, though somewhat 
differently worded from section 6 of Act I of 1868, does not appear to 
make any change in the law as to the effect of the repeal of an enactment 
upon pending proceedings. The propositions laid down by Wilson, J., 
on the point in Deb Narain Datta v. Narendra Krishna would there- 
fore, seem to hold equally good under the present, as under the former 
General Clauses Act. 

3. In this Act, unless there is 

Definitions. . j. • 1 • i 

something repugnant m the subject or 

context : — 

(I) “Estate” means land included under one entry 
in any of the general registers of revenue-paying lands 
and revenue-free lauds, prepared and maintained under 
the law for the time being in force by the Collector 
of a district, and includes Government khas mahals 
and revenue-free lands not entered in any register. 

The whole of this section has been extended to Orissa, (Not., Sept, 
loth, 1891). All the definitions contained in sub-section (i) and the 
seventeen succeeding sub-sections consequently apply there. This sub- 
section was also extended to the Chota Nagpur Division, except the 
district of Manbhum, but for “Collector,” “Deputy Commissioner,” must 
be read. (Not., Feb. 9th. 1903), The Chota Nagpur Division however 
has at present a separate Tenancy Act of its own : Act VI, B. C., of 1908, 
except the district of Manbhum and Parganas Barabhum and Patkum in 
which certain portions of the said act have been e.xtended. See 13 
C. W. N. lx. . * 

Definitions of “Bstate.”--Other definitions of “estate” are to be 
found in sec. I, Act VII, B. C,, of 1868 (an Act to amend the law for the 
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recovery of arrears of land-revenue) and in section 3 (2) of Act VII, B. C. 
of 1876, (the Land Registration Act, 1876). According to the former Act, 
“estate” means any land or share in land subject to the payment to 
Government of an'annual sum in respect of which the name of a proprie- 
tor is entered on the register known as the general register of all revenue- 
paying estates, or in respect of which a separate account may, in pur- 
suance of section 10 or section ii of Act XI of 1859, have been opened.” 
According to the Land Registration Act, 1876, as amended by Act II, B. 
C., of 1906, ‘estate’ includes (rt) any land subject to the payment of land- 
revenue, either immediately or prospectively, for the discharge of which 
a separate engagement has been entered into with Government ; (^) any 
land which is entered on the revenue-roll as separately assessed with 
land revenue (whether the amount of such assessment be payable im- 
mediately or prospectively) although no engagement has betn entered 
into with Government for the amount of revenue so separately assessed 
upon it as a whole ; (^r) any land being the property of Government of 
which the Board shall have directed the separate entry on the general 
register hereinafter mentioned, or on any other register prescribed for the 
purpose by rule made under this Act.” The definition of “estate” given 
in section 3 (i) of this Act differs from those cited above, inasmuch as it 
includes revenue-free lands which are not “estates” according to either 
Act VII, B. C., of 1868 or Act VII, B. C., of 1876. In the latter Act 
revenue-free lands come under the head of “Revenue-free property,” 
which according to section 3, sub-sec. (lo', “means any land not subject 
to the payment of land revenue which is included under one entry in any 
part of the general register of revenue-free lands.” “Estate” in this Act 
also includes unregistered lakheraj lands and Government khas inahals. 
When an estate is recorded under a distinct number on the tauzih or 
revenue roll of the Collectorate with a separate revenue assessed upon it, 
the mere fact of its comprising undivided shares in certain villages does 
not prevent its being an entire estate {Preonath Mitra v. Kiran Chandra 
Raiy 27 Calc., 290 ; Kainal Ktnnari Chaudhura?ii v. Kiran Chandra Rai^ 
2 C. W. N., 229). 

Estates in Bengal. — A revenue-paying estate in Bengal is general- 
ly known as a zamindari and may be either permanently or temporarily 
settled. Many so called “tenures” may come within the definition of 
“estate” given in this Act, e,g,^ ainia (from the plural of imam) Qr altamgha 
(from al^ red, and iamj^ha, a stamp) grants, jagirs^ (from ja^ a place, 
and^/r, taking or occupying), madadmash grants (from madad^ assistance, 
and 'mash^ livelihood,) mukaddami interest (from mukaddam^ the head- 
man of a village) and taluks (from alak^ to suspend from.) But they may 
be “tenures.” Taluks are of two kinds, huziiri (i. e.^ paying to the 
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huzur or head-quarter treasury) or hharija (/. e.^ separated) taluks^ and 
shikmi (from shikm^ the belly), mazkuri (or “ specified,” because they 
were specified in the zamindai^s engagements,) or shamili (from shamily 
extending to) taluks The huzuri or kharija only are estates. 

Taluks of the latter class are tenures. Some ghatwali tenures, on which 
revenue is payable directly to Government are also “ estates.” 

Noabad taluks in Chittagong are not estates.— In years 
past there was much contention as to whether the Noabad taluks of the 
Chittagong district came within the definition of ^^estate” or not. This 
controversy was set at rest, so far as the executive are concerned, by the 
orders of the Government of India conveyed in its letter, No. 1792,173 
of the 24th July, 1893, to the address of the Secretary to the Government 
of Bengal, jn which it was directed that the Noabad taluks in Chitta- 
gong were to be treated as “tenures” and not as “estates” within the 
meaning of Act VIII of 1885. According to these instructions, then, 
the Noabad talukdars are “tenure-holders,” and the khas mahals to 
which they are subordinate are “estates”, of which the Government is 
“proprietor.” In the leading case of Prasanna Kumar Rai v. Secretary 
of StatCy (26 Calc., 792 ; 3 C. W. N., 695,) it was not contended that the 
Noabad taluk in question was anything but a tenure. 

(2) “ Proprietor ” means a person owning, whether 
in trust or for his own benefit, an estate or a part of 
an estate. 

Extended to the Chota Nagpur Division, except the district of 
Manbhum (Not., February 9th, 1903) : but the present law there, is Act 
VI B. C., 1908, of which certain portions have been extended to Parganas 
Barabhum and Patkum in the District of Manbhum. 

Effect of acquisition by Government of interest of pro- 
prietor.— When the paramount title of the State carrying with it the 
right to receive revenue and t\ie proprietary right to receive rent unite in 
Government, the proprietary interest becomes merged in the paramount 
title ; and rent, in such cases, becomes revenue. (The Bengal 
Settlement Manual, 1908, Part I, Chap, i, rule 4, p. i : see also section 
101 (2) Expln. i). 

(3) “Tenant” ureaus a person who holds laud 
under another person, and is, or but for a special con- 
tract would be, liable to pay rent for that laud to that 
person. 
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Extended to the Chota Nagput Division, except the district of 
Manbhum (Not., February 9th, 1903) : but the present law there, is con- 
tained in Act VI, B. p., 1908. 

“ Land” not defined. —There is no definition of the term ‘‘land” 
in this Act. The Rent Commission in their Bill (sec. 3) proposed to 
define land as follows : “Land includes woods and water thereupon; 
when applied to land cultivated or held by a raiyat, it means land used 
or intended to be used for agricultural or horticultural purposes, or the 
like. In Chap. XVIII ” (a chapter relating to procedure in suits for re- 
covery of arrears of rent and certain other suits), “it means (a) tenures, 
under-tenures, and holdings ; (d) land used or let to be used for agricul- 
ture, horticulture, pasture, or other similar purpose, or for dwelling-houses, 
manufactories, or other similar buildings ; and ('^rj rights of pasturage, 
forest rights, fisheries, and the like. Explanation-^-Bastu or homestead 
land is land used for agricultural purposes when it is occupied by a 
raiyat, and together with the land cultivated by such raiyat forms a single 
holding.” This suggestion, which would have obviated all ambiguity, 
was not adopted, and there is no definition of the term in this or any 
other legislative enactment, by means of which its meaning in this 
sub-section can be determined. In the course of the debates in Council 
on the provisions of the Bill, the Maharaja of Darbhanga proposed that 
the provisions of the Act should be restricted to “ land which is the sub- 
ject of agricultural or horticultural cultivation, or is used for purposes in- 
cidental thereto.” But his proposed amendment to this effect was not 
accepted. The Hon’ble Mr. Reynolds in his remarks on the Maharaja 
of Darbhanga’s amendment observed that, if it were carried, “ it would 
have the effect of excluding from the operation of the Bill not merely all 
waste lands but all the lands not actually under cultivation at the time 
the question might be raised. It would leave it open to a landlord to 
contend that a raiyat’s right of occupancy did not extend to those lands 
of his holding which were not actually under cultivation at the time. It 
is in my opinion better for the Council to leave the question to be decid- 
ed by the Courts.’\i) The Hon’ble Sir Steuart Bayley said: “The 
Hon’ble Mr. Reynolds has pointed out that his amendment will have the 
effect of limiting the raiyat’s right of occupancy, as he would thereby 
lose the right as to all waste lands and lands not used for agricultural 
and horticultural purposes. I may point out also that the effect would 
be to remove from the scope of the BUI, which deals with tenures 
generally, all such parts of a tenure, as may be used momentarily 
for other purposes than agriculture and horticulture. It is much safer to 

(1) Selections from papers relating to the Bengal Tenaucy Act, 1885, p 482. 
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trust to the Courts to apply the law *to these cases.”(i) It is, therefore, 
evident that the omission of any definition of “land” in this Act is 
intentional. The question of determining to what classes . of land the 
Act should be applicable was felt to be a difficult one, and so it 
was left to the Courts to overcome the difficulties involved in its 
solution. 

The subject of homestead land is, however, dealt with in section 182 of 
, this Act, which provides that this Act applies to homestead land when 
held by a raiyat, and that even when homestead land is held by a 
raiyat otherwise than as part of his holding as a raiyat, the provisions of 
this Act are still applicable, unless there be a custom or usage to 
the contrary. But the Act does not expressly apply to homestead land 
not held by a raiyat ; so the position of non-cultivating residents of a 
village is left uncertain, and it would seem that their relations with their 
landlords in respect of their homestead lands must be determined by 
the provisions of the Indian Contract Act (IX of 1872) 

Application of the old rent law to non-agricultural land.— 
On this subject the Kent Law Commission in their report (Vol. 1 , p. 9, 
para ii) say : “ Certain portions of Acts X of 1859, and VIII, B. C., of 
1869, have been construed to apply only to land used for agricultural or 
horticultural purposes, or the like. Whether the remaining portions are 
limited in their application is a broad question which has never been 
settled. While some have contended that the provisions of those Acts 
as to the recovery of arrears of rent apply to the rent of any land, irres- 
pective of the purpose for which it is used, it has never been doubted that 
the rents of tenures and under-tenures are recoverable under these Acts, 
and these commonly include much more than land used for agricultural 
or horticultural purposes.” 

Mr. Field in his Rent^Law Digest (see p. 3, note) observes : “ It has 
been repeatedly decided, and is now settled law, that the grounds-of- 
enhancement and right-of-occupancy provisions contained in the present 
law have no application to labd not used for agricultural or horticultural 
purposes. Though the broader point seems never to have been settled, 
it is understood that the general provisions of Acts X of 1859 and VIII 
(B. C.) of 1869 were intended to apply only (so far as concerns the actual 
occupant) to land used or originally let for these particular purposes. 
See in favour of this view 3 Agra Rep., 53 ; 8 W. R., 250 ; 9 B. L. R., 105 
note^ 108 note^ 109 notc^ 120 ; 23 W. R., 61. It has, however, been con- 
tended by some authorities that the provisions of these Acts as to the 
recovery of arrears of rents apply to the rent of any land* irrespective of 

( 1 ) Selections from papers relating to the Bengal Tenancy Act, 1885 , p. 482 . 
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the purpose for which it is used.-^See 9 B. L. R., in, \\(y noic^ 124; 
I Ind. Jur. N. S., 42S ; W. R., Sp. No., Jan.- July, 1864, p- 7^ (land 
used for a A^/). It has been held in several cases that Act X applies 
where rent is sought to be recovered merely for ‘the land upon which 
houses stand— see Board^s ruIings/47 ; 8 W. R., 90 ; 2 W. R., Act X, 9 : 
but otherwise, where the claim includes the rent of the house as well as 
of the land, more especially if the former item be the more important- 
see Board's rulings, 47 ; 9 B. L. R., 109 note.^ 116 nok ; Marsh., 401.” 

In the following cases it was held that the grounds-of-enhancement 
provisions of the old rent Acts were inapplicable to land not used for 
agricultural or horticultural purposes ; Sarnomayi v. Blumhardt^ 9 W. 
R., 552 ; Kjili Mohan Chaiitirji v. Kali Krishna Rai^ ii W- R., 183 ; 2 
B. L. R., App., 39 ; Khairudin Ahmad v. Abdul Baldy 1 1 W. R., 410 ; 9 B. 
L. R., 103 note ; Church v. Ram Tanu Shaha^ ii W. R , 547 ; 9 B. L. R., 
105 note; Naimudin Jcardar v. Scott Mo?icrieJf, 3 B. L. R., 183 ; 
Durga Sundari Dasi v. Umdatunnissa^ 17 W. R., 151 ; Jai Kishor 
Chaudhrain v. Nabi Baksh^ 17 W. R., 178 ; Afadan Mohan Biswas 
V. Stalkarfy 17 W. R., 441 ; 9 B, L. R., 97 ; Durga Sundari Dasi v. 
Umdatunnissay 18 W. R., 235 ;g B. L. R., loi ; and Pur7ta Chandra 
Rai v. Sadat Ad\ 2 C. L. R,, 31 ; while in Mahar AH Khan v. Ram 
Ratan Sen^ 21 W. R., 400, it was said that the words “cultivated 
or held ” in s. 6, Act VIII (B. C.) of 1869 have the effect of excluding 
lands occupied exclusively i>y buildings from the right of occupancy 
there declared. See also Adaito Charan De v. Peter Das^ (17 W. R., 
383). The leading cases as to the applicability of the former rent 
Acts to agricultural or horticultural land only arc Khalat Chandra 
Ghosh V. Minto (i Ind. Jur., N. S., 426) and Kali lO’ishna Biswas 
V. Janki^ (8 W. R., 250). In the (ormer of these cases, Phear, J., 
observed that “ the subject of tenure throughout Act X of 1859, which 
is designated as land, is merely that which the ordinary ryots or occupants 
of the soil possess and hold under their zamindar, vis.^ the surface of the 
earth in a condition such that, by the aid oPnatural agencies, it can be 
mad^ use of for the purpose of vegetable or animal reproduction.” In 
the latter case, the same learned Judge said “In my judgment the 
occupation intended to be protected by that section (sec. 6, Act X of 1859,) 
is occupation of land considered as the subject of agricultural or horti- 
cultural cultivation and used for purposes incidental thereto, such as 
for the site of the homestead, the ryot or malli’s dwelling house and so 
on. I do not think that it includes occupation, the main object pfj 
which is the dwelling house itself, and where the cultivation of the 
soil, if any there be, is entirely subordinate to that.” Besides the 
cases cited by Mr. Field, the following support this view; Bipra 
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Das De v. WoUen^ i W. R., 223 ; Mahtab Chand v. Makund Ballahh 
Basu^ 9 B. L. R., App. 13 ; Piari v. Nakur Karmakar^ 19 W. R.,' 308 ; 
and Gokhul Chand Chaturji v. Mosahru Kandu^ 21 W. R., 5, which are 
authorities for the proposition tl^at the rent law has no application to land 
leased and used for building purposes. This was pointed out by Phear, 
J/, in Khalat Chandra Ghosh v. Minto^ in which he remarked : “ 1 believe 
it has been held constantly that land covered entirely with houses and 
buildings not devoted to agricultural objects does not come within the 
application of the Act.” In Furlong w, Johari Lal^ (Hay’s Reports, 1862, 
453)1 it was held that the rent law did not apply to land leased for the 
erection of salt golahs for the use of which the lessee levied a cess upon 
the persons using them. In Garland v. Rai Mohan Hazrah^ (i W. R., 
15,) it was determined that Act X of 1859 did not apply to a suit to re- 
cover rent due under a lease of tolls arising from a canal or river naviga- 
tion, and in Harish Chandra Fund v. Gopal Barui^ (3 W. R., Act X, 158,) 
it was similarly decided that a suit did not lie under the Act for rent 
due for the right to conie upon land and vend pan there on hat days. 
In Shalgram v. Kabiran^ (3 B. L. R., A. C., 61 ; u W. R., 400,) it was 
held that a suit for arrears of rent payable for certain land for a 
right to levy a tax upon persons employed in cutting stone on the land 
was not cognizable by a Revenue Court. It was pointed out in this case 
that the rent was indivisible, and that it could not be said how much 
was reserved on the land, and how much on the right to quarry, and that 
the small quantity of land leased was not taken for agricultural purposes 
but for purposes subsidiary and necessary to the main purpose of the 
lease, namely, quarrying the stone, the land being required for the erec- 
tion of the huts of the stone-cutters. In Hari Mohan Sarkar v. Scott 
Moncriejf^ (9 B. L. R., App., 14,) it was decided that a suit for the rent of 
land, where the rent came from arhats^ ji^hats^ and bazars situated upon 
it, as well as from the land, would not lie in the Revenue Court ; while in 
Savi V. Ishar Chandra Mandate (20 W. R., 146,) it was held that a suit 
for rent derivable by a lessor, from tolls collected by the lessee from per- 
sons resorting to a hat was not cognizable under Act VIII (B. C.) of 1869, 
The ruling in this case is inconsistent with that in the earlier* case 
of Gaitri v. Thakur Das^ (W. R., Sp. No., Act X., 78), and also 
with the later case of Bangs hodhar Biswas v. Madhu Mahaldat\ 
(21 W. R., 383.) In Jadu Nath Ghosh v. Schoene Kilburn Co,y 
(9 Calc., 671.) in which certain land had been let under a dar-maurasi 
viukarari lease, it was said that, the lease not being one of agricultural 
land, the provisions of the rent Act had no application. The case of 
Watson COy v. Goinnd Chandra Mazumdar, (W. R., Sp. No., Act X, 
46,) \yas one of the chief authorities for the more extended application 
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which was sometimes endeavoured to be given to the former rent law. 
In this case it was said : “ The provisions of the Act generally contem- 
plate tenants who cultivate land or gather its natural or artificial products ; 
but the class of cases which by the 4th .clause of section 23 (of Act X of 
1859) is made cognizable by a Collector of land revenue is described in 
terms wide enough to extend his jurisdiction in suits for rent to cases of 
tenancies which are not strictly agricultural tenancies. He has jurisdic- 
tion in all suits for arrears of rent due on account of land, either kherajee 
or lakheraj^ or on account of rights of pasturage, forest rights, fisheries, or 
the like. For whatever purposes the surface of the land may be used, if 
the subject of the lease is land, and rent is due on account of the land, a 
suit for arrears must be brought in the Collector’s Court.” See also Nasw' 
Ali V. Sadat All ^ (W. R., Sp. No., 1S64, ActX, 102.) The late Mr. Justice 
Dwarkanath Mitter strenuously maintained this view in the cases of In re 
Bramamayi^ 9 B. L. R., 109 ; Durj^a Snndari Dasi v. Umdatunnissa^ 17 
W. R., 1 51 ; 9 B. L. R., loi ; and Jirajanath Kundtt v. Lo^viher^ 9 B. L. 
R., 121 ; 17 W. R., 183 ; but he was overruled in the Letters Patent Ap- 
peal in Durga Snndari Dasi v. Untdafunnissa^ (18 W. R., 235 ; 9 B. L. 
R., 1 19.) 

In Chandessari v. Ghinah Pandey^ (24 W. R., 152,) the rule was laid 
down that when the principal subject of the entire occupation was hastu ' 
(homestead) land, the residue, if any, of the holding being merely sub- 
ordinate, the rent law was not applicable ; but when the principal subject 
of the entire occupation was agricultural land, the building or buildings 
being mere accessories thereto, the rent law was applicable. The same 
principle underlies the decisions in Tarini Prasad Ghosh v. Bengal 
Indigo Co., (2 W. R., Act X, 9,) and Matangini Dasi v. Haradhan Das, 
(5 W. R., Act X, 60). In the former case it was ruled that a suit for the 
rent of land let for the purposes of a factory, including the dwelling- 
house of the proprietor of the factory, would lie in the Revenue Court, 
as the rent issued out of, and was reserved in respect of the land alone, 
and that the case was distinguishable from that of Aditya Chandra Pal v. 
Kamila Kant Pal, Marsh, 401, in which it was held that a suit for arrears 
of rent due on account of an indigo factory would not lie under Act X of 
1859, as in that case the rent was reserved not for the land alone, but for 
the factory and the business and profits of the contracts connected there- 
with. In Matangini Dasi v. Haradhan Das, it was said that a suit under 
Act X of 1859 lay, as the land was the substantial thing let out, and the 
existence of a hut upon the land as an appendage was a mere matter of 
accident. A suit does not lie under Act X of 1859 for arrears of rent of 
land leased for mining purposes and for purposes of building, making 
roads, and so forth (Rooke v. Bengal Coal Co., 28 Calc., 485 ; 5 C. W. N., 
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840), or for arrears of rent of a tank not part of an agricultural building, 
but used for rearing, and preserving fish {Mahananda ChakravartU v. 
Mangala Keotani^ 31 Calc , 937. J 

Application of the present Act to non-agricultural land.— 
So far there have been only two cases under the present Act in which it 
has been endeavoured to make it applicable to non-agricultural land, and 
the attempts were not successful. The first case was that of the Raniganj 
Coal Association v. Jadu Nath Ghosh^ (19 Calc., 489,) which was a suit for 
arrears of rent due under a dar-matirasi miikarari lease, in fact the same 
lease as sued on in the case of Jadu Nath Ghosh v. Schoene Kilburn 
Co.y (9 Calc., 671.) It was observed with regard to this lease that it had 
not been granted for agricultural or horicultural purposes, but for building 
purposes and for the establishment of a coal depot, and therefore, that 
the land comprised in the lease did not come within the purview of the 
Tenancy Act. In the second case, Llmrao Bibi v. Mahomed Rojabi, 
(27 Calc., 205), the subject of dispute was some plots of land within the 
limits of the Dacca Municipality, one of which w^as used as a san sonda 
or place where grass for thatching was grown, and others were cultivated 
with kitchen vegetables. It was held that, as the land was not let for 
agricultural or horticultural purposes, the Bengal Tenancy Act did not 
apply. But see Hassan AH v. Gobind Lai Basah^ 9 C. W. N., 141. It 
was held that if land outside the town of Calcutta were used for agricul- 
tural or horticultural purposes, the Act would apply, even if it were within 
its municipal boundaries, as defined by Bengal Act II of 1888 {Biraj 
Mohini Dasi v. Gopeswar Mallik^ 27 Calc., 202) ; but this ruling has 
been set aside by the Explanation added to sec. i (3) by Act I, B. C., of 
1907. 

Waste land, — Unsettled and unoccupied waste land, not being the 
property of any private owner, must be held to belong to the State. 

(Prasanno Kumar Rai v. Secretary of State^ 26 Calc., 803 ; 3 C. W. 
N., 725). 

How a tenancy is constituted. — According to Mr. Field in his 
“ Rent Law Digest,” art 4, p. 5, the relation of landlord and ♦tenant 
arises : “(i) where it has been created by a contract valid according to 
the law in force at the time of executing such contract : (2) where it is 
reasonably implied from the acts of the parties ; and (3) where it has 
been created or continued by operation of law.” The most common 
instance of an implied contract of tenancy in Bengal is when a cultivator 
occupies the land of a landlord without his express consent or that of his 
agents and is allowed to remain in occupation of the land. Strictly 
speaking, such person 5 s in the position of a trespasser, but if he is 
allowed to remain and cultivate the land, a contract of tenancy may be 
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implied. If rent is accepted from him,' or if he is sued for rent, a tenancy 
is clearly established. {Mahomed Azmal v. Chandi Lal^ 7 W. R., 259 ; 
Gadadhar Bamirji v. Khetra Mohun^ 7 W. R., 460 y Chat tan Sin^h v. 
Sadhari Monim^ 5 C. L. J., 62^. In Nityanand Ghosh v. Krishna 
Kishor^ (W. R, Sp. No. Act X, 82,) it has been said : “ We think that 
though by the law of landlord and tenant, as applied in England, a person 
who takes and cultivates the land of another (there being no express per- 
mission to cultivate on the side of the landlord, nor any express condition 
to pay rent on the part of the cultivator) would not be allowed to be ^ 
regarded as a tenant, but treated as a mere trespasser, the peculiar cir- 
cumstances of this country preclude the applicability of the technical 
doctrine of the English law of landlord and tenant to such a case. Here 
it is a very usual thing for a man to squat on a piece of land, or to take 
into cultivation an unoccupied or waste piece of land. Tenancy in a 
great many districts in Bengal commences in this way, and where it 
does so commence, it is presumed that the cultivator cultivates by the 
permission of the landlord, and is under obligation to his landlord to pay 
him a fair rent, when the latter may choose to demand it. Thus, the 
established usage of the country regards these parties as landlord and 
tenant, and unless the landlord chooses thus to treat him, the cultivator 
is not regarded, as he would be by the law as administered in England, 
as a trespasser, but as a tenant, and he would be so, although he may 
never have expressly acknowledged the landlord’s right or entered into 
any express contract with him for the payment of rent. If he chooses to 
cultivate the samindar^s lands and the zamdndar lets him, there is an 
implied contract between them, creating a relationship of landlord and 
tenant.” Receipt of premium and rent have been held to create a tenancy 
which cannot be disturbed by a subsequent registered lease : Ismail v. 
Ali Mahomed^ 13 C. W. notes CIV. In another case it has been said 
that parties in possession make themselves tenants by use and occupation 
of the land { Lalan Mani v. Sonamani Debi^ 22 W. R., 334 ; see also 
Lakhi Kant Das Chaudhuri v. S amir u din Laskhar^ 21 W. R., 208 ; 13 
B. L. R., 243 J ; and in Sarnomoyi v. Dinonath Gir^ (9 Calc., 908,) it was 
held on the authority of these two cases that, though the defendants 
were trespassers, as the plaintiff was willing to waive the trespass, a 
decree might be given for use and occupation. In the case of Azim v. 
Ram Lall Shaha^ (25 Calc., 324) these cases were commented on and 
followed, and it was observed that the principle of law enunciated in 
them has now been embodied in section 157 of the present Act. Utbandi 
tenancies, (for an account of which see note to sec. 180) are instances of 
tenancies arising by implied contract. But a mere demand for rent is 
not sufficient to create the relation of landlord and tenant. It is at most 
the offer of a tenancy {Deo Nandan Prasad v. Mey^hu Mahton, 11 C. W. 
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N., 225 ; 34 Calc., 57). And where the plaintiff and the defendants, 
being some of the co-owners of a saminduri^ purchased certain holdings 
under the zamindar and were in occupation of separate portions of them, 
it was held that the defendants, in the absence of any agreement between 
themselves and the plaintiff to pay him rent, were not the plaintiffs 
tenants in respect of the lands actually occupied by them, or liable to pay 
him rent {Girindra Chandra Pal v. Srinath Pal^ 32 Calc., 567 ; 3 C. L. 

J., 141.) 

In many cases it has been held that it is not necessary that the land- 
lord inducing the tenant into the land should have a good title to it, and 
notwithstanding his ejectment from it the tenancy continues ; the tenant 
becomes by implication the tenant of the new landlord. (Ghulam Panja 
V. Harish Chandni Ghosh^ 17 W. R., 552 ; Apnir Hossatn v. Sheo Sakai^ 

19 W. R., 338 ; Zulfun v. Radhika Pp'asaptno Chaptdra^ 3 Calc., 560 ; 

I C. L. R., 388 ; Mahhra Chandra S/taha v. Hazari Papatnanik^ 17 Calc., 
45 ; Btnad Lai Pp-akaM v. Kalu Patantamk^ 20 Calc., 708). But this 
rule apparently applies only in the case of raiyats and not in that of 
tenure-holders or when the provisions of sec. 107 of the Transfer of 
Property Act (IV of 1882) are applicable, {Sheo CharanLal\. Prabhu 
Dayal^ i G. W. N., 142^, This rule does not apply chankidari chakraft 
land, which has been resumed and made over to the zamiptdar (Janabali 
V. Rakibuddin MalUk^ 9 C. W. N., 571 ; i C. L. J., 303) ; and only when 
the tenant has entered upon the land and held under a proprietor, 

who is not the real owner, in good faith {Piari Mohdt^ Mandal v. 
Radhika- Mohan Hazra^ 8 C. W. N., 315 ; 5 C L. J., 9 ; Narain Upendra 
Bhaltacharya v. Pp’otab Chandia Pradhan^ 8 C. W. N., 323). 

Tenancies are created by operation of law when in resumption pro- 
ceedings a decree for resumption is given {Haro Ppuisad Chaudhuri v, 
Sltappia Prasad Rat Chaudhiifi^ 6 W. R., Act X, 107, and see copitp^a^ 
Bir Chandia Manikya v. Raj MohaPi Goswaini^ 16 Calc., 449), and when 
a Civil Court passes a decree declaring the right of a zamindar to assess 
rent on land {Saudamitii Devi v. Sarup Chandra Raiy 8 B. L. R., App. 
82 ; 17 W. R., 363 ; Shama Suptdari Devi v. Sital Khany 8 B. L. R., 
App. 85 ; 1 5 W. R., 474 : Madhusudan Saj^ori v. Nipal Kh ipiy 8 B. L. 
R., App. 87 ; 15 W. R., 440 ; Rohini Nundan Gosain v. Ratneswar 
KundUy 8 B. L. R., App. 89 ; 15 W. R., 345), or to obtain rent from the 
defendants, {Nobo Krishna Mukhurji v. Kalachand Mukhurjiy , 
R., 438 ; Rafty^o Lai Mandal v. Abdul Ghafury 3 C. L. R., 119 ; 4 Calc., 
314). In the case of Piari Mohan Mukhurj v. Kamaris Chandra 
Sarkary (19 Calc., 790), it has been held that the heirs of an occupancy- 
raiyat dying intestate are liable to pay rent, whether they occupy the. 
land or not, until they surrender the holding in the manner prescribed by 
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section 86 of the Tenancy Act. This would therefore seem to be an- 
other instance of a teAncy being created between parties by operation 
of the law, — in this instance, by the law of inheritance. 

Payment of rent not necessary to establish or maintain 
a tenancy. — It is the liability to pay rent which establishes the relation 
of landlord and tenant. The actual payment of rent is not necessary to 
constitute or maintain that relation, and mere non-payment does not 
determine it. {Trailokhya Tarini Dasi v. Mohima Chandra Matak^’] 
W, R., 400 ; Rango Lai Mandal v. Abdul Ghafur^ 4. Calc., 314 ; 3 
C. L. R., 119 ; Poresh Naratn Rat v. Kashi Chandra Talukdar^ 4 Calc, 
66 f ; Masyatulla v. Nursahan^ 9 Calc., 808 ; 12 C. L. R., 389; Tiruchii- 
rna Perumal V. Sanguvieny 3 Mad., 118 ; Premsukh Das v. Rhuptay 
2 All., 517 ; Dadoba v. Krishnay 7 Bom., 34 ; Rambhat v. Bababhaty 18 
Bom., 250 ; A/ashar Rai v. Ramgat Singhy 18 All., 290). So, the mere 
discontinuance of payment of rent does not constitute dispossession 
within the meaning of sec. 9 of the Specific Relief Act, (Tarini Mohan 
Afas;uMdar v. Ganga Prasad Chakravartiiy r4 Calc., 649). Nor does it 
operate to create in favour of the lessee a title by adverse possession 
during the term of the lease : {Madan Mohan Gossain v. Rafneswar 
Malta : 7 C. L. J., 651.) But non-payment of rent with abandonment of 
the subject of the tenancy, or the passing of a decree for ejectment 
against the tenant, does put an end to the relation of landlord and 
tenant. See note to sec. 87. 

(4) “ Landlord ” means a person immediately 

under whom a tenant holds, and includes the Govern- 
ment. 

Extended to the Chola Nagpur Division, except the district of 
Manbhum (Not., February 9th, 1903): but the present law there is Act 
VI, B. C., 1908. 

Any person to whom rent is payable is a “ landlord” in relation to 
the person who pays rent to him, though he mlly himself be a tenant in 
relation to some third person. The term “ landlord,” therefore, presents 
no difficulty. But great contention has been raised as to the meaning of 
the expression “joint landlords” used in sec. 188. Do these words 
apply to co-sharers who are in separate collection of rent from the tenant, 
or are they only applicable to co-sharers who are in joint collection of 
the rent ? The subject is discussed in the notes to sec. 188. 

The person to whom the land for which rent is claimed as well as the 
arrears due are transferred is a landlord within the meaning of the 
JBengal Tenancy Act ; Sashi Kumar Mirbahar v. Sitanath BanerjeCy 7 
C. L. J., 425- 
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If a tenant while sticking to his character as lessee under one person 
takes a lease of the same property from a third person to avoid dispute 
and secure possession, he cannot he said to have renounced his original 
lease : Farman Bibi v. Tasha Haddal^ 7 C. L. J., 648 ; 12 C. W. N., 587. 

( 5 ) “ Rent ” means whatever is lawfully payable 

or deliverable in Tnoney or kind by a tenant to his 
landlord on account of the use or occupation of the 
land held by the tenant : 

In sections 53 to 68, both inclusive, sections 72 to 
75, both inclusive, Chapter XTI, [Chapter XIV] and 
Schedule III of this Act, “ rent includes also money / 
recoverable under any enactment for the time being 
in force as if it was rent. 

The word and figures “Chapter XIV” in brackets have been 
inserted in the sub-section by s. 3, Act I, B. C., of 1907, for the province 
of Bengal and by Sec. 3, Act I, E. B.C., of 1908, for the province of 
Eastern Bengal and Assam, for the purpose of enabling a tenure or 
holding to pass at a sale held in execution of a decree for cesses and 
money legally recoverable as if it was rent. 

Rent. — To constitute rent the payment must be (i) either money 
or produce ; (2) lawful ; (3) on account of the use or occupation of land 
held by tenant ; and (4) payable to the landlord. 

A number of mangoes to be delivered yearly is, therefore, clearly rent: 
{Naho Tarini Dasi v. Gray^ 1 1 W. R., 7), and a suit for the landlord’s 
share of the produce, or its money value, is a suit for rent {Bhubo ^ 
Stmdariv^Jynal Abditty 8 W. R., 393; Lachman Prasad v. Hulash 
Mahturiy ii W. R., 151 ; 2 B. L. R., App., 17 \ Jamna Das v. Gausi 
Miah^ 21 W. R., 124 ; Mallik Amanat AH v. Akin Pas 7 \ 25 W. R., 140 ; 
Taziidin Khan v. Ram J^rosad Bhagat^ i All., 217 ; Shoma Mehta 
V. I C. W. N., 55). The money payable in respect of 
forest rights is not rent within the meaning of sec. 3, cl. 5 of the Act : 
Abdulla Sarkar v. Asrafali Mandat^ 7 C. L. J , 152. Services rendered 
for the use and occupation of land are not rent according to the defini- 
tion in this clause, though a service tenure-holder comes within the 
definition of “ tenant ” in sub-sec. (3). The incidents of service tenures 
.are expressly excluded from the operation of this Act (sec. 181). 

Profits— realized by ijardars of a mela held on agricultural lands, 
from stall-holders has been held not to be rent : ( The Secretary of Slat 
V. Karunakant Chowdhury^ 35 Cal., 82 F. B ; ii C. W. N., 1053.) 
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Abwabs — or impositions on tenants over and above the actual rent, 
are not rent and cannot be recovered as such, for they are not lawfully 
payable (see sec. 74 ). 

. Malikana-*is not rent and sec. 78 of the Land Registration Act is 
no bar to a claim for it : {Syed Shah Najamiiddin Hyder v. S, Zahid 
//ossetn, 8 C. L. J., 300.) 

Collections of portions of the proceeds of sales from persons exposing 
their goods for sale in a hai and due under a farming lease are rent, 
because they are payable for the use of the land {^Bangshodhar Biswas 

V. Madho Mahaldar^ 21 W. R., 383 ; cf. Gaitri Debt v. Thakur Das^ 
\V. R., Sp. No., Act X, 78, and contra^ Savi v. Ishar Chandra Mandal^ 
20^W. R., 146.) See also, The Secretary of State v. Karunakant) 35 Cal., 
82 F. B.) For the same reason, a sum payable annually by a mort- 
gagee in possession under a Zur-upeshgt lease executed by him in 
favour of the mortgagor is rent {Bissorup Dutta v. Binod Ram Sen, 

W. R., Sp. No., Act X, 93). But damages for the destruction of trees 
(Akabo Tarim Dasi v. Gray, 1 1 W. R., 7) and goats, straw and other 
articles due under a separate agreement unconnected with the question 
of rent {Bhnbo StmcUiri v. Jynal Abdin, 8 W. R., 393) are not rent, 
because not due for the use and occupation of land. So, also, money 
payable by a lessee in consideration of a lease granted, wdiether called 
nazar or salami, {Dinonath Mukhurji v. Dcbnath Mallik, 13 W. R., 307). 
Damages for the use and occupation of land are not rent, {BLuban Mohan 
Basil V. Chandra Nath Banurji, 17 W. R., 69 ; Kishen Gopal Mawar v. 
Barnes, 2 Calc., 374 ; Kali Krishna Tagore v. Jzzafnnnissa, i C. \V. N., 
Ixxviii), because not payable by a tenant. Similarly, when on the sale of 
zamindatH, the conditions of sale stipulated for the payment of a small 
pittance, styled dasturat, by the purchaser as subsistence of the former 
proprietor, this was held not to be rent, because the relation of landlord 
and tenant did not exist between the parties {Ram Charan Banurji 
V. Torita Charan Pal, 18 \V. R., 343). 

Payments under varat or assignment : -Finally, a payment 
to be rent must be payable to the landlord. Accordingly, in Ratnessar 
Biswas V. Harish Chandra Basu, (ii Calc., 221), it was decided that a 
sum of money payable by a tenant, not to his immediate landlord but to 
a third person, was not rent. But in Makabat AH v. Mahomed P'aizullah, 
(2 C. W. N., 455), it was subsequently ruled that a sum payable by a < 
patnidar on behalf of the zamidar to the Collector as cesses, and another 
payable to a third person as expenses for the maintenance of a masjid, were 
sums payable for the use and occupation of land, and were, therefore, rent. 

The conflict of decision between these two cases was ultimately set- 
tled by a Full Bench in Basanta Kumari Debia v. Asutosh Chukravartti, 
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(27 Calc., 67 ; 4 C. W. N., 3) in wliich* it was decided that a suit by a 
landlord against a tenant for a certain sum of money payable by him out 
of the rent to a third person under assignrhent is one for rent and not for 
damages. In this case the assignee was not a party to the assignment 
and had nol accepted it, which was regarded as showing that “ in the 
contemplation of the parties the money did not cease to be a part of the 
rent or recoverable as such.” 

So, where a lease had been executed by the plaintiffs in favour of 
the defendant at a fixed annual rent, and the defendant under instruction 
from the plaintiffs paid from time to time (lovernment revenue, cesses 
expenses of litigation, &c, on their behalf and used to set off those sums 
against the rent due to them under the lease, it was held that on the 
expiry of the lease, the plaintiffs could not sue the defendant for an 
account, but only for rent, if any was still due ( Bhekdhari Lai v. Bad- 
shina^h Duuharia^ 27 Calc, 663.) Again, a lease pro/ided that a certain 
sum was payable by the tenant direct to the landlord as inalikana^ and 
certain other sums were payable by the tenant fur Government revenue 
and other demands, which the landlord was himself bound to pay ; held^ 
that the latter sums were payable for the use and occupation of the land 
held by the tenant and might have been made payable to the landlord 
direct, although for convenience it was arranged that the tenant should 
pay them for the landlord and came within the definition of rent 
{Jnanada Sundari v. Atul Chandra Chakravarli\ 32 Calc., 972). A 
took a lease of certain mauaas from B in dar-paini and sc-patni and 
covenanted to pay annually Rs, 3,191, to the superior landlords of 
/>’ and Rs. 1,800 to />’. A was to take receipts from the superior 
landlords, make them over to B and take receipts from the latter. The 
whole amount of Rs. 4,991 was described in the lease as annual rent fixed 
and in certain eventualities arising out of non-payment by A to the 
superior landlords, B was authorized to realise the amount from A by 
bringing a suit for arrears of rent ; hcld^ upon a construction of the lease, 
that a suit brought by B fftr realisation from A of the amount which 
the latter failed to pay to the superior landlords under the terms of the 
lease, was, for the purpose of limitation, one not for rent, but for damages 
for breach of covenant (Ifcnicndra Nath Mukhurji v. Kumar Nath 
Bat, 9 C. W. N., 96 ; 32 Calc., 169). Where by a patni lease the annual 
Jama of the tenure w'as fixed at Rs. 6000 and besides this rent, the 
patnidar undertook to deposit into the Collectorate the Government 
revenue fixed for the share of the estate granted in paint, and payable 
by the lessor, kisl by kist, failing which the p itni lease was to be cancell- 
ed, and the landlord was to take khas possession ; held, by their lord- 
ships of the Privy Council that the payment by the patnidar of the 
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, Government revenue, though no .doubt *part of the consideration to be 
rendered by the lessee for the enjoyment of the tenure, was not money 
payable to the landlord, and was therefore not rent, or recoverable as 
such under the provisions of the Patni Regulation {Jotindro Mohan 
Tagore v.Jarao Kumari^ 33 Calc., 140 ; 3 C. L. 7 ; 10 C. W. N., 201.) 

In Mansar v. Loknath Rai^ (4 C. W. N., 10), it was held that 
a suit brought for rent by an assignee of a landlord against a tenant 
was still a suit for rent, and was, therefore, excluded from the jurisdiction 
of the Small Cause Court. In this case it was said that “ the money 
was due as rent at the time of the assignment, and the assignment did 
not deprive it of that character, so far at all events as the tenant was 
concerned.” The correctness of this decision was afterwards doubted, 
but the question was set at rest by a Full Bench, by which it was decided 
that a suit brought by an assignee of arrears of rent after they fell due 
for the recovery of the amount due is a suit for rent, and, therefore, 
excepted from the cognizance of the Court of Small Causes {Srisk 
Chandra Basu v. Nachim Rusi\ 27 Calc., 827 ; 4 C. W. N., 357.) From 
this decision, however, Banerjee, J., dissented, holding that where the 
landlord’s interest in the land is not assigned along with the arrears of 
rent after they fell due, a suit by the assignee for the recovery of the 
same is a suit for ordinary debt. The Full Bench decision was followed 
in Mohendra Nath Kalamori v. Kailash Chandra Dogra^ (4 C. W. N., 
605), in which a second appeal in a suit brought by an assignee of arrears 
of rent was allowed, being held not to be barred under the provisions of 
s. 586, C. P. C., but at the same time, as the plaintiff was not the land- 
lord, and the defendant not his tenant, as defined in this Act, it was de- 
cided that the period of limitation applicable to the suit was not that laid 
down in art 2, cchedule III of this Act, but three years only under art. 1 10, 
schedule II of the Limitation Act. A transferee of the whole interest of a 
co-sharer landlord including his claim for arrears is a landlord and can 
maintain a suit for the entire rent if he makes his co-sharers parlies 
defendants : Sashi Kumar Mirbahar v. Sitanath Banerjee 35 Calc., 744. 

Money recoverable as rent.— The following moneys are recover- 
able as if they were rents, under enactments for the time being in force ; 
vis.^ (i) sums payable to zamindafs and tenure-holders under the Bengal 
Survey Act (Act V, B. C., of 1875, sec. 38) ; (2) sums payable to Govern- 
ment or to any person who has entered into an agreement to collect water- 
rates for Government (Act III, B. C., of 1876, sec. 83) ; (3) sums payable 
to holders of estates or tenures under the provisions of the Cess Act (IX, 
B. C., of 1880, sec. 47) ; (4) sums payable to holders of estates or tenures in 
respect of land held rent-free (sec. 64 A of the same Act) ; (5) drainage 
charges payable by the tenant to the landlordu nder the Bengal Drainage 
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Act (VI, 13 . C., of 1880, sec. 44 ; Mnn Mahini Dasi v. Pnya Nath Besali, 
8 C. W. N., 640 ; Nafar Chandra v, Jyoti Kumar Mukhurji, ii C. W. 
N., 57) ; (6) interest on arrears of rent or other demands recoverable as 
rent, payable to managers of Courts of Wards Estates (Act III, 13 . C., of 
1881, sec. 10) ; (7) sums payable io zamindars ox tenure-holders under the 
Bengal Embankment Act (I I, B. C., of 1882, sec. 74), which are re- 
coverable as provided for the recovery of arreas of rent of paini tenures 
in Reg. VIII of 1819 ; and (8) sums payable to holders of estate or 
tenures by under-tenure holders or cultivating raiyats under ss. 23 and 
24 of the Bengal Sanitary Drainage Act, VIII, B. C., of 1895. 

Cesses. — Cesses, though recoverable .as rent under the provisions of 
the Cess Act, are yet not rent, as they are not payable for the use and 
occupation of land, but under a liability incidental to the use and occu- 
pation of land. Under the terms of the second paragraph of this clause 
they are only included under the term “ rent ” in sections 53 to 68, both 
inclusive, sections 72 to 75, both inclusive. Chap. XII (relating to distrain^. 
Chapter XIV (relating to sales for arrears under decree, and this in 
Bengal only), and Schedule II I (relating to limitation) of this Act. It 
has however, been held that cesses are included within the term “ rent ” 
for the purposes of sec. 153 of the Act ; so that no second appeal lies, 
where the amount sued for does not exceed one hundred rupees, unless 
the case comes within the the terms of the proviso to that section {Mahesh 
Chandra Chaturji v. Uma Tara Debt, 16 Calc., 638 ; Rajani Kant Nas^ 
Jo^eshzvar Singh, 20 Calc., 254). In the latter of these cases it was 
said that the provisions of the second paragraph of clause (5), section 3, 
are “ enabling provisions, passed to extend the meaning of rent, and in 
no way interfere with the law refusing a right of appeal in suits below a 
hundred rupees in value.” The decisions in these two above cited cases 
would seem to be hardly in accordance with the strict terms of the clause. 

In Kishori Mohan Rai v. Sarodamoni Dasi, (i C. W. N., 30) it has 
been laid down that the provisions of sec. 174 of this Act, which allow of 
a sale of a tenure or holdii\g being set aside on application within thirty 
days of the sale, arc applicable to a sale in execution of a decree for 
arrears of road cess due on account of lakhiraj land, but the decision in 
this case proceeds on the terms of sec. 64 A of the Road Cess Act, which 
enacts that arreas of road cess may be recovered by any process by 
which the amount might be recovered, if it were due on account of rent 
of a transferable tenure. Cesses, it has been held, are only personal debts 
and cannot properly be recovered under the Public Demands Recovery 
Act, 1880, (i) from the property on which it is assessed, when such pro- 
perty belongs to a third person, who has not been recorded as proprie- 
tor under Act VII, B. C., of 1876 \^Skckaat llosain v. Sashi Kar, 19 Calc., 
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783). But under sec. 65, arrears of rertt are a first charge on the tenure 
or holding on account of which they may become due, and “rent’Mn 
sec. 65 includes cesses ; so that the tenure or holding on which they 
have been assessed may be sold in execution of decree for arreas of. 
cess, provided the suit in which the decree has been obtained has been 
brought against the proper person. At a sale of a tenure held in execution 
of a decree the whole tenure will pass and the purchaser will acquire it 
free from any incumbrance, not being a registered and notified incum- 
brance under sec. 16 1 of the Act {Nobin Chand Laskar v. Bansi Nath 
Paramaniky 21 Calc., 722.) In a recent case, Ahsanulla v. Manjura DanUy 
C30 Calc., 778), in which Nobin fihand Laskar v. Bansi Nath Paramamk 
was not referred to, it has been held that the amount cf cesses payable 
to a Collector under the Cess Act is not a charge on the estate in respect 
of which they are due. But this was not the case under the old law, or 
at a sale held in execution of a decree for arrears of cesses obtained 
under Act X of 1859. At such a sale, only the right, title and interest 
of the particular individual against whom tlfe decree has been obtained 
will pass (^Mahanand Chakravartti v. Betti Madhb Chaturji^ 24 Calc., 
27 ; Uma Charan Bag v. Azadunnissa^ 12 Calc., 430). When property 
is sold in enforcement of a certificate under Act VII, B. C., of 1880, 
filed by the Collector to recover an amount due to the government for 
advance made under the Agriculturists’ Loans Act, nothing but the 
judgment-debtors right, title and interest in the property at the date of 
service of the notice under s. 10 can pass to the purchaser 
Narain Singh v. Nand Kishor Lal^ 39 Calc., 537). 

Patwaries’ dues. — Patwaries’ dues are of course not rent, and, 
therefore, cannot be recovered under the provisions of this .Act, but they 
are recoverable by the same processes as arfears of public revenue 
under sec. 36 of Reg. XII of 1817. 

Dak Cess. — Dak cess is also not rent, and as there is no provision 
in any enactment that it is recoverable as if^ it were rent, it cannot be 
recovered under the provisions of this Acf. Under sec. 12 of the 
Zamindari Dak Act, VIII, B. C., of 1862, contracts or engagements for 
the payment of dak cess may be made by any zamindar with any person 
holding under him (see Soroda Sundari Dcbya v. Uma Charan Sarkar^ 
3 W. R., S. C. Ref, 17 ; Bissonath Sarkar v. Sarnamayi^ 4 W. R., 6 ; 
Rakhal Das Mukhurji v. Sarnamayi^ 6 W. R., 100) ; but this would not 
appear to make dak cess rent, or recoverable as such. In Watson v. 
Srikrishna Bhumik (21 Calc., 132), however, it has been held that where 
dak cess is claimed under the contract by which rent is payable, it must 
be regarded as rent, because it is claimed practically as part of the rent. 
This was followed in Bijai Chand Mahtab v. Brohmodas Dutt^ (i C. L. 
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J., loi ;/). In a palni kabulyat executed in 1855, the painidar agreed to 
pay the salary and expenses of the amlah of dak chowki houses, and 
to appoint them and superintend their work under the system of samifi- 
dari dak then in force ; held^ that this stipulation imposed on the 
patnidar the liability of paying dak charges recoverable from the 
zamindar^ and, although the system had since been changed, the liability 
of paying such charges must be taken to exist. {Jillar Rahman v. Hijai 
Chand Mahtab^ 28 Calc., 293). See note to s. 74. Act VI 11 , B. C., of 
1862 (the Zamindari Dak Act) has now been repealed by Act IV of 1907 : 
the Repealing and Amending (Rates and Cesses) Act, 1907. 

Ghaukidari Tax. -Chaukidari tax, too, would not seem to come 
within the definition of rent, but in Ahsannllah v. Tirtha Bashini (22 
Calc., 680), which was a suit for arrears of chaukidari tax, payable by a 

under the settlement, it was held that the amount for 
which he was thus liable was rent. It was said that the consideration 
of the payment was the occupation of the land, or the holding of the 
patni tenure, and the payment was to be made periodically to the 
zamindar by the patnidar^ and was lawfully payable ; it came within the 
definition of rent. But see note to s. 74. 

Interest.- Interest is not rent within the meaning of the term as 
defined in this Aci ( /vailash Chandra Dc v. Tarak Nath Mandal^ 25 Calc., 
571 n). See also Rai Charan Ghosh v, Kumad Mohan Datta^ (25 Calc., 
571 ; 2 C. W. N., 297), and Bhay^aboti Debya v. Basanta Kumari^ 11 C. 
W. N., no ; 5 C. L. J., 69. But in s. 169 (c; the word “rent ’ includes 
interest (per (ihosh J., in Bijai Chand w, S. C. Miikhurji^ 5 C. L. J., 270), 
and in s. 16 1, as amended by sec. 51, .\ct J, B. C., of 1907, which 
prevadi in Bengal only, the terms " arrears ’’ and “ arrear of rent” in- 
clude interest decreed under sec. 67, or damages awarded in lieu of 
interest under sec. 68 I' i). 

Rent is moveable property ; the right to collect it may 
be sold. — It has been held m Mohesh Chandra Chaturji v. Guru Brasad 
Rat, (13 W. R., 401) that for the purposes of Acts \’III and X of 1859, 
rent comes within the terms “ property and “ moveable property ” 
and that, therefore, in execution of a decree for arrears of rent the judg- 
ment-debtor’s right to re-cover rent from an under-tenant may be sold. 
Whether this can be done under the present law has not yet been deter- 
mined, but there would seem to be no reason why it should not be done. 
The right to collect back rents is frequently transfeired privately, and 
there would seem to be no legal obstacle to its being transferred in 
vitum, “ Debts ” are expressly mentioned in sec. 266 of the Code of 
Civil Procedure as being liable to attachment and sale in e.xecution of a 

3 
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decree. But a decree for money canndt be sold under the provisions of 
sec. 273, C. P. C., and under sec. 148 (//) of this Act the assignee of a 
decree for arrears of rent cannot apply for execution of it, unless the 
landlord’s interest in the land has become and is vested in him. We are, 
therefore, confronted with this anomaly that the right to collect rent may 
apparently be transferred privately and sold in execution of a decree, 
but the same right in its more perfect form of a decree cannot be sold 
under section 273 of the Civil Procedure Code, and can only be enforced 
by an assignee, if he further acquires his transferor’s interest in the land. 

A suit by an assignee for rent, the right to collect which has been trans- 
ferred to him, would be a suit fora debt and not one for rent ; because 
the amount would not be payable to the landlord for the land {Bha^^mn 
Sakai Sangessar Chaudhn\ 19 W. K., 431 ; see contra^ Samasiindari 
Dasi V. Brindaban Chandra Mazumda>\ Marsh, 199 ; Lai Mohan Singh 
v. Trailakhyonath Ghosh. 14 W. R., 456 ; Hridai Mani Barmani v. 
Sibboldy 15 W. R., 344). 

(6) “ Pay,” ‘‘ payable ” and “ payment,” used with 
reference to rent, include “ deliver,” “ deliverable ” and 
“ delivery.” 

(7) ‘‘Tenure” means the interest of a tenure- 
holder or an under-teuure-hokler. 

Extended to the Chota Nagpur Division, except the district of Man- 
bhum (Not., Feb. 9th 1903). Hut for “or an under-lenure-holder ” read 
“ and includes an under-tenure.” 

In this Act the word “ tenure” is almost invariably used in its strict 
sense of the interest of a “ tenure-holder,” but in rulings under the old 
Acts, and often even now it is loosely used as synonymous with 
“ tenancy.” This is of course incorrect in cases to which this Act is 
applicable. “ Tenure-holder ” is defined in section 5, sub-sec. (i ). 

(8) “ Permanent tenure ” moans a tenure which is 

heritable and which is not held for a limited time. 

♦ 

The subject of permanent tenures is discussed in the notes to 
Chap III. 

(9) “ Holding ” means a parcel or parcels of land 
held by a raiyat and forming the subject of a separate 
tenancy. 
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Holding.— According to this definition the land held by an under- 
raiyat would not seem to be a holding, as in sec. 4 under-raiyats are 
classified separately from raiyats ; but no doubt it must be a holding, an 
under-raiyat being neither a proprietor nor a tenure-holder. This is 
further apparent from the terms of sec. 113, as amended by the Bengal 
Tenancy (Amendment) Act, III, B. C., of 1898, in which “ the holding 
of an under-raiyat ” is referred to. 

An undivided share in a parcel or parcels of land cannot 
be a holding. — 'I'lie definition of “holding” in this sub-section “evi- 
dently applies only to an entire parcel or entire parcels, and is not in- 
tended to include an undivided share in a parcel or parcels, and the 
reason seems to be obvious. A raiyati holding, which from the very 
definition of “ raiyat” in section 5, sub-section 2, means land occupied by 
a raiyat for the purpose of cultivation, can be ordinarily held only in its 
entirety ; and cultivation of an undivided fractional share of a parcel 
of land will ordinarily be meaningless. A tenure, on the other hand, 
which is the “interest of a tenure-holder,” who is defined in section 5, sub- 
section (i), as a person who has acquired a right to hold land for the 
purpose of collecting rents or bringing it under cultivation by establishing 
tenants on it, may relate only to an undivided fractional share in land 
without leading to any practical diftkiilty. And it is for this reason that, 
while “tenure” is defined as the interest of a tenure-holder or an under- 
tenure-holdcr, “holding” is defined, not as the interest of a raiyat, but as 
a p arcel or parcels of land held by a raiyat and forming the subject of a 
separate tenancy. If the definition of “holding” were to include an un- 
divided fractional share in a parcel or parcels of land, the definition 
would be incompatible with the provisions of sections 12 1 and 122 of the 
Act, which relate to the distraint of crops or other products of holdings : 
(per Banerjee, J., in //'r/7 V. Ranjit i C. W. N.,* 

521 ; 25 Calc., 917). See also Baidya Nath De v. //////, (25 Calc., 917 ; 
2 C. W. N., 44). An undivided share does not fall within the definition 
of ‘ holding ’ given in Beifgal Tenancy Act, and sec. 30 of the Act does 
not apply to the enhancement of rent of such a share ( Harihol Brahma 
v. Tasimuddin Mandal^ 2 C. \V. N., 680), and the purchaser of an 
undivided share of raiyati holding cannot acquire any right to annul 
incumbrances under s. ir>7 ( Ahaduiia v, Ua^an .\[ollah^ 2 C. L. J., 10 ; 
6 C. W. N*, Ixxxiv). Under Act VIII, B. C., 1869 a right of occupancy 
could be acquired within the meaning of the proviso to sec. 37 of the 
Revenue Sale Law in a share of undivided property ( BaUiya Nath Manotil 
v. Sudharam Misri^ 8 C. \V. N., 751). See also Uma Charan Baruah 
v. Mani Ram Baruah, (8 C. W, N., 192'. The partition of an estate 
under Act VIII, B. C., of 1876, by which a holding, formerly appertain- 
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ing to the joint estate is apportioned between the co-sharers of the estate, 
has the effect of dividing the holding into two or more holdings {Fratap 
Cfuindra Das v. Kamala Kanta Shaha, lo C. W. N., 818.). 


[( 10 ) ‘village’ means 
the area defined, surveyed 
and recorded as a distinct 
and separate village in — 

(a) the general land- 
revenue survey 
which has been 
made of the Pro- 
vince of Bengal, 
or 

(h) any survey made 
by the Govern- 
ment which may 
be adopted by 
jiotification in the 
Calcutta Gazette, 
as definiuff villajres 
for the purposes 
of this clause in 
any specified area ; 

and, where a survey has 
not been made by, or 
under the authority of, 
the Government, such area 
as the Collector may, with 
the sanction of the Board 
of Revenue, by general or 
special order, declare to 
constitute a village.] 


EASTERN BENGAL & ASSAM. 

“(10) ‘village’ means 
the area defined, 
surveyed, and re- 
corded as a dis- 
tinct and separate 
village in — 

(«) the general land- 
revenue survey 
of the districts 
which heretofore 
formed part of 
the Province of 
Bengal, or 

(6) any survey made 
by the Govern- 
ment which may 
be adopted by 
notification in the 
Eastern Beniral 

o 

and Assam Ga- 
zette, as defining 
villages for the 
purposes of this 
clause in any 
specified area ; 
and, where a 
survey has not 
been made bv, or 
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This definition of “ village ” has 
been substituted for the old one by 
Act I, IL C., of 1907 for West 
Bengal, the parallel column shewing 
that for East Bengal by Act I, E. 
B.C., of 1908. 

In the Select Committee’s report 
on the Bengal Tenancy (Amend- 
ment) Bill, 1906, the following 
reasons for the substitution are 
given. 

It has been brought to our 
notice that some practical inconveni- 
ence has been caused by the present 
definition of “ village *’ in sub-section 
(10) of section 8 of the Act as 
the area included in a village map of 
th(^ revenue-survey. In the Cadastral 
Sui’veys wliich are now being made in 
parts of the pn^vince in connection 
with the preparation of a record-of- 
righta, it is fohnd in many cases, how- 
ever, that, owing to the elearanee of 
jungh* and otlier causes, th<^ existing 
boundary of a village does not agree 
with that ascertained in the revenue- 
survey, and rule 4 (c) of the Kules 
made hy tho Bengal CJovernnient 
prescribes that, in such cases, the 
existing boundary aset^rtained hy the 
■ Bo venue-officer is to he followed for 
the jjurpose of map and record. Wo 
propose to bring the law igto con- 
formity with this rule, for, wo con- 
sider it advisable that where a Cadas- 
tral Survey has beeu made on a larger 
scale and with greater care and ac- 
curacy than the Revenue Survey, 
Government ♦should have power to 
declare that the maps of the Cadastral 
Survey should supersede those of tlie 
Revenuo Survey for the purposes id 
the Tenancy Act. Wo projKJse, there- 
fore, that in the Tenancy Act^ the 


under the authority 
•of, the Government, 
such area as the 
Collector may, with 
the sanction of the 
Board of Revenue, 
by general or special 
order, declare to cons- 
titute a village : 

Provided that Avhen 
an order has been made 
under section 101 direct- 
ing that a survey be made 
and a record-of-rights pre- 
pared in respect of any 
local area, estate, tenure 
or part thereof, the 
Government may by noti- 
fication in the Eastern 
Bengal and Assam 
Gazette declare that in 
such local area, estate, 
tenure or part thereof 
‘ village ’ shall mean the 
area which for the pur- 
poses of such survey and 
record-of-rights may he 
adopted hy the Revenue- 
officer with the sanction 
of the Board of Revenue 
as the unit of survey and 
record.” 
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fletinition of “ village," which w'as 
adopted in the I^nd Registration 
(Amendment) Act of 1900, sAuld be 
inserted. We consider, however, thab 
the Revenue Survey map should he 
preserved as far as possible as the 
unit of survey and record in the course 
of the Cadastral Survey, and that no 
change should be made except with 
the sanction of the Board of Revenue. 
We have provided for this b}' the new 
clause 27 A, wdiich w’e propose to 
insert in the Bill." 


* The proviso is new : the reason 
for its introduction has been stated 
as follows. 

“ The definition of “ village ” as 
originally drafted was intended to 
enable and does enable Govern- 
ment to declare that the maps of 
surveys made in order to the pre- 
paration of record-of-rights should 
supersede those of the Revenue 
Survey. It has since been pointed 
out that the definition does not 
wholly meet the Revenue officer’s 
practical difficulty. Within a given 
area the preparation of a record-of 
rights may be in many different 
stages in different villages. It 
would be found impossible or at 
least extremely difficult in practice 
to issue the notification contem- 
plated in clause (7^) of the definition, 
as each village is measured. Thus 
in framing the record, in disposing 
of objections and deciding disputes, 
with regard for instance to occu- 
pancy rights the Revenue officer 
finds it necessary to treat as a 
village a unit which has not yet 
become a village in the eye of the 
law. The proviso is intended to 
meet this difficulty and to enable 
Government to declare that when a 
certain area has been adopted with 
the sanction of the Board • of 
Revenue the unit of survey and 
record, such area or unit shall tfiso 
facto become a “ village” for all the 
purposes of the Act.” * 


(11) “Agricultural year” means, where the Ben- 
gali year prevails, the year commencing on the first 
day of Baisakh, where the ^jj’asli or Amli year pre- 
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vails, the year cominenciflg on the first day of Asin, 
and, where any other year pr^jjpils for agricultural 
purposes, that year. 

Agricultural years.— The Bengali year prevails generally through- 
out Bengal, and is current in those districts in which other years are not 
prevalent. The mt November, 1885, the date of commencement of this 
Act, was the 17th Kartik, 1292, according to the Bengali year. 

The /uts/t OY “ harvest year ” prevails in the districts of the Patna 
division Champaran, Saran, Muzaffarpur, Darbhanga, Patna, (iaya, 
and Shahabad), in the districts of Bhagalpiir and Monghyr of the 
Bhagalpur division, in Parganas Oharampur, Harnwat, Chhai and 
Dhaphar in the west of the Purneah district, in the (hjdda sub division, 
Tuppa Harwai of the Dumka sub-division and Taluk Taor of the 
Deogarh sub-division, all in the district of the Sonthal Parganas, in the 
Palamau district, in the Kharakdiha sub-division of the Hazaribagh 
district, in pargana Barabhum in the Manbhum district, and in parts 
even oCSinghbhum of the Chota Nagpur division. The ist November, 
1885, was the 9th Kartik, 1298, according to the Fasli year. 

1 'he Amli (revenue) or Wlldyaii year prevails in Orissa, in the Tamkik 
and Contai sub-divisions of the Midnapur district, also in the sadur 
'sub-division bf the same district, except the thanahs Binpur, (iarhbeta and 
parts of Debra and Keshpur, and in those parts of the Singhbhum district 
where the Fasli year is not used. That it is in force in parts of the 
Chota Nagpur division is apparent from secs. 31 and 44, Act I, B. C., 
of 1879. It commences on a varying date each year. The ist Novem- 
ber, 1885, was the i8th Kartik, 1293, of the Amli or Wilayati year. 

The Maghi (/. e, the full-moon of Magh) year prevails in Chittagong. 
The 1st November, 1885, was the lyih Kartik, 1247, according to the 
Maghi year. 

The Miilki year prevails in those parts of the district of Purneah, i, e.^ 
Parganas Haveli, Surjapur, Powakhali, &c., where the Fasli and Bengali 
years are not in force. The Fasli year prevails in Parganas Dharampiir, 
H|trawat, Chhai and Dhaphar, and the Bengali year in the southern and 
south-eastern parts of the district, ?'/>., Parganas Kakjole, Badour, iS:c. 
The Mulki year is a year in advance of the Bengali year. 

In the Ranchi district and the adjoining parts of the Hazaribagh 
district, the Samhat year is in force. The Sambat year can be readily 
ascertained by adding 57 to the year of the Christian era. 

(12) “Permanent Settlement” means the Per- 
manent Settlement of Bengal, Behar and Orissa, 
made in the year 1793 , 
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Permanent Settlement. — This* clause was framed with the inten- 
tion of making it clear that the Permanent Settlement referred to in the 
Act “is in all cases the Pelkianent Settlement of Bengal, Behar and 
Orissa, made in 1793, not, as regards any district or area sub- 

sequently settled, the Permanent Settlement of such district or area.” 
(Rent Commission Report, vol. I. p. 14, para 23). This was the rule laid 
down in Paran Bibi v. Si di Nazir AH, (W. R.,' Sp. No?, Act X, 7t)- See 
also Nas^endra Lai Chattdhuri v. Nazir Ali, (10 C. W. N., 503). The 
dale of the Permanent Settlement has been held to be the 22nd March, 
\l^l{Dhanput Sintrhv. Guman Sin^h, W. R., Sp. No., Act X, 61 ; 
Rajessari Debt v. Shibnath Chxturjee, 4 W. R., Act X, 42). Certain 
portions of Reg. Ill of 1828 show that the Sundarbans up to that dale 
continued the property of the Slate. {Tamasha v, AsufosJi Dhar, 4 C. 

W. N., 513). 

(13) ‘‘Succession” includes both intestate and 
testamentary succession. 

(14) “Signed” includes “marked” when' the 
person making the mark is unable to write his name ; 
it also includes “ stamped ” with the name of the 
person referred to. 

(15) “Prescribed” moan.s prescribed from time to 
time by the Ijocal rToverninent by notification in the 
official Gazette. 

Extended to the Chota Nagpur Division, except the district of Man- 
bhum (Not., f'ebruary qlh, 1903) : but the present law there is Act VI, B. 
C., 1908. 

(16) “Collector” means the Collector of a district 
or any other officer appointed by the Local Govern- 
ment to discharge any of the functions of a Collectqr 
under this Act. 

Notifications under this sub-section.— By a notification, dated 
21st April, 1886, published in the Calcutta Gazette of the 28th idem. Part 
I, p. 466, all officers in charge of sub-divisions were invested with the 
powers of a Collector for the purpose of discharging the functions refer- 
red to in sections 69 to 71 (relating to produce rents) of the Act. By .a 
notification, dated 28th May, 1886, published in the Calcutta Gazette of 
2nd June, 1886, Part I, page 652, the Deputy Collector of Howrah, and 
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by a notification, dated the 4th 'May, 1893, published in the Calcutta 
Gazette of the $ih idem^ Part I, p. 274, the Senior Deputy Collector 
attached to the sadar station of Gaya, wfl*e invested with powers of a 
Collector for the purpose of discharging the functions referred to in these 
sections. By a notification, dated the 7th October, 1886, published in the 
Calcutta Gazelle of the 13th idem^ Part I, p. 1902, all officers in charge of 
subdivisions were invested with the powers of a Collector for the purpose of 
discharging the functions referred to in sections 12, 13 and 15 of the Act. 

The appointment of an officer to perform the functions of a Collector 
under particular sections does not make him a Collector “for all purposes 
of the Act” (Mohabat Sir/j^k v. Umahil Fatima^ 28 Calc., 69'. 

(17) “ Revenue-officer ” in any provision of this 
Act, includes any officer whom the Local Govern- 
ment may appoint by name or by virtue of his office 
to discharge any of the functions of a Rev^enue-officer 
under that provision. 

Extended to the Chota Nagpur Division, except the district of Man- 
bhum (Not., February 9th, 1903.) The present law there is Act VI, B.C., 
of 1908. 

“ Under sec. 3 (17) of the Tenancy Act, officers cannot be vested with 
the general powers of a Revenue Officer, but with certain functions only 
as specified in certain provisions of the Act/’{1) 

Notifications under this sub-section.— By a notification, dated 
the nth February, 1890, published in the Calcutta Gazette of the r2th 
Ide/Uy Part I, p. 121, all Deputy Collectors in the Lower Provinces of 
Bengal have been authorized to discharge the functions of Revenue 
Officers under Chap. X and have been vested with the powers of a Settle- 
ment Officer under rule r, Chap. VI of the rules framed by Government 
under this Act. By notification No. 1628 L. R., dated the 17th March, 
1905, all Deputy Commissioners and all Deputy Collectors now serving, 
or who may hereafter servey in the districts of Hazaribagh, Ranchi, Singh- 
bhum and Palamau, arc authorized to discharge all the functions of a 
Revenue Officer under Chapter 11 of the Chota Nagpur Commuta- 
tion Act, IV (B. C.) of 1897, as amended by Act V (B. C.) of 1903. 
The present law in the Chota Nagpur Division will be found in Act VI, 
B. C., of 1908. 

They are also vested with all the powers of a Revenue officer under 
Rule 3 of the Government Rules under section 13 of the Chota Nagpur 
Commutation Act, JV (li.C.) of 1897. 

( 1 ) Board’s Setllcuuent Manual, 1908 , Part I, Ch. 5 , rule 76 p. 22 , dated 
8th May, 1876. 
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(18) Registered ” means registered under any 
Act for the time beiug in force for the registration 
of documents. 

Documents executed by landlords or tenants will be found to come 
within one or other of the following closes : — (i) deeds of sale, mortgage 
or gift offthe interest of the landlord or tenant ; (2) leases ; (3) contracts 
of enhancement ; and (4) documents creating incumbrances on tenures 
and holdings. 

Registration of deeds of sale, mortgage or gift. —Deeds of 
sale or mortgage, of rights in or of tangible immoveable property of 
the value of Rs. loo and upwards, and deeds of gift of immoveable 
property of any value must be registered (sec. 17, Act XVI of 1908, secs. 
54, 59, and 123 of Act IV’ of 1882^. Formerly, the registration of deeds 
of sale or mortgage of such property of less than Rs. 100 in value was 
optional (sec. 18, Act III of 1877) ; but since the passing of Act IV of 
1882, sales of such property can only be made by registered instrument, 
or, in the case of immoveable property not coming within the provisions 
of sections 12 and iS of this Art (/. e. in the case of immoveable pro- 
perty other than permanent tenures and raiyati holdings at fixed rates), 
by delivery of the property ( Narnin Chandra Chakravartti v. Dataram 
Rai^ 8 Calc., 597 ; 10 C. K., 241 ; Makh m Lai Pal v. Banko Biltari 
Ghosh^ 19 Calc., 623), and registration of a deed of sale constitutes a 
sufficient delivery of the deed to pass the interest in land referred to 
therein {Ponnaya Goitndan v. Miittu Goundan^ 17 Mad., 146). A mort- 
gage of immoveable property of less than Rs. 100 in value, not coming 
within the provisions of sections of 12 and 18 of this Act, may be effected 
either by unregistered deed signed by the mortgagor and attested by 
two witnesses, or, except in the case of a simple mortgage, by delivery 
of the property (sec. 59, Act IV of 1882). Delivery of possession of 
property of less than Rs. 100 in value in pursuance of a contract of sale 
or mortgage, which does not come within tiie provisions of sections 12 
and 18 of this Act, gives (except in the case of a simple mortgage, in 
which there can be no transfer of possession) a good title and will not 
be affected by a subsequent registered deed in favour of another ; while 
delivery of possession of property of above that value will be of no avail 
as against a subsequent registered deed, notwithstanding the provisions 
of sec. 48 of the Registration Act, which prescribe that all duly registered 
non-testamentary documents relating to moveable or immoveable prop- 
erty “shall take effect against any oral agreement or declaration unless 
where the agreement or declaration has been accompanied or followed 
by delivery of possession.” Rut it has been held that where a person 
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purchases with actual notice of a pr*ior oral agreement to sell to another 
person, he will not be allowed to retain the property, and a suit for 
specific performance may be successfully maintained by such other 
person against him and the vendor (IVaman Ram C/uifidra v. I)/iondiba 
Krishnaji^ 4 Bom., 126 y Nemai Charan Dhabal v. Kokil Baf^^ 6 Calc., 
534 ; 7 C. L. R., 487 ; Chandra Nath Rat v. Bhairob Chandra Sarmn^ 
10 Calc., 250 ; Chandra Kant Rai v. Krishna Sunday Rat\ 10 Calc., 
710; Kannanw. Krishnan^ 13 Mad., 324,) The provisions of section 
48 of the Registration Act are still applicable in the case of sales and 
mortgages of property of less than r<s. too in value to which the terms 
of sections 12 and 18 of this Act will not apply, and of leases for terms 
not exceeding one year, or exempted by (Government from registration 
under sec. 17 of the Registration Act. 

The provisions of section 12 and 18 of this Act must be read as 
supplemental to those of the Registration and 'I'ransfer of Property Acts, 
and they make the registration of deeds of transfer by sale, gift or 
mortgage of permanent tenures and raiyati holdings at fixed rates com- 
pulsory ; so that oral agreements or declarations, or unregistered deeds 
relating to such transfers of such properties, can be of no avail, even 
if accompanied by p )s.scssion {t'iharmodas Has v. Nisiafini l)ast\ 14 
Calc., 446). Deeds of sale or of gift of ordinary raiyati holdings of any 
value must also be registered under sections 54 and 123 of the Transfer 
of Property Act. Deeds of mortgage of such holdings must be registered 
if the amount secured exceeds one hundred rupees {Nabira Rai v. 
Acham/fiit Rai, 3 All, 422). If the amount secured Is less than one 
hundred rupees, the deed, if there be one, must be signed by the mort- 
gagor and attested by at least two witnesses. 

Leases. — There .is no definition of “lease” in this Act. In sec. 2, 
Act III of 1877, the term “lease” is said to “include a counterp.art 
kabuliyat, an undertaking to cultivate or occupy and an agreement to 
lease.” In sec. 2, cl.M6, Act II of 1899, it is defined as meaning “ a 
lease of immoveable “property” and as including also “ (^0 a patta 
(/da kabuliyat 01 other undertaking in writing, not being a counterpart 
of a lease, to cultivate, occupy or pay or deliver rent for immoveable 
property, (r) any instrument by which tolls of any description are let, 
and (d) any writing on an application for a lease intended to signify 
that the application is granted.” In section 105 of the Transfer of 
Property Act (IV of 1882) a lease of immovea|)le property is said to be a 
“transfer of the right to enjoy such property, made for a certain time, 
express or implied, or in perpetuity, in consideration of a price paid or 
promised, or of money, a share of crops, service or any other thing of 
value, to be rendered periodically or on specified Decisions to the trans^ 
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feror by the transferee who accepts *the transfer on such terms.” It is, 
therefore, not a mere contract but a conveyance and affects a transfer of 
property {^Raghunathdas Gopaldas v. M^rarji /u(ka, i6 Bom., 568). Mr. 
Field in his Digest, p. 3, suggests the following definition “ Lease 
means a contract creating or continuing the relation of landlord and 
tenant and executed by the landlord in favour of the tenant.” “ Pattah,” 
he defines, “ as a written lease granted to a ryot.” A lease granted to 
a tenant need not in all cases be in writing. Parol leases are in most 
cases quite valid. In this Act the word “ lease ” is apparently used 
sometimes in the sense of a parol contract of letting. 

Cultivators’ Leases exempted from stamp duty.— Article 
35, Schedule I, of the Stamp Act exempts from duty (i) a “lease executed 
in the case of a cultivator and for the purposes of cultivation (including 
a lease of trees for the production of food or drink) without the payment 
or delivery of any fine or premium, when a definite term is expressed 
and such term does not exceed one year, or when the average annual 
rent reserved does not exceed one hundred rupees (see In re Bhavan 
Badhar^ 6 Bom., 691) ; and (2) the counterpart of any lease granted 
to a cultivator,*’ and art. 16 of the same schedule exempts from 
duty the surrender of a lease, when such lease is exempted from 
duty. The Allahabad High Court has said that by the term “cultivator” 
in this article only those persons are connoted >vho actually cultivate the 
soil themselves or who cultivate it by members of their household, or by 
their servants, or by hired labour, and with their own or hired stock. 
The class of husbandmen or actual agriculturists is meant ; not farmers, 
middlemen, or lessees, even though cultivation may be carried on to 
some extent by such persons in the area covered by their lease ” (5 All., 
360 ; Stamp Ref.). 

The Board of Revenue ruled in 1896 and again in 1902 (.See Board’s 
Circular Order No. 14 of 1-902) that a document executed by a raiyat 
surrendering a verbal lease, evidenced only by the entry of his name in 
the landlord’s register, must be stamped as « “ release ” under art. 55, 
Schedule I, and was not exempt from duty as a surrender of a lease under 
art. 61, Schedule I. This however has been cancelled by a recent circular 
of March 1909, and the present ruling is that : - a lease that is li.ible to 
stamp duty is a lease as defined by sec. 2, (16), of Act II of 1899 and is 
clearly a written lease. A verbal lease is exempt from duty and a 
written surrender of such a lease is also exempt from duly under this 
article. In the case of written leases falling within Article 35, exemption 
(a) and in the case of all verbal leases an instrument whereby a cultivator 
surrenders his tenant right is exempted under this article. Payment of 
consideration for the surrender does not make an instrument of surrender 
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liable to stamp duty, which would 'otherwise have been exempted under 
the provisions cited above : Board^s Letter No. 1402 B dated the r3th 
March 1909. See also Bhairab Chandra Das v. Kali Chandra Chakra- 
varlli (16 VV. R., 56) ; Safdar Ali Khan v. Lachman Das^ (2 All, 554) ; 
Gurdial v* Jaiihii Mal^ (7 All, 820). 

Registration of leases.— Section 17, cl. {d\ of Act XVI of 190S 
makes compulsory the registration of leases of immoveable property 
from year to year or for any term exceeding one year or reserving a 
yearly rent. The Local Government may, however, exempt from the 
operation of this clause leases executed in a district or part of a district, 
the terms granted by which do not exceed five years and the annual rents 
reserved by which do not exceed fifty rupees. Section 18, cl (c) of the 
Act makes optional the registration of leases of immoveable property 
for any term not exceeding one year and leases exempted under section 
17. These provisions are repeated in section 107 of the Transfer of 
Property Act, which prescribes that “ a lease of immoveable property 
from year to year, or for any term exceeding one year, or reserving a 
yearly rent, can be made only by registered instrument”; while “all other 
leases of immoveable property may be made either by an instrument or 
by oral agreement.” Section 106 of the same Act further provides that 
“ in the absence of a contract or a local law or usage to the contrary, a 
lease of immoveable property for agricultural or manufacturing purposes 
shall be deemed to be a lease from year to year, terminable on the part 
of either lessor or lessee, by six months’ notice expiring with the end of 
a year of the tenancy.” B it by section 117 of the Act the provisions of 
Chap. V’’, in which both sections io5 and 107 occur, do not apply to 
leases for agricultural purposes, unless extended to them by the Local 
Government, which has not yet been done ; so the above cited provisions 
of the Transfer of I’roperty Act have as yet no practical importance, so 
far at least as agricultural leases arc concerned. 

Leases held to require registratioa. — When the term of a 
pattah is expressed by the words san basan^ a year- by-year tenancy is 
meant, that is, a tenancy which is certain for the period of one year and 
will continue beyond that period until it is properly put an end to by 
either party, and such a p.ittah must be registered {Ram Kumar Mandal 
V. Brajahari Mirdha^ 2 15. L R., A. C., 75 ; 10 W. R., 410). A lease for 
more than a year is none the less a lease, because a condition is attached 
to the consideration and because its term may be lessened on the payment 
of a sum of money by the lessor : it must, therefore, be registered and 
cannot be used in evidence, if not registered {Baksh All v. Nabotara^ 
13 W. R , 468). The same rule applies in the case of a kabuliat for one 
year, but containing a provision extending its term to more than one 
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year {Kisio Kali v. Agemomi Bewa^ f5 W. R., 170). A lease for one 
year but which is to remain in force till another pattah is granted, must 
be registered (Venkatachellam Chetti v. Audian^ 3 Mad., 358). A 
daul darkhast^ or proposal for a lease of seven years, on which the 
word “ granted ” has been written by the landlord as a sign of his 
acceptance of the proposal, requires registration {Safdar Reza v. Amzad 
^ 1 //, 7 Calc., 703 ; 10 C. L. R., 121). But see Dwarka Nath Saha v. 
Ledu Sikdar, (33 Calc., 502). A zar-i-pesh<ii lease granted for one year, 
but with a stipulation that unless the loan were repaid within that time, 
it should continue in force, is a lease of which the registration is com- 
pulsory {Bhobani Mahto v. Shibnath Para^ 13 Calc., 113). An agreement 
for a lease for four years needs registration, if the parties intend to 
create a present demise, liiough the agreement may contemplate the 
subsequent execution of a formal document {Parnianafidas Jhandas v. 
Dharsey Virji, 10 Ijom., loi). A lease of immoveable properly for the 
life of the lessee is a lease for a term exceeding one year and therefore 
requires registration (Pars/wtam Vishnu v. Nana Praya^^^ 18 Bom., 109). 

Leases held not to require registration.— A lease for one year 
certain containing an expression on the tenant’s part to hold the land 
longer at the same rent, if the landlord should desire it, is a lease for a 
term not exceeding one year and does not re(|uire to be registered (W/// 
Biid^avda v. Narhari Annaji, 3 Bom, 2:. See also Jayjivan Das 
Juvherdas v. Narayan 8 Bom., 493 ; Jai^dcsh Chandra Bisivas v. 
Abiditllah il/andal, 14 \V. K , 68 ; Sant ho Prasad Das v. Parasu 
Pradhan^ 26 W.R., 98 ; Khayati v. Uasain Rakhsh^ 8 All., 198 ; and 
Boyd V. Krie^'-, 17 Calc., 548). Where a lease contained provisions for 
an “annual rent” and for payment “of rent in advance each year,” but 
also contained a clause whereby the tenancy was absolutely determinable 
at any moment at the option of the lessor, it was held that such a deed 
was not compulsorily registrable {Ratnasabhapathi v. Venkatachalam 
14 Mad., 271). Mere preliminaries to a lease, such as a daul darkhast 
or proposal for a lease, unaccepted by the landlord, do not require 
registration {Chuni Mandar v. Chandi Lai Das, 14 \\\ R., 178 ,• Mehcru- 
nissa v. Abdul Chani, 17 W. K., ^o()\Lachinessar Sin i'll v. Dukho^ 
7 Calc, 708 ; 10 C. L. K., 127 ; Lai J ha v. Ne^u, 7 Calc., 717). Such 
preliminaries to -a lease as a daul^ or an ainaldari^ also need not be 
registered {Golak Kisho? Acharji v. Nand Mohan De, 12 W. K., 394). 
An bestowed merely to give possession pending the execu- 

tion of a formal instrument does not require to be registered {Bnnufuf i 
Lai Sangam f.aU 7 W. K., 280). Neither does an ainalnama not 
creating an interest beyond a year {R<tdhika Prasad Chandra v. Rani 
Sunday Rai^ \ B. L. K., A. C., 7 ; Abdul Vidona Jones v. J/arone Esmilc^ 
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7 B. L R., App., 2i). An agreemelit for a lease does not require regis- 
tration {Bhairab Nath Khettri v. Kishori Mohan Shaha^ 3 B. L. R., App., 
i). Where by an ekrarnama tenants conjointly promised that they 
would sign, and have registered, kabuliyats for rents at rates mentioned, 
it was held that the document did not come under cl. (h) of sec. 17 of 
the Registration Act, III of 1877, but come under cl. (h) as a document 
merely creating a right to obtain another document, which would, when 
executed, create or declare an interest (Pratap Chandra Ghosh v. 
Mohendra Nath Parkhait, 17 Calc., 291 ; L. R., 16 I. A., 233). A daiil 
fihristy containing a list of the holdings and rates of rent of the raiyats 
with their signatures and specifying seven years as the period for w’hich 
these holdings were to continue need not be registered {Kartik Nath 
Pandey v. Khakan Sina^h^ i C. L. R., 328 ; Ganga Prasad v. Gagan 
Singhy 3 Calc., 322 ; Narain Kumari v. Rain Krishna DaSy 5 Calc., 

864) . A document which is not really a lease but an usufructuary 
mortgage, the consideration of which is less than Rs. too, is not inadmis- 
sible for want of registration {I slum Chandra v. Siijan Bibiy 7. B. L. K., 
14 ; Ram Dulari Kocr v. Thakur AW, 4 Calc., 61). A document provid- 
ing for the payment of a portion of a salami on the day when possession 
was to be given and for the payment of the remainder by instalments is 
not a lease or an agreement to lease, and is admissible in evidence 
without registration {Kedar Nath Milra v. Surendro Deb Raiy 9 Calc., 

865) . An agreement varying the terms of a lease need no^ be reduced 
to writing or registered {Satyesh Chandra Sarkai v. Dhanpal Singhy 
24 Calc., 20). Leases creating mere tenancics-at-will do not require 
registration {Khnda Buksh v. Shccdiiiy 8 All., 405 ; Jivraj Gcpal v. 
Atinaram Dayaraniy 14 Bom., 3F9l. A document given by the owner of 
land to his tenant varying the terms of tenancy with reference to the 
amount of rent to be paid is not an instrument relating to an interest in 
immoveable property and does not require registration {i)bai Goundan v. 
RamaHnga Ayyar, 22 Mad., 217). 

Registration of uncier-raiyfl'ts’ leases. - Besides being subject 
to the above mentioned provisions, under-raiyats’ leases must also be regis- 
tered, if the rents reserved in them e.xceed by 25 per cent, the rents pay- 
able by their raiyat landlords [sec. 48 (a)] ; and their raiyat landlords 
cannot recover rents exceeding their own by more than 50 per centt In 
case of non-registration, the raiyat landlords cannot recover from the 
under-raiyats rents exceeding by 25 p. c. the rents payable by them 
[sec. 48 (b)]. Further, an under-raiyai’s lease is only valid against the 
raiyat’s landlord if registered, [sec. 85 (1)] ; and no such lease shall be 
admitted to registration, if it purports to create a term e.xcceding nine 
years [sec. 85 (2)]. In the case of sub leases e.xccuted before the 
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commencement of the Tenancy Act,‘ they are only valid for nine years 
after the commencement of the Act [sec. 85 (3)]. 

Registration of contracts of enhancement. — Contracts for 
the enhancement of occupancy or non-occupancy raiyat^s rent must be 
registered [secs. 29 (z?) and 43)], subject, however, to proviso (1)1^ s* 
29, and to the proviso to s. 43, regarding three years’ continuous paynient. 
There is no such provision with regard to the enhancement of the rents 
of tenure-holders, raiyats holding at fixed rates, or under-raiyats, except 
that in the case of under-raiyats, when the rents payable by them 
exceed the rents payable by their raiyat landlords by more than 2 ^ per 
cent., the contract must be registered, and even then they cannot 
exceed their raiyat landlords’ rents by more than 50 per-cent 

Registration of documents creating incumbrances on 
tenures or holdings.— Section 161 enacts (i) that the term “ incum 
brance ” used with reference to a tenancy, means any lien, sub-tenancy, 
easement or other right or interest created by the tenant on his tenure 
or holding or in limitation of his own interest therein, and not being a 
“protected interest,” as defined in sec. 160; and (2) that the term 
“registered and notified incumbrance,” used with reference to a tenure 
or holding sold or liable to sale in execution of a decree for an arrear 
of rent due in respect thereof, means an incumbrance created by a 
registered instrument of which a copy has, not less than three monlhr, 
before the accrual of the arrear, been served on the landlord in the 
manner provided in the Act. In the case of the sale of a tenure or hold- 
ing at fixed rates, it is first put up to sale subject to registered and notified 
incumbrances (sec. 164), and it is only in the case of the sale proceeds 
being insufficient to liquidate the amount of the decree with cost*?, ih.tt 
the tenure or holding at fixed rates can be sold with power to annul 
all incumbrances (sec. 165). Occupancy holdings are ordinarily sold 
with power to annul all incumbrances (sec. 166); but the , Local 
Government has power to direct by notification in the official (iazette 
that occupancy holdings or any specified class of occupancy holdings 
in any local area, put up for sale in execution of decrees for rent due 
on them, shall be sold subject to registered and notified incumbraiues 
(sec. 168). So far the Local (;overnmenl has not issued any such 
notififcation. 

Bjfifdct of non-registration of documents required to be 
registered.— Section 49 of the Registraiioij Act enacts that no docu 
ment required by section 17 to be registered shall atfcct any immoveable 
property comprised therein, or be received as evidence of any iransaniou 
affecting such property unless it has been duly registered, and under 
sec. 91 of the Evidence Act secondary evidence of the contents of such 
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a document is inadmissible {Man Mohini Vast v. Bishen Mayi Dasi^ 7 
W. R., 112 ; Omar v. Abdul Ghafur^ 9 W. R , 425 ; Rahamatullah v. 

^ Sariatullah^ 10 W. R., F. B., 51 ; 1 B. L. R., F. B., 58 ; Ram Kumar Man- 
dat V. Brajahari Mirdaky 10 W. R., 410 ; 2 15 . L. R., A. C., 75 ; Kabulan 
V. Shamsher All ^ ii VV. R., 16 ; Kala Chand Mandat v. Gapal Chandra 
Bhaitacharji^ 12 W. R, 163 ; Dinonath Mukhurji v. Dcbnath Mallik^ 

5 B. L. R., App., I ; 13 VV. R., 307 ; I'utch Chand Sa/iu v. Lilambar 
Singh Das, 9 B. L. R., 433 ; 14 Moo. I. A., 129 ; 16 VV. R., P. C., 26 ; 
Crowdie v. Kular Chaudhri, 21 VV. R., 307 ; Shiba Sundan Debya v. 
Saudamini Debya, 25 VV. R., 78 ; Ram Chandra lialdar v. Gobinda 
Chandra Sen, r C. L. R., 542 ; Hurjivan Virji v. Jamsefji Nowroji, 9 
Bom., 63 ; Nangali v. Raman, 7 Mad., 226 ; Sambayya v. Gangayya, 13 
Mad., 308 ; Paras/tram v. Ganpat, 2 \ Bom., 533). 

A lease which is by law required to be registered cannot, if unregis- 
tered, be received in evidence, even of the tenant’s personal liability 
there under {Martin v. Shea Ram Pal, 4 .All., 232) But when the right 
of the landlord is admitted, and the rate of the rent is not disputed and 
the only question is as to payment, a suit for arrears of rent should not 
be dismissed for want of registration of the defendant’s kabuliat {Rc:;a 
Ali V. Bhikan Khan, 7 VV. R., 334 ; Dinonath Mukhurji v. Dcbnath 
Mallik, 14 VV. R., 429. If a contract of letting is for want of registra- 
tion ineffectual, the landlord is not debarred from giving other evidence 
of a tenancy and requiring the Court to adjudicate on his right to eject 
{Venkatui^iri zamindar v. Raahava, 9 Mad., 142). A tenant can prove 
his tenancy without proving his lease, if he has one, which is inadmis- 
sible for want of registration {Sunith iVarain Lai v. Catherine Sophia, 

1 C. W . N., 248 ; Sitanath Pal v. Kardk Gatui, 4 C. \V’. N., l.\ii ; 
h'azil v. Keramuddin, 6 C, VV. N., 916 ; see also Kcdarnath Joardar v. 
Sharafunnissa, 24 VV. K., 425). .\n unregistered document, if followed 

up by delivery of possession, may be used as evidence of that possession 
{Gopi Chand yj. Liak<tt I/ossein, 25 VV'. R., 211). In a suit fora breach 
of a covenant to rejjister co^itaiiied in an unregistered mortgage deed, 
the defendant cannot plead the non registration of the instrument for 
the purpose of protec ting himself. Such a deed is admissible in evi- 
dence for a collateral purpose without being legislered {Sham jVtvain 
Lai v. Khemajit Matoe, 4 B. L. R., F. B., 1 ; 12 VV'. R., F. B., 11 ; 
Manmothonath Dc v. Srinalh Ghosh, 20 W. K., 107 ; iVagappa v. Devu, 
14 Mad., 55 ; Ra/a 0/ l enkat<tgiri v. Nifriiyana Reddi, 17 Mad., 456; 
Magniratn v. Gurmukh Rat, 26 Calc., 334'. An unregistered document 
requiring registration as aflfecting an interest in land is admissible in 
evidence for any purpose for which registration is collateral iiLachmipat 
Singh Dugiryj. K hair at Ali, 4 B. L. R., F. B.. 18 ; 12 W. R., F. B., 
ir ; Shib Ptasad Dass v. Annapurna, 12 VV^ R., 435; 3 H. L. R., 
4 
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A. C., 451 ; Ulfaiunissa w, Hossain hChan^ 9 Calc., 520; 12 C. L. R., 
209 ; Khushalo v. Bihari Lvtl^ 3 All., 523 ; Subramaniam v. Perutnal 
Reddi^ 18 Mad., 454 ; Antaji v. Dattaji^ 19 Bom., 36 ; Vani v. Bani^ 20 • 
Bom., 553). But this is only when the transaction is divisible, as when 
upon a loan of money it is agreed (i) that the loan shall be secured by 
a bond containing a covenant for repayment of the sum advanced : 
and also (2) that certain designated property shall be hypothecated 
as collateral security for the repayment of the loan {Krishna Lull Ghosh 
V. Bonomali Rai^ 5 Calc., 61 1 ; 5 C. L. R., 43 ; Bengal Btmking Corpora 
ation v. Mackeriidi^ 10 Calc., 315 ; Sheo Dial v. Prag Dat Misr^ 3 All., 
229; Gaur Charan Sarma V, Jinnat Ali^ 11 C. L. R, 166; Lachman 
Singh V. Kesri 4 All., 3), and when the transaction is indivisible, the 
unregistered document is inadmissible in evidence {Matangini Dasi 
V. Ramnarain Sadkhan^ 4 Calc., 83 ; 2 C. L. R., 428 ; Raju Balu v. 
Krishnarav Ram Chandra^ 2 Boni., 273 ; Vcnkatrayudu v. Papi^ 8 Mad., 
182 ; Gurunath Shrinivas Desai v. Chenbasappa^ 18 Bom., 745). In 
two cases it has been held that when the plea as to the inadmissibility 
of evidence for want of registration has not been taken in the Court 
below, it cannot be allowed in second appeal {Girisk Chandra Rai 
Chaudhri v. Amina Khatun^ 3 B. L. R., App., 125 ; Currie v. Chatty^ 

II W. R., 520). But these two rulings are of date prior to the passing of 
sec. 49 of the Registration Act, and would not appear to be now good 
law. In another case it has been held that a Court is bound in regular 
appeal to entertain an objection that a document is invalid for want of 
registration, even though no objection may have been raised to its 
admissibility in the Court below {Basaxoa v. Kalkapa^ 2 Bom., 489). 

Conflict between registered and unregistered deeds - 
Section 50 of the Registration Act provides that documents of certain 
specified kinds, if registered, shall take effect as regards the immoveable 
property to which they relate against every unregistered document relating 
to the same property, and not being a decree or order, whether such 
unregistered document be of the same nature as the registered document 
or not. The provisions of this section are of much less importance than 
they were before the passing of the Transfer of Property Act, sec. 54 of 
which Act “ virtually abolishes optional registration ” (per Garth, C. J., 
in Narain Chakravarti v. Dataram Rai^ 8 Calc., 597 ; 10 C. L. R., 241). 
The only deeds affecting the interests of landlords or tenants in regard 
to which there can now be a conflict between registered and unregistered 
deeds are leases of immoveable property for a term not exceeding one 
year, leases specially exempted by Government under sec. 17 of the 
Registration Act, and mortgages of immoveable property of less than 
Rs. 100 in value. Registered deeds of these classes must prevail over 
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unregistered deeds, whether accompanied by possession or not, except 
when the lessee or mortgagee under the subsequent deed has taken 
. with notice of the prior deed, in which case the prior deed will prevail 
{Abul Hussain v. Raghu Nath Sahu^ 13 Calc., 70. See also Fazladin 
Khan v. Fakir Mahamed Khan^ 5 Calc., 336 ; 4 C. L. R., 257 ; Narain 
Chakravarty v. Dataram Rai, 8 Calc., 597 ; 10 C. L. R., 241 ; Bimaraz 
V. Papaya^ 3 Mad., 46 ; Kondayyaw. Guruvappa^ 5 Mad., 139 ; Muthanna 
V. Alibeg^ 6 Mad., 174; Kadar v. 9 Mad., 119; Krishnamma 

V. Suranna^ 16 Mad., 148 ; Shivram V. Genu^ 6 Bom., 515 ; Hathising 
Sobhai v. Kuvarji Javher^ 10 Bom., 105 ; Trikam Madhav Shet v. 
Harjivan Shet^ 18 Bom., 332 ; Dcwan Sin^h v. Jadho Singh^ 19 All., 
145). In one case, following Wyatt v. Barwell^ (19 Ves., 432), it has 
been said that it is only when notice of a prior conveyance of which 
registration is not compulsory is so clearly proved as to make it fraudu- 
lent in the purchaser to take and register a conveyance in prejudice to 
to the known title of another that the registered deed will be suffered to 
be affected {Bhalu Rai w. fakhu Rai^ ii Calc., 667. See also Narasini- 
uht V. Somanna^ 8 Mad., 167). In another case it has been ruled that 
although the mere fact of possession having been taken by a purchaser 
under an unregistered conveyance is insufficient of itself to establish a 
good title to a property as against a subsequent registered purchaser, 
and is not conclusive evidence of notice as against him, yet in the 
majority of cases such possession is very cogent evidence of notice 
{Nani Bibi v. Hafiz ulla^ 10 Calc., 1073. See also Dino Nath Ghosh 
V. Aulakmani Debi^ 7 Calc,, 753 ; 10 C. L. R., 129 ; Lakshmaii Das v. 
Dasrat, 6 Bom., 168 ; Dandaya v. Ckembasapa, 9 Bom., 427 ; Mores/t- 
war Balkrishna v. Dattu, 12 Bom., 569 ; Ram Auterv. Dhanauri^ 8 All., 

540). 

A Registered lease will not however prevail against a lease effected 
by delivery of possession and payment of premium and rent. {Ismail^ 
V. AH Mahomed^ 13 C. W. N., civ.) 
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CHAPTER II. 


Classes of Tenants. 


Classes of ten- 
ants. 


4 . There shall be, for the purposes of this 
Act, the following classes of tenants, 
(namely ) : — 

(1) tenure-holders, including under- tenure-holders, 

(2) raiyats, and 

(3) under-raiyats, that is to say, tenants holding, 
whether immediately or mediately, under raiyats : 
and the following classes of raiyats, (namely) : — 


(а) raiyats holding at fixed rates, which expres- 

sion means raiyats holding either at a rent 
fixed in perpetuity or at a rate of rent fixed 
in perpetuity, 

(б) occupancy-raiyats, that is to say, raiyats 

having a right of occupancy in the land 
held by them, and 

(c) non-occupancy-raiyats, that is to say, raiyats 
not having such a-right of occupancy. 

Extended to Orissa (Not, Sept, loth, 1891). 

In addition to the classes of raiyats mentit^ned in sub-section (3), there 
s also another class viz , settled raiyats, i.e., raiyats who have for a 
period of twelve years held as raiyats lands situate in any village (vide 
• sec. 20 and note thereto). 


6 . (l) “Temjre -holder” means primarily a person 
who has acquired from a proprietor or 

Meaning of , , • 

“tenure-holder” irom anotiier tenure-holder a rio*ht to 

and “raiyat.” i 1 i 1 i n . , • ® 

hold land for the purpose of collecting 
rents or bringing it under cultivation by establishing 



Sec. 5.3 


CLASSES OP TENANTS. 


.53 


tenants on it, and includes also the successors in in- 
terest of persons who have acquired such a right. 

(2) “ Raiyat ” means primarily a person who has 
acquired a rigjifc to hold land for the purpose of cultir 
vating it by himself, or by members of his famil}’, or 
by hired servants, or with the aid of partners, and 
includes also the successors in interest of persons who 
have acquired such a right. 

- Explanation . — Where a tenant of land has the 
right to bring it under cultivation, he .shall be deemed 
to have acquired a right to hold it for the purpose of 
cultivation, notwithstanding that he uses it for the 
purpose of gathering the produce of it or of grazing 
cattle on it. 

(3) A person shall not be deemed to be a raiyat 
unless he holds land either immediately under a pro- 
prietor or immediately under a tenure -holder. 

(4) In determining whether a tenant is a tenure- 
holder or a raijuit, the Court shall have regard to — 

(a) local custom ; and 

{])) the purpose for which the right of tenancy 
was originally acquired. 

(5) Where the area held by a tenant exceeds one 
hundred standard bighas, the tenant shall be presum- 
ed to be a tenure-hplder until the contrary is shewn. ^ 

Extended to Orissa (Not., September loth, 1891.) Sub-section (i) was 
extended to the Chota Nagpur division, except the district of Manbhum 
(Not., Feb. 9th, 1903) ; but the present law there is Act VI, B. C., 1908. 

Meaning of “tenure-holder *’ and “raiyat.”— The Select Com- 
mittee in their report on the Bengal Tenancy Bill, 1883, explained that 
in this section they had “endeavoured to describe, rather than to define, 
each class,” as in their opinion “ any attempt to frame a rigid definition 
of either class would tend to create rather than to remove difficulties.” 
(Selections from papers relating to the Bengal Tenancy Act, 1885, p. 
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231). The description given is, however, in accord with the rulings of 
the High Court on the subject under the former rent law. See Dhanpat 
Singh V. Guman Singh, W. R., Sp. No., 1864, Act X, 6r ; Gopi Mohan 
Rai V. Shib Chandra Sen, 1 W. R., 68 ; Ram Mangal Ghosh v. Lakhi 
Narain Saha, i W. R., 71 ; Karu Lai Thakur v. Lachmipat Dugar, 7 
W. R., [5 ; Uma Charan Datia v. Uma Tara Debt, 8 W. R., 181 ; Kah 
Charan Singh v. Amiruddin, 9 W. R., 579 ; and Diirga Prasanno Ghosh 
yj.'Kali Das Datia, 9 C. L. R., 449. In the last mentioned case it was 
pointed out by Field J., that “ the only test of a raiyati interest which 
can be applied in the present state of the law is to see in what condition 
the land was when the tenancy was created. If raiyats were already in 
possession of the land, and the interest created was a right, not to the 
actual physical possession of the land, but to collect the rents from those 
raiyats, that is not a raiyati interest. If, on the other hand, the land was 
jungle or uncultivated or unoccupied, and the tenant was let into physical 
possession of the land, that would be a raiyati interest ; and the nature 
of this interest so created would not, according to a number of decisions 
of this Court, be altered by the subsequent fact of the tenant sub-letting 
to under-tenants.” 

The mere fact that a person has acquired from a proprietor or from 
another tenure-holder a right to hold land for the purpose of collecting 
rent is not sufficient to prove that he is a tenure-holder within the 
meaning of the Bengal Tenancy Act. It must be proved that the land 
was let for agricultural or horticultural purposes {Umrao v, Mahomed 
Rajobi, 27 Calc., 205 ; 4 C. W. N., 76). The description of a property 
as a “jote'^ does not necessarily show that it is not a tenure, and that it 
is simply a cultivating ‘'Jote” or holding [Nawab AH v. Hemanto Kumari^ 
8 C. W. N., 1 17). A tenancy which was originally created for the pur- 
pose of cultivation and not collection of rent was held partly nij-jote and 
partly let out to tenants ; held, that this did not change the original 
character of the grant which was raiyati, even in respect of the portion 
let out (Baidya Nath Mandal v. Sudharadt Misri, 8 C. W. N., 751.) A 
tfnant holding land and paying as rent therefor a sum of money exceed- 
ing one hundred rupees per annum is, for the purposes of assessment 
under the Cess Act, a tenure-holder and not a cultivating-raiyat {Caspersz 
V. Kumar Singh, 5 C. W. N., 535). A zar-i-peshgi lease is not a mere 
contract for the cultivation of the land at a rent, but is a security to the 
tenant for his money advanced {Bengal Indigo Co» v. Raghubar Das, 
24 Calc., 272 ; L. R., 23 1 . A , 158 ; i C. W. N., 83). It is only in cases 
of mere contracts for the cultivation of land let that the deed, which 
might be called a zar-Ipeshgi, would create a raiyati interest {Ram 

Jihelc^vfan l^ai v, Sumbhu Raiy 2 C. W. N,, 758), But a raiyat by taking 
#• 
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a zar-Upeshgi lease of land of whicft he was previously or was then put 
in possession as a raiyat, does not lose his raiyati status or divest himself 
of his right to acquire an occupancy right in land (Ramdhari Singh v. 
Mackenzie^ lo C. VV. N., 351). A person may have originally acquired 
a large tract of land ostensibly with the object of cultivating it himself, 
or by his servants or members of his family, but may convert himself, 
so far, as third persons are concerned, into a rent receiver, and give 
those persons the right of remaining on the land as occupancy raiyats 
(Mokesk Jha v. Manbharan Mia^ 5 C. L. J., 522). The definition of a 
tenure-holder and a raiyat in this section is not exhaustive, ibid\ it was 
held by Rampini, C. J., in the case of The Secretary of State v. Karuna 
Ka?tt Chowdhuri^ 35 Calc., 82 : ii C. W. N., 1053, F. B., that the defi- 
nition of a tenure-holder is wide enough to include an ijardar of the 
profits of a mela. There is nothing in the policy of the law to prevent 
the creation of an intermediate tenure between a Putnidar and a Dar~ 
putnidar {Madhusudan Saha Chowdhuri v. Debendra Nath Sarkar 
7 C. L. J., 230.) 

Farmers of Government estates when tenure-holders 
“ The farmer of an estate, which is the property of Government is a 
tenure-holder under the Bengal Tenancy Act, the payment which he 
makes being rent, as defined in section 3 (5), and not revenue. His 
lease cannot therefore be cancelled. It can only be determined by his 
ejectment decreed in a regular suit, and a condition in his lease per- 
mitting cancelment without a suit could not be enforced [sections 66, 
89, and 178(1) (c)]. The farmer of an estate belonging to a recustint 
proprietor, on the other hand, takes the place of the proprietor in enter- 
ing into an engagement with the Government, and thus pays land 
revenue instead of rent. He is not therefore a tenure-holder and his 
lease may be put an end to by cancelment on default, if it contains a 
stipulation to that effect (Bd. of Revenue’s C. O., No. 9 of Sept., i893).(i) 

Subrsection (4), clause (b). Purpose for which tenancy was 
acquired.— The definition .of “raiyat” given in this section is not 
exhaustive, and there is nothing in it to exclude a person w»ho has taken 
land for horticultural purposes {//art Ram v. Narsingh Lal^ 21 Calc., 
129). A raiyat does not become a middleman simply because, instead 
of cultivating the land, he erects shops on it and takes profits from the 
shop-keepers {Khajurunnissa w, Ahmed Rezah^ ii W. R., 88). Where 
land has with the consent of the landlord ceased to be agricultural and 
the tenant has since built a homestead or used part 6f it for tanks or 
gardens, the nature of the tenure tenancy) is not thereby changed 

( 1 ) Hoe also Board of Revenue’s Hettloment Mfi^nual, of 1908 , Part III, 
Chap. IX, pp. 762 . 763 and pp. 199 - 200 , 
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{Prasanno Kumar Chaturji v. Jagarrtath Basakh^ lo C. L. R., 25). But 
see Mohesh Jha v. Manbharan Afza, 5 C. L. J., 522. But the lessees of 
land leased for building proposes and for the establishment of a coal 
depot are neither tenure-holders, raiyats, nor under-raiyats, and lands 
demised for such purposes do not come within the purview of this Act 
{Ranic^unj Coal Association \\ Jadunafh Ghosh^ 19 Calc., 489). 

Rights as a raiyat can be acquired under a trespasser.— 
Rights as a raiyat can be acquired, though the raiyat has been let into 
the land by a person who is found to have no title, and, therefore, to be 
a trespasser. It is immaterial whether the raiyat was let into the land 
before or after the passing of this Act {Mohima Chandra Saha v. 
Hazari Paramanik^ 17 Calc., 45; Binad Lai Prakashi Kahi Para- 
znanik, 20 Calc., 708). But the tenant must h.ave entered on the land 
under the dc facto proprietor, who is not the real owner, in good faith 
(Piari Afohan Afandal V. Padhika Afohan Hazra^ 8 C. W. N., 315); 
Upendra Chandra Bhattacharya v. Pz^atap Chandra Pradhan^ 8 C. \V. 
N., 320). See note to sec. 3 (3), p. 25. 

Sub-section ( 5 ). Area of tenancy. — The owners of an indigo 
factory who hfive held land considerably in excess of the limit prescribed 
in sub-section (5) of this section, under successive leases for more than 
twelve years, are not raiyats, either “ occupancy ” or “ non-occupancy,” 
within the meaning of the Act {Bengal Indigo Company v. Raghuhar 
Das^ 24 Calc., 272 ; L. R., 23 I. A., 158 : i C. W. N., 83). The presump- 
tion arising under sub-section (5) is a rebuttable one and may be rebutted 
by the terms of the document creating the lease {Surendra Nath Sen v. 
Baroda Kanto Sircar, 10 C. W. N., clxiv). But it is not sufficiently 
rebutted by the fact that the kabulyat executed by the tenant is on 
a printed form intended for cultivators, or that in a receipt for rent given 
by the landlord to the tenant, the latter is described as a raiyat iGokt/l 
Afandar v. Padnianand Sin^h, 29 Calc., 707 ; 6 C. W. N., 825). 

The presumption arising under this section is a rebuttable one 
(//. />’. Dal('leish v. Damodar Narain, 8 C. I*. J., 533'. 



TRNC7RE-H0LT>ERS. ^ 

CHAPTER III. 

Tenure-holders. 

Enhancement of rent. 

6. Where a tenure has been held 
from the time of the Permanent Settle- 
ment, its rent shall not be liable to en- 
hancement except on proof — 

(a) that the landlord under whom it is held is en- 
titled to enhance the rent thereof either by 
local custom or by the conditions under 
which the tenure is held, or 

(i) that the tenure-holder, by receiving reductions 
of his rent, otherwise than on account of a 
diminution of the area of the tenure, has 
.subjected himself to the payment of the 
increase demanded, and that the lands are 
capable of affording it. 

Tenure-holders’ rents may also be increased on the ground 
of increase in area — This section is founded on the provisions of 
cl I, sec. 51 of Reg. VIII of 1793, which is repealed by this Act (see 
Sch. I). It must be read along with sec. 52 of this Act, which lays down 
that every tenant shall be liable to pay additional rent for all land proved 
by measurement to be in excess of the area for which rent has previous- 
ly been paid by him, and shall be entitled to a reduction of rent in 
respect of any deficiency proved by measurement to exist in the area of 
his tenure or holding as compared with the area for which rent has been 
previously paid by him ; so that the tenure-holders to whom this section 
applies, tenure-holders holding from the time of the Permanent 
Settlement, but not at a fixed rent, or fixed rate of rent, are liable to have 
their rents increased on the ground of an increase of area, as well as on 


Sec. 6.] 


KnhanccmGnt 
of rent. Tenure 
held since Per- 
miinent Settle- 
ment liable to 
enhan cement 
only in certain 
car'es. 



58 


BENGAL TENANCY ACT. 


[Chap. III. 


the grounds mentioned in this section. Tenure-holders and raiyats 
holding at fixed rents or fixed rates of rent from the time of the F^erma- 
nent Settlement are liable to have their rents increased only on the ground 
of an alteration in the area of their tenures or holdings (section 50). 

No notices of enhancement required.— The section does not 
require the issue of notices of enhancement, as the former law did. 
This is the result oi the recommendation of the Rent Commission, who 
said ; “ It will be important to mention that we have dispensed with the 
notice of enhancement which is required by the present law and which 
was also required by the old Regulations in force before 1859. Such a 
large percentage of enhancement cases have failed, because it was not 
found that the notice had beed served, or because the notice was defective 
in form, that it has appeared to be highly expedient to do away with a 
detail, the practical result of which has been to delay and impede a 
decision of the real question at issue between the parties. We have 
accordingly made the institution of the enhancement suit to be notice to 
the tenant.” (Rent Commission Report, vol. I, p. 34, para 63). 

Clause (b). Reductions of rent entitling landlord to 
enhance.— The third ground of enhancement mentioned in section 51 
of Reg. VIII of 1793 'vas that the by receiving abatements 

of his jama^ had. subjected himself to the payment of the increase 
demanded. It was held th«at a plaintiff was not entitled to enhancement 
under this clause, merely because the rent had become less by degrees 
{Nabo Krishna Ma^umdar v. Tara Afani, 12 W. R., 320), and that it was 
necessary for the zamindar expressly to state when and for what reason 
the talukdar had received an abatement of his jaina^ and had thereby 
subjected himself to the payment of the increase demanded {Nabo 
Krishna Basu v. Mazamuddin Ahviad^ 19 W. R., 338). 

Proof of existence of tenure at the time of the Permanent 
Settlement.-rln a suit for arrears of rent at an enhanced rate, even if 
the defendants can show that they sly e dep^dent ialuMarSj sec. of 
Reg. VIII of 1793 will not apply to them, unless they can distinctly prove 
that their tenure existed and was capable of being registered at the date 
of the decennial settlement (Eshan Chandra Danutji v. Harish Chandra 
Saha, 24 W. R., 146). But it is not neccessary to show that it was 
“registered’* at the time of the decennial settlement: it is sufficient to 
show that the tenure existed and was capable of being registered at that 
time ( Bama Sundari Dasi v. Radhika Chaudhrain, 13 W. R., P. C., 1 1 ; 
4 B. L. R., P. C., 8 ; 13 Moo. I. A., 248 ; Nil Mani Singh v. Ram 
Chakravartti, 21 W. R., 439). The fact of the mention of a tenure in 
a jamabandi paper prepared seven years before the decennial 
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settlement is presumtive eviderfce of its existence twelve years before 
the decennial settlement {Romesh Chandra Datta v. Madhii Sudan 
Chakravartii^ 5 W. R , 252). It is not necessary that direct evidence 
should be given to prove the existence of a tenure before the permanent 
settlement ; a presumption in favour of its existence arises from the 
proof of the existence of a tenure for a very long time, say from 1824 
(Ananda Chandra v. Kunja Dehari Pal 8 C. L. J., 17 1). On the other 
hand, the fact that a taluk is not mentioned in the decennial or quinquen- 
nial settlement as such, and that the lands are included in the decennial 
settlement as part of the samindari does not afford any strong evidence 
against the existence of the taluk^ for, being only a shikmi talul\ paying 
rent to the zaniindar^ the talukdars were not required to mention if, nor 
was it necessary for the zamindar to do so ( Wise v. Bhitbanninyi Debt, 
10 Moo I. A , 174 ; 3 W. R., P. C., 5). 

A decree of the Sudder Dewani Adalat in 1805 declared that a taluk 
was fit to be separated from the zamindari^ of which it had orginally 
been part, according to the provisions of section 5, Regulation VIII of 
1793. The decree directed that until separation rent should be paid by the 
talukdar to the zamindar according to the jama already assessed upon 
the taluk\ and that this revenue to be, on the separation being effected, 
deducted from that assessed upon the zamindari. Proceedings with a 
view to separation then continued, but litigation and delays ensued with 
the result that no seperation had been effected when suits were instituted 
in 1S82 and 1885, in which the holders of shares into which the zamindari 
had been partitioned claimed to enhance the rent of the taluk. It was 
held that the decree of 1805, acted upon for many years, was conclusive 
that the taluk was not dependent on the zamindari^ but was an independ- 
ent one wMthin section 5, Regulation VIII of 1793 that, therefore, 
the zamindars had no right of enhancement {Hemanta Kumari Dehi v. 
Jacradendra Nath Raiy 22 Calc., 214 ; L. R., 21 I. A., 131). 

Burden of proof. — A dependent talukdar has to establish his 
title by the strictest proof against one coming in by purchase at a sale for 
arrears of revenue {Copal Lai Thakur v. Tilak Chandra Raiy 3 W. R., 
P. C., I ; 10 Moo. I. A., 183). Proof of existence of the tenure from the 
time of the decennial .settlement is sufficient to bar a suit for enhance- 
ment, when the plaintiff is not an auction-purchaser : when the plaintift 
is an auction-purchaser, he must show when he purchased, before he can 
insist upon direct proof of the existence of the tenure twelve years before 
the 'decennial settlement {Romesh Chandra Datta v. Madku Sudan 
Chakravartti^ 5 W. R., 252). In a suit for enhanced rent of a taluk^ the 
existence of which as an ancient taluk is undoubted^ and in which the 
only question is whether the rent is fixed or variable, the onus is first on 
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the defendant to prove that he has hetd at an uniform rent for 20 years, 
and (if the defendant prove so much), then, on the plaintiff to prove that 
the rent has varied since the Permanent Settlement {Rashmoni Debya v. 
Haranath Rai^ i. W. R., 280). When a tenure-holder has proved that 
his tenure is a dependent taluk within the .meaning of the 51st section 
of Reg. VIII of 1793, the burden is cast upon the plaintiff 
to show that the rent is variable {Rama Sundari Dast v. Radhika 
Chaudhrain, 13 Moo. I. A., 248 ; 4 B. L. R., P. C., 8 ; 13 W. R., P. C., 
ii). In a suit for enhancement of rent in respect of land which the 
defendant claims to hold as a dependent taluk^ the onus is upon the 
samtndarXo show that the land was included in the zammdari at the 
time of the Permanent Seitlemtni {A ksaniMik v. Bassarat AH Chaudhid 
10 Calc., 920). A defendant having admitted that he is a tenant, the 
onus is upon him to show that his tenancy is such as he sets up, namely, 
a permanent tenancy at a rate which cannot be enhanced (K/iet/ra 
Krishna Mitra v. Dinendra Narain Rai^ 3 C. W. N., 202). 

Tenures not held from the time of the Permanent Settle- 
ment. — The Act is silent as to the grounds on which the rent of tenures 
not held from the time of the Permanent Settlement and not held at a 
fixed rent or rate of rent can be enhanced. There would seem to be no 
legal restrictions on the enhancement of the rent of such tenures, except 
such as are imposed by the terms and conditions of the deeds under 
which the tenures are held. (See Rama SundaH Dasi v. Radhika 
Chaudhrain^ i W. R., 339 / Kalidha?i Banurji v. Romesh Chandra Datta^ 
3 W. R., 172/ Bharat Chandra Aich v. Gotir Maiii Dasi ii W. R., 31 ; 
Kasimuddee Khoftdkhar v. Nadi AH Tarafdar^ ii W. R., 164; Satyanand 
Ghosal V. Haro Kishor Datta^ 15 W. R., 474)* 

A fractional co-sharer cannot enhance.— This section is 
^subject to the provisions of sec. 188 of this Act, which provide that joint 
landlords in doing anything which the landlord is under the Act required 
or authorized to do, must act collectively or by ^ common agent. Com- 
pare Syama Charan Mandal v. Saim Mollahy (i C. W. N., 415). 

7. (1) Where the rent of a tenure-holder is liable 

to enhancement, it may, subject to anv 

Limits of en- 1 . 

iiancement of contract between the parties, be enhanc- 
lent of temireR. customary rate 

payble by persons holding similar tenures in the 
vicinity. 
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(2) Where no such cdstoinary rate exists, it may, 
subject as aforesaid, be enhanced up to such limit as 
the Court thinks fair and equitable. 

(3) In determining what is fair and equitable, the 
Court shall not leave to the tenure-holder as profit 
less than ten per centum of the balance which re- 
mains after deducting from the gross rents payable 
to him the expenses of collecting them, and shall 
have regard to — 

(а) the circumstances under which the tenure 

was created, for instance, whether the land 
comprised in the tenure, or a great portion 
of it, was first brought under cultivation 
by the agency or at the expense of the 
tenure-holder or his predecessors in inter- 
est, whether any fine or premium was paid 
oil the creation of the tenure, and whether 
the tenure was originally created at a spe- 
cially low rent for the purpose of reclama- 
tion ; and 

(б) the improvements, if any, made by the 

tenure-holder or his predecessors in interest. 

(4) If the tenure-holder himself occupies any 
portion of the land included in the area of his tenure, 
or has made a grant of any portion of the land either 
rent-free or at a beneficial rent, a fair and equitable 
rent shall be calculated for that portion and included 
in the crross rents aforesaid. 

Extended to Orissa (Not., Oct. 17th, 1896). 

Onus of proof. — In a suit for enhancement of rent of a tenure 
under sec. 7, it is for the plaintiff to start his case by proving that the 
existing rate was below the customary rate payable by persons holding 
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similar tenures in the vicinity, or that if was not fair and equitable, before 
the onus can be shifted to the defendant, to prove that the existing rent 
was fair and equitable (Hem Chandra Chaudhtiri v. Kali Prosanna 
Bhaduri^ 26 Calc., 832 ; 8 C. W. N., i ). 

Limits of enhancement of rent of tenures.— The expression 

“customary rate” is substituted in this section for that of “ pargana 
rate,” to be met with in the decisions under the Regulations, and which 
appears to be founded on the provisions of cl. 2., sec. 60 of Reg. VIII 
of 1793 and of sec. 5, Reg. XLIV of 1793. Rent Commission 

proposed that the tenure-holders’ profits should in no case exceed thirty 
per cent, but that the enhanced rent should not be more than double the 
previous rent. These proposals were not accepted by the Legislature, 
and under the provisions of this section a tenure-holder is now entitled to 
a profit of at least 10 p. c., after deducting the expenses of collection, but 
he may get as much more as the Court thinks fair and equitable. As 
pointed out by the Rent Commission, the rule that a profit of 10 p. c. 
should be left to the tenure-holder is founded on the provisions of section 
8 of Reg. V of 1812. “ This section was repealed by Act X of 1859, but 
by some oversight no provision was substituted by this Act, though the 
principle, as being fair and equitable in itself and usual by reason of the 
provisions of the Regulation, was on occasions acted upon by the Courts 
after that Act was passed.” (Rent Commission Report, Vol. I, p. 27, 
para. 51). In Pam Kumar Sin^h v. Watson Co., 9 C. W. N., 334, it 
was held 01 a construction of the kabulyat executed by the defendants 
that their liability to pay an enhanced rent was not restricted by its 
terms. The rent assessed by the lower Court in this case amounted to 
70 per cent, on the net assets after deducting collection charges, 
and, therefore, 30 per cent, was left as the tenure-holder’s net 
profits : but the rent was trebled. It was held that the rent thus settled 
was larger than what was fair and equitable. 


8 . The Court may, if it thinks that an immediate 

Power to would produce hardship, 

order gradual direct that the enhancement shall be 

eiilianconieut. 1 i 1 

grtidual ; that is to say, that the rent 
shall increase yearly by degrees, for any number of 
years not exceeding five, until the limit of the en- 
hancement allowed has been reached. 


A similar provision is made in sec. 36 with regard to the enhancement 
of occupancy raiyals’ rents. 



OTHER INCIDENTS OP TENURES. 


63 


Seo. 10.] 


9. When the rent of u tenure-holder has been 
Rent once eii- enhanced by the Court or by contract, it 
be”*aUereY for shall uot be again enhanced by the Court 
rttteen year*. during the fifteen years next following 
the date on which it has been so enhanced. 


Compare ss 
raiyats’ rents. 


10. A 

Olhtr incidents 
of tenures. Per- 
manent tenure- 
holder not liable 
to ejectment. 


. 29 (c) and 37 (i) relating to enhancement of occupancy 

Other incidents of tenures. 
holder of a permanent tenure shaU. not be 
ejected by his landlord except on the 
ground that he has broken a,condition 
on breach of which he is, under the 
terms of a contract between him and his 


landlord, liable to be ejected : 

Provided that where the contract is made after 


the commencement of this Act, the condition, is. con- 


sistent with the provisions of this Act. 

Permanent tenures how created. —Tenures become permanent 
( I) by express provision of law, as in the case patni and other similar 
taluks ; (2) by contract ; and (3) by custom or the course of dealing there- 
with (Field’s Rent law Digest, p. 25, art. 18). 

Tenures permanent by contract. — A grant containing the words 
“ from generation to generation ” clearly creates an absolute and heredi- 
tary mukarari grant {Hlmmat v. Sonit Koer, 15W. R., 549 J ^ Calc., 
391). ier rex '‘'‘patni taluk" prima fade xm^^ons a hereditary tenure 

{Tarini Charan Ganguli v. IVatson Co.^ 3 B. L. R., A. C., 437 J 12 W. 
R., 413). The word taluk" by itself in the absence of evidence to the 
contrary implies a permaneilt interest {^Krishna Chandra Gupta v. Safdar 
All, 22 W.R., 326). A mukarari istimrari tenure is a permanent tenure 
(Monoranja7i Singh v. IJlanand Singh., 3 R., 84 ; Lakho Koer v. 

Hari Krishna Rai, 3 B. L. R., A. C., 226 ; 12 W. R., 3). The use of the 
y/ovd istimrari" hy itself shows an intention that a lease shall be 
perpetual and implies its hereditary character {^Kuranakar Mahantt v. 
Niladhro Chaudhuri, 5 B. L. R., 652; 14 W. R., 107). The word 
mukarari in a sanaddtQ^s not necessarily imply perpetuity {Government 
of Bengal v, Jafir Hussain Khan, 5 Moo. I. A., 467 ; Parmeswar Pratab 
Singh V. Padmanand Singh, 1 5 Calc., 342) ; but it may do so {Bilash 
Mani Dasi v. Shco Prasad Singh, 8 Calc., 664 ; ii C. L. R., 215 i L. R., 
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9 I. A., 33) ; and in order to decide whether a mukarari lease is here- 
ditary or not, the Court must consider the other terms of the instrument 
under which it was granted, the circumstances under which it was 
made, and the intention of the parties {Sheo Prasad Singh v. Kah 
bas Sing/i^ 5 Calc., 543). It may, however, be doubted whether the 
words muharari istimrari^^ mean permanent during the life of the 
person to whom the tenure is granted or permanent as regards 
hereditary descent (Lilanand Singh v. Manor atijan Singh, 13 B. L, R., 
124). y/Qxds istimarari mtiharan^^ in a pattah granting land do 

not of themselves denote that the estate granted is an estate of inheri- 
tance ( 7 n/si Prasad Singh v. Pam Narain Singh, 12 Calc., ii 7 J L. R., 
12 I. A., 205), or a perpetual hereditary estate {Beni Pimad Koeri v. 
Dudh Nath Pai, 4 C. W. N., 274 ; 27 Calc., 1 136 ; L. R., 26 I. A., 216). 
The words do not per se corvey an estate of inheritance, but such an 
estate can be created without the addition of any other words, the cir- 
cumstances under which the lease was granted and the subsequent con- 
duct of the parties being capable of showing the intention with sufficient 
certainty to enable the Coirt to hold that the grant was perpetual. 
( Narsingh Dayal Sahu v. Rain Narain Singh, 30 Calc., 883). See also 
Agin Bind Upadhya v. Mohan Bikram Saha, (30 Ca'lc., 20 ; 7 C. \V. N., 
314'. The absense of words importing the hereditary character of a 
tenure may, be supplied by the evidence of long and uninterrupted enjoy- 
ment and descent from father to son. Ismail Khan Mahomed v. Nani 
Gopal Mukerji 8 C. L. J., 513 ; 7 C. W. N., 734. The words '‘^tikka mohto^'^ 
are not tantamount to manrasi or isHmrari and do not confer a perma- 
nent or hereditary lease at a {N afar Chandra Shaha Jai 

Singh Bha^aii, 3 W, R., Act X, 144). If a grant be made to a man for 
an indefinite period, it enures generally speaking for his life-time and 
passes no interest to his heirs, unless there are some words showing an 
» intention to grant a hereditary interest. That rule of construction does 
not apply, if the term for which the grant is made is fixed or can be 
definitely ascertained {Lckhraj Pai v, Kanhjta Singh, ^ Calc., 210; L, 
R., 4 I. A., 223). A grant of a village for maintenance is priina facie 
resumable on the death of the grantee KBeni Prasad Koeri v. Dudh Nath 
Pat, 4* ^ • N*) “74 j 27 Calc., 156 ; L. R., 26 I. A., 216 ; Rameshar 

Baksh Singh v. Arjtin Singh, L. R., 28 I. A., i). 

Tenures permanent by oustom or course of dealing.— The 
howlas and nimJiowlas of Bakarganj and the jotes of Rangpur are (by 
custom) hereditary tenures {Haro Mohan Mukhurji v. Lalan Moni Dasi, 
1 W. R., 5 ; Jagat Chandra Rai v. Ram Narain Bhattacharji, \ W. R , 
126). So are the surbarakari tenures of Cuttack .Sadanand Mahanti v, 
Nauratan Mahanti, 16 W. R., 289 ; 8 B. L. R.,* 280). 
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In order to determine whether a pattah granted by a saminday con- 
veys an estate for life only, or an estate of inheritance, it is necessary 
to arrive, as well as can be done, at the real intention of the parties, to be 
collected chiefly no doubt from the terms of the instrument itself, but to 
a certain extent also from the circumstances existing at the time of its 
execution, and further, from the conduct of the parties since its execution 
(Watson Co. v. Alokesh Na 7 'ain /^ai\ 24 W. R, 176). It may be 
shown, by evidence as to the nature of the enjoyment, what a grant in its 
origin it really was. This is in fact only an application of the more 
general maxim, opti tints interpres lerum ttsus. Accordingly, the 
frequent transfer of an interest in a tank without any change in the terms 
of the holding or in the amount of rent paid, extending over more than 
60 years, was held to prove that the interest was a permanent and trans- 
ferable one {Nid/u Krishna Basil v. Nistarini Dasi, 21 W. R , 386). See 
also Hai’i Das v. Upendra Narain Shaha, (lo C. W. N., cxxviii.) Evi- 
dence of possession at a fixed and invariable rent anterior to the decenni- 
al settlement and that for upwards of a century the taiii/c has been treat- 
ed as hereditary and as such has descended from father to son and been 
the subject of purchase is sufficient to justify the inference that it is of a 
permanent nature {Gopal Lai Thakuy v. Tilak Chandra Rat\ 10 Moo. 
I. A., 19 r ; 3 W. R., P. C., i). Such possession even for 60 

years is sufficient and justifies the presumption, which is not re- 
butted merely by a provision in the kabulyat that on a transfer by 
assignment, one-fourth of the purchase money should be paid to the 
landlord (Kemai Chandra Bose and others v. Mohduied Basir and others.^ 
9 C. L. J., 475). If a pattah does not contain the term mukarari^ 
or equivalent terms of limitation, as ** from generation to generation,” 
it is not prima facie to be assumed to grant a miikarari istimrari 
or perpetual tenure, but evidence of long and uninterrupted enjoy- 
ment at a fixed unvarying rent will supply the want of words of limitation 
in such pattah {Dkanpat Sinj^h v. Gutnan Sinjit^h^ ii Moo. I. A., 433, see 
p. 466). The absence of words of limitation in a pattah which creates an 
istimrari tenure may be supplied by evidence (i) of long and uninterrup- 
ted enjoyment at a fixed rent ; and (2) of the descent of the tenure from 
father to son, whence its hereditary character may legally be presumed 
(Sattosaran Ghosalw. Mahesh Chandra Mitra^ 12 Moo. I. A., 263 : 2 13 . 
L. R., P. C., 23:11 W. R., P. C., 10). See also Din Dyal Sim^h v. Hira 
Singh^ (2 N. W. P., H. C. Rep., 338). The omission of words of in- 
heritance in a sanad\s not a sufficient proof^<?;" se that such grant was not 
hereditary, when evidence of long and uninterrupted usage shows that the 
lands have descended from father to son for more than a hundred years 
{Kuldip Narain Singh v. The Government^ 14 Moo. I. A., 247 : 11 B. L. 
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R., ;i). The absence of the words ^ maurasi mukararV^ do not neces- 
sarily indicate that it was not the lessor’s intention to grant a permanent 
lease {Promoda Nath Rat v. Srigobind Chaudhari^ 32 Calc., 648). When 
a pattah is void as against a person and not voidable only, the mere 
receipt of rent by him, though of the same amount as that fixed by the 
pattah, would not have the effect of confirming the pattah in its entirety 
{Beni Prasad Koeri v. Dhud Nath Rai^ 4 C. W. N., 274 : 27 Calc., 156 : 

L. R., 26 I. A., 216.) 

• 

These cases seem to establish that to justify a Court in presuming in 
the absence of direct evidence of a tenure being of a permanent nature, that 
it is of such a character, there must be evidence (i) of long and uninter- 
rupted enjoyment, (2) of fixity of rent, and (3) of the lands having des- 
cended from father to son, or having been transferred by purchase. In 
some cases it has been expressly laid down that mere long possession by 
itself is not sufficient to justify a Court in making such a presumption. 
Thus, in Shea Dynt Puri v. Mahabir Prasad^ (10 W. R, 477 ; 2 B, L. R., 
App., 8), it was said that possession by a tenant does not in itself lead to 
any inference as to his character. The fact of his having occupied the land 
and paid rent for twelve or even twenty years is equally consistent with 
his being a tenant-at-will, farmer, or a mukararidar. A Court is not 
bound, as a matter of law, to presume that a tenure is a permanent 
one merely from the fact of long possession of the land (Nobin 
Chandra Daita v. Madan Mohan Pa/, 7 Calc., 697). See also //ai 
Ganga v. Dullabh Parqg,i^ Horn. H. C. Rep., 179) ; and Endar Lala 
V. Lala Hart, (7 Bom. H. C. Rep., A. C., iii). When there is no 
evidence of a grant of perpetuity, time and undisturbed enjoyment cannot 
ripen the holding into a species of ownership, and when the origin of the 
tenancy is shewn at a rent twice increased, and paid down to the com- 
mencement of the suit, length of enjoyment coupled with the payment 
of rent can give no greater force to the tenant’s right than it originally 
possessed. A holding for a long period of years and a payment of rent 
to the samindar merely establish a tenancy f»om year to year {Vasudeif 
Patrudu V. Sanyasiras I^eddabaliyara Simhulu, 3 Mad. H. C. Rep., i). 
Long and continued possession at a low and unvaried rent is not sufficient 
to suggest the inference that an agreement had been made between the 
parties that the tenant should hold a permanent tenure {Secretary of 
State V. Lachmessar Singh, 16 Calc., 223 : L R., i6 I. 6). A tenure 
in perpetuity cannot be established merely by evidence of long possession 
at an invariable rent, unless it appears that such tenancy. may be so 
acquired by local usage {Narayanbhat v. Davlata, 15 Bom., 647 j 
Babaji v. Narayan^ 3 Bom., 340). On the other hand, continuous 
payment of rent for a hundred years has been held to give rise to 
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a presumption that the tenant held under a maurast title {Brajo 
Nath Kundu v. Lakhi Narayan Addt\ 7 B. L. R., 21 1), and pos- 
session for nearly a hundred years at presumably a fixed rent, to 
justify the conclusion that the tenant had a permanent and transferable 
interest in his tenure {Dunne v. Nado Krishna Mukhurji^ 17 Calc., 144.) 
See also Naba Kumari Debi v. Behari Lai Sen^ (34 Cal., 902, P. C ,) 
where an uninterrupted possession at an uniform rent with intermediate 
successions and sales was held to lead to an inference of permapence. 
In IVatson &r^ Co,, v. Radha Nath Singh, (i C. L. J., 572), which was a 
suit for enhancement of the rent of a tenure, it was proved that (i) the 
tenancy was created for purposes of reclamation, but when it origin- 
ated could not be determined ; (2) the tenancy was not limited in dura- 
tion and had descended from father to son, and from son to grandson ; 
(3) that the rent had never been altered ; (4) that excess lands reclaimed 
from time to time had been included in the tenancy, and rent had been 
assessed thereon, but at each settlement the rent assessed at the pre- 
vious settlement had been left untouched ; (5) that the rent wa'< pro- 
gressive, the full amount being reached in the fourth year and the 
parties agreeing that the lessee should thenceforth continue to pay the 
full amount ; and (6) that the lessee was entitled to hold excess lands at a 
rate fixed in the contract. Held, that from these circumstances the 
inference might legitimately be drawn that the tenure was permanent, 
the rent had been fixed in perpetuity, and was not liable to be enhanced. 
.A farmer may acquire by prescription the right of a permanent tenant 
by setting up such higher right adversely to the zemindar, without 
acquiring any permanent rights to the sub-soil (Bagdu Manjhi v. 
Durga Prasad Singh, 9 C. W. N., 292). See note to section 182 — 
^''Ejectment of tenant from homestead landl^ 

Onus of proof.— When a tenant has admitted that he is a tenant, 
the onus is ,lippp„hlm to show that his tenancy is such as he sets up, 
namelyT'^a^ permanent Tl^Sfficy" at a rate which cannot be enhanced 
(Khetra Krishna Mitra V. Dinendra Narain Ray, 3 C. W. N., 202). In 
a suit for ejectment by a purchaser at a revenue sale, the defendants 
claimed to hold the land as a subordinate taluk, which had been in exis- 
tence and in the possession of themselves and their predecessors since 
the time of the permanent settlement. It was found as a fact that the 
tenure was in existence in 1798-99. Held, that, although in the first 
instance the burden of proof was on the defendants, yet it had been dis- 
charged by the proof of the defendants* long possession and of the fact 
that the taluk was in existence one hundred years ago ( Nityanand Rai 
V. Banshi Chandra Bhuiyan, 3 C. W. N., 341). When a defendant 
alleges that he holds a permanent tenure, the burden of proving that 
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fact lies on him, and it is not for Ae plaintiff to show that he is not a 
tenure>holder but only a raiyat ( Nilmani Maitm v. Mathura Nath 
Joardar^ 4 C. W. N., clix : 5 C. L. J., 413). If a person sets up as against 
Government a permanent talukdari it is incumbent on him to make 
out tha.t cast ( Prasanna Kumar Raiw^ Secretary of State^ 26 Calc., 
793 : 3 C. W. N., 695). 

Eljectment of permanent and temporary tenure-holders. — 
In addition to the provisions of this section, which limit the grounds 
on which a permanent tenure-holder can be ejected, sec. 65 provides 
that no permanent tenure-holder can be ejected for arrears of rent. 
Section 89 lays down that no tenant can be ejected except in execution 
of a decree. Section 155 grants every tenant liable to ejectment relief 
against it by requiring the landlord, before bringing a suit to eject him, 
to give the tenant notice of the misuse of the land or breach of contract 
complained of and an opportunity of remedying or paying compensation 
for the same. Under sec. 178, sub-sec. (i\ cl, (c), no contract made 
either before or after the passing of this Act shall entitle a landlord to 
eject his tenant otherwise than in accordance with its provisions. A 
tenant holding under a lease of a permanent character has no power 
to make excavations of such a character as to cause substantial damage 
to the property demised, although by the terms of the lease he has power 
to make excavation. (Girish Chandra Chando v. Sirish Chandra DaSy 
9 C. W. N., 255). 

When a landlord grants a permanent and heritable tenure in land, 
he has no estate left in him, unless he reserves to himself a right of 
re-entry or reversion, and even when the lease contains a clause restrain- 
ing the lessee from alienation, the landlord cannot eject the tenant on a 
breach of this clause, unless the lease contains a clause giving him a 
right of re-entry, or provides that the lease shall be void in case of such 
breach ( Nil Madhab Shikdar v. Narattain Shikdary 17 Calc., 826 ; 
Narayan Dassappa v. AH SatbUy 18 Bom., 603 ; Madar Saheb v. Safind 
bawuy 21 Bom., 195 Srigobind Prosadv. MussL Laljhariy 13 C. W. N., 
ccxii). A stipulation in a lease that by reason of non-payment of 
rent by tht patnidar he would forfeit his tenancy, is not valid (Mahabat 
AH\, Mahomed Faisullahy 2 C. W. N., 455). But see note to s. 179 

Mineral rights. — The permanent tenure-holder is entitled to all 
under-ground rights unless there is a reservation to the contrary (Sriram 
Chakraharty v. Hari Narain Singh DeOy 33 Cal., 54 ; Shama Charan v 
Abhiranty 33 Cal., 511 : 10 C. W. N., 738 ; Meghlal Panday v. 2 Uj 
Kumar Thacoor^ 34 Cal, 358 : ii C. W. N., 527}. 
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Life tenants or Khorposhdars are not entitled to work mines which 
are not already open {Prince Mohomed Buktyar Sha v. Rani Dhajamam\ 
2. C. L. J., 20 : Tituram Mukerji v. Cohen^ 33 Cal., 203: 9 C. W. N., 
1073 : 2 C. L. J., 408). 

Reservation of mineral rights implies reservation of the right to go 
upon the land and work the minerals {Rameswar Malia v. Ram Nath^ 33 
Cal, 462). 

Limitation. — The period of limitation, within which a suit for the 
ejectment of a tenure-holder on account of the breach of a condition 
of his contract for which he is liable to be ejected may be brought, is one 
year from the date of the breach (art. i, Sched. Ill of this Act.) 

11. Every permanent tenure shall, subject to 
Transfer and provisions of this Act, be Capable of 

pTrmTnen't being trausfered and bequeathed in the 
tenure. same manner and to the same extent as 

other immoveable property. 

Transferability of permanent tenures. —Among the provisions 
of this Act to which those of this section are subject is no doubt sec. 
i8r, which provides that the incidents of and other service 

tenures shall remiin unaffected by it, and expressly prescribes that 
nothing in this Act shall confer a right to transfer or bequeath a service 
tenure, which could not before its passing be transferred or bequeathed. 
“ Custom, usage and customary right” are also under sec. 183 unaffected 
by anything in this Act. Tenures, therefore, which before the passing of 
the Act were by custom non-transferable, as, for instance, Sutbarakari 
tenures in Orissa, which, though hereditary, are not transferable without 
the consent of the zamindar^ will continue to be so (see Durjodhan Dass 
v. Chuya Dai, I. W. R. 322 ; Kashi Nath Pant v. Lakhmani Prasad 
Patnaik, 19 W. R., 99 ; Dashorathi Mahapatra v. Rama Krishna Jana, 
9 Calc., 526 ; Bhiiban Petri v! Shama Nand De, 1 1 Calc., 699 ; and 
contra, Sudanando Mahan ti v. Nauratan Mahan ti, 8 B. L. R., 280 : 
16 W. R., 289). 

Permanent tenures are under this section clearly transferable. A 
provision in a lease of a permanent tenure for forfeiture or re-entry in 
case of an assignment in violation of its terms would, therefore, be of no 
effect. In any case, such a provision would not have the effect of invalid- 
ating a sale in execution ; for, it is clear law in India, as in England, 
that a general restriction on assignment does not apply to an assignment 
by operation of law taking effect in invitum, as a sale under an execution 
{Golak Nath Rat v. Mathura Nath Rat, 20 Calc., 273). 
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Non-permanent tenures.— Tli is section seems to import that non- 
permanent tenures were not to be regarded as transferable {Hlramait 
Dassya v. Annada Prasad Chase ; per Maclean C. J. — 7 C. L. J., 553). 

Onus of proof of transferability.— As regards tenures which 
are not permanent, there is a ruling in the case of Daya Chand Saha v. 
Anand Chandra Sen (14 Calc., 382), in which it has been said that there 
is no presumption that any tenure held is not a transferable tenure, 
and a landlord who sues for khas possession on the ground that a tenure 
sold was not transferable must establish his case as an ordinary plaintiff. 
The subject matter of this suit appears, however, not to have been a 
‘‘tenure” in the strict sense of the term, but a “holding,” and the rule 
laid down in this case was subsequently dissented from in respect to a 
raiyat’s holding in the case of Kripamayi Debt v. Dutga Govind Sarkar^ 
(15 Calc., 89b See note to sec. 26. 

Sub-letting of permanent tenures.— Section 179 prescribes 
that nothing in this Act shall be deemed to prevent a holder of a per- 
manent tenure in a permanently settled area from granting a permanent 
viukarari on any terms agreed on between him and his tenant. 

12 . (1)A transfer of a permanent tenure by sale, 

gift or mortgage (other than a transfer 

V ol u n tary ® . 

transfer of per- by Sale in execution of a decree or by 
nianent tenure. 

summary sale under any law relating to 
patni or other tenures) can be made only by a regis- 
tered instrument. 

(2) A registering officer shall not register any 
instrument purporting or operating to transfer by 
sale, gift or [usufructuary] mortgage a permanent 
tenure unless there is paid to him, in addition to any 
fees payable under the Act for the time being in force 
for the registration of documents, a process-fee of the 
prescribed amount and a fee (hereinafter called “ the 
landlord’s fee ”) of the following amount, namely - 

(a) when rent is payable in respect of the tenure, 
a fee of two ^er centum on the annual rent 
pf the tenure : provided that no such fee 
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shall be less tlian one rupee or more than 
one hundred rupees ; and 

(b) when rent is not payable in respect of the 
tenure, a fee of two rupees, 

[together with tlie costs necessary for the trans- 
mission of the landlord’s fee to the landlord.] 

(3) When the registration of aii}^ such instrument 
is complete, the registering officer shall send to the 
Collector the landlord’s fee, [the costs necessary for 
the transmission of the same] and a notice of tlio 
transfer and registration in the prescribed form, and 
the Collector shall cause the fee to be [transmitted] 
to, and the notice to be served on, the landlord 
[named in the notice] in the prescribed manner. 

The word “usufructuary” before “ mort^a^e ” in sub-section (2) has 
been inserted by Act VIII of 1886. The words in heavy brackets have 
been added to and insertedjn this section and the word “transmitted” 
has been substituted for “paid” by s. 5, Act I, Ji. C., of 1907, and Act 
I, E. B. C., 190S. The reasons for these changes and the corresponding 
changes in secs. 13 and 15 are explained in the report of the Select 
Committee on the Bill of 1906 as follows : 

** It is essential that the landlord should receive notice of transfers under 
‘sections 12, 13, and 15 at the earliest possible opportunity. The present 
practice is that the landlord’s fee is deposited with the Collector, by whom a 
notice is served on the landlord to come and claim the fee. This practice is 
not altogether in accordance with the terms of the law, which lays down that 
the Collector must cause the amount to bo paid to the landlord. There is at 
present no provision for the costs of*transmitting the fee. Tim© will, we 
think, be saved if the amount necessary for the transmission of the landlord’s 
fee is paid by the transferee in the first inst.anco, and sent with the fee to the 
Collector, who can thereupon send the foe by money order, or in such way as 
the Government by rule directs, to the landlord. Wo would protect the 
Collector from being held liable for paying the fee to the wrong person, by 
Authorising him in all cases to pay it to the landlord named in the notice.” 

*An addition has also been made to sec. 189, by s. 59, Act I, B. C., 
of 1907 and Act I, E. B. C., of 1908 empowering the Local Government 
to make rules to prescribe the manner in which landlord’s fees shall 
be jp:j|^n§;ilitted to the landlord. 
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Mortgfage of pernament tenure. — The provisions of sec 59 of 
the Transfer of Property Act must be read subject to the provisions of 
this section and a mortgage of a permanent tenure can only be effected 
by a registered instrument iSas/u Bhuslum Basu v. Sahadeb Shaha^ 

3 C. W. N, 499.) 

Transfer of permanent tenure when complete.-— The transfer 
of a permanent tenure is complete as soon as the deed of transfer 
is registered under the provisions of this section {^Krishna Ballabh 
Ghoih V. Krishna Lall Singh, 16 Calc., 642). Although it certainly 
was the case before the Tenancy Act was passed that the Court always 
held that the landlord was entitled to look to his recorded tenant for all rent 
until he received due notice of the transfer, the present law, as explained 
by the decision in Krishna Ballabh Ghosh v. Krishna Lai Singh, appears 
to have altered that state of things ; for that decision lays down that the 
transferor is no longer liable for any rent accruing after his transfer is 
duly registered {Chinlamo?ti Datta v. Rash Bihari Mandal, 19 Calc., 17) 
But when the parties have contracted that no transfer shall be valid 
unless the transferee shall furnish security to the satisfaction of the 
landlord, and a transfer has been made, but no security, as stipulated 
for, has been furnished, then the landlord will not be bound to recognize 
the transferee, and the tiansferor is still liable for the rent ^Dhtubandhu 
Rat. V W, C. Bonerjee, 19 Calc., 774). And when a transfer of a tenure is 
only colourable and benaini, such a transfer cannot discharge a transferor 
from liability to pay rent, even if the tenure was transferable and the 
transfer was made by a registere l kobala {Jai Govind Laha v. Mimmotha 
Nath Banurji, 33 Calc., 580). 

Sub-divisional Officer.— By a notification, dated the 7th October, 
1886, published in the Calcutta Gazette of the 13th ide/ny Part I, p. 1192, 
all officers in charge of sub-divisions were vested with powers of a Col- 
lector for the purpose of discharging the functions referred to in secs. 
12, 13, and 15 of the Act. 

Mode of service of notice of transfer and succession.— The 
mode of service of notices of transfer and succession under ss. 12, 13, 15 
and 18 is prescribed in rule i, Chapter V of the Government Rules under 
the Tenancy Act. (See Appendix 1 ). 

The object of sub-sections (2) and (3), sec. 12 is to give notice of a 
transfer to the landlord and this object may be fulfilled aliunde for 
instance by a suit against the landlord on the basis of the transfer 
{Bandes Khan v. Kedar Nath, 1 1 C. W. N., cxliv). 

Rules of the Registration Department.— The rules of ’the 
Registration Department for the registration of documents under this 
section, as revised by Govt. Not. No. 949P., dated March 21st, 1898 
will found in Appendix IV. 
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Act I, B. 0 ., of 1903 . —the collection of the landlord’s fee by 
the Registering officer is under the terms of the section imperative. 
In certain instances owing to a misconception, the landlord’s fees were 
not collected. Hence, Act I, li. C, of 1903 was passed to validate such 
transfers. The portion of the Act intended to effect this object will be 
found printed after sec. 18 at pp. 82-84. A. decree made before the passing 
of Bengal Act 1 of 1903, but pending in appeal at the commencement of 
that Act is governed by sec. i of that Act as not being final {Piart 
Mohan Pal v. Arshui Ali\ 8 C. W. N., 239.) A transfer by a registered 
release was complete as soon as the document was registered and the non- 
payment of landlord’s fee was cured by Section i, Act i of 1903 B. C., 
{Hemendra Nath MukJm^ji v. Kumar Nath Ray^ 12 C. W. N., 478). 


13. ( 1 ) When a permanent tenure is sold in exe- 
Transfer of cution of a decree other than a decree 
tenur"^ by °8aio ^^r arrears of rent due in respect thereof, 
^^e(!re^'^^'otVo^ when a mortgage of a perrnanent 
than deoice for tenure, other than a usufructuary mort- 
•xiv of 1882 . gage thereof, is foreclosed,] the Court 
shall, before confirming the sale under section .^12 of 
the Code of Civil Procedure, # (order XXI r. i)2, Act 
V of 1908) [or making a decree or order absolute for 
the foreclosure,] require the purchaser [or mortgagee] 
to pay into Court the landlord’s fee prescribed by the 
last foregoing section, [together with the costs neces- 
sary for its transmission to the landlord], and such 
further fee for service of notice of the sale [or final 
foreclosure] on the ’landlord as may be prescribed. 

(2) When the sale has been confirmed, [or the de- 
cree or order absolute for the foreclosure has been 
made,] the Court shall send to the Collector the land- 
lord’s fee, [the costs necessary for the transmission of 
the same] and a notice of the sale [or final foreclosure] 
in the prescribed form, and the Collector shall cause 
the fee to be [transmitted] to, and the notice to be 
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served on, the landlord [nained in the notice] in the 
prescribed manner. 

The words in light brackets in this section have been inserted by Act 
VIII of 1886. The words in heavy brackets have been inserted and 
added by Act I, H. C., of 1907, and Act I, E. Ik C., of 1908. 

Effect of non-payment of landlord’s fee.— Hefore the passing 
of Act I, B. C , of 1903, printed at pp. 82-84, it was held that when a per- 
manent tenure is sold in execution of a decree other than a decree for 
arrears of rent due in respect thereof and the landlord’s fee prescribed by 
section 12 is not paid before the confirmation of the sale, the sale is invalid 
(Babar AH v. Krishna Manini Djtsi, 26 Calc., 603 : 3 C. W. N,53r). 
One of the principal objects of Act I, B. C., of 1903 was to supersede 
this ruling. 

In another case, also decided before the p.assing of Act I, B. C., of 
1903, in which the landlord’s fee had not been paid, and the sale had been 
confirmed, and in which the decree-holder who h id purchased the pro- 
perty subsequently applied to be allowed to pay in the landlord’s fee and 
to have a fresh certificate of sale given to him, and this application 
was acceded to, it was held on appeal to the High Court, that the order 
of the Court below was correct {Mohesh Chandra Das v. //;;*/ Mohan 
Chahravarii, 7 C. W. N., 388). In Mohim Chandra Bhattacharji v. 
Bam Lochan De^ (7 C. W. N., 591), it was pointed out that it was only 
the landlord who could object on the ground of the non-payment of the 
fee, and that its non-payment could not affect the judgment-debtor’s 
position, who had no right to raise such an objection. It was also held 
that the question was one under s. 244, C. P. C., so an appeal lay against 
an order passed on such a question. 

Transfer of patni and dar-patni taluks.— taluks are not 
affected by the provisions of the section, being specially saved from its 
operation by section 195, clause (e>, of this Act. A zamindar or other 
superior of a patni taluk is therefore entitles to refuse to recognise the 
transfer of 2^ patni taluk until the rules laid down in ss. 5 and 6 of Reg. 
VIII of 1819 have been complied with {pyanada Kantho Rai v. 
Dramomoyi Dasi^ 17 Calc., 162). But the purchase of a share of a patni 
without the landlord’s consent is not void (Aosab AH v. Bissessari Dasya^ 

I C. L J., 18^). The patni r\^ht over a specific area lying within a 
patni taluk is transferable [Madhab Ram v. Doyal Chand Ghosh^ 25 
Calc., 445 ; 2 C. W. N., 108). But the provisions of section 13 of the 
Tenancy Act apply to the sales of dar-patni taluks in execution of decrees, 
as the provisions of section 195, clause (e), apply only to enactments 
relating to patnis properly and strictly so called, and must be treated 
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excluding those which relate to te'nures, which though resembling patnis, 
as dar-patnis^ &c., are not strictly putniSy not possessing all the qualities 
of them {Mahomed Abbas Mandal y, Brajo Sundati Debuiy i8 Calc., 360). 
A suit to compel the registration of the names of sepatnidars in the 
sherista of their landlords the darpatnidarsy is not maintainable either 
under ss. 5 and 6 of the Reg. VIII of 1819 or under the Bengal Tenancy 
Act {Moti Lai sins'h v. Omar Aliy 2 C. W. N., clxxxi). A patni interest 
created after the passing of the Transfer of Property Act is determined 
on the purchase of the same by the zaminder, even at a sale held in exe- 
cution of a decree i^Promotho Nath Miira v. Kali Prasanna Chandhttriy 
28 Calc., 744). 

When the sale of a patni under Reg. VIII of 18 [9 is subsequently set 
aside, the zamindar is entitled to rent from the patnidar for the period 
intervening between the sale and its reversal. If the patnidar has been 
dispossessed by the auction-purchaser during the period, he will be 
entitled to mesne profits from the latter {Amrita Sikhar Banurji v. Bijai 
Chand Mahtaby 4 C. L. J., 547). 

Limitation.— There is no limitation for an application to deposit the 
landlord’s fee and for the confirmation of the sale and the granting of the 
sale certificate {Krish/ta Chandra Datta v. Annkttl Chandra Chakra- 
vtirttiy 6 C. W. N., 190). 

Section 14 has been repealed by Act I, B. C., of 1907 and Act I, E. B. 
C., of 1908. The object of the framers of the Bengal Tenancy Act, in 
inserting section 14, was to facilitate the registration of tenures by the 
Collector. Since all idea of such registration has been abandoned, the 
retention of the section is unnecessary. 

15. When a succession to a permanent tenure 
takes place, the person succeeding shall 

Succession to , ^ , pi • i i 

permanent ten- give notice of the succession to the Ool- 
leetor in the prescribed form, and shall 
pay to the Collector the prescribed fee for the service 
of the notice on the landlord and the landlord’s fee 
prescribed by the section 12 , [together with the costs 
necessary for its transmission to the landlord], and the 
Collector shall cause the landlord’s fee to be [trans- 
mitted] to, and the notice to be served on, the landlord 
[named in the notice] in the prescribed manner. 
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The words in brackets have been inserted in the section by Act I, 
B. C., of J907 and Act I, E. B. C., of 1908. 

It is the duty of persons succeeding by inheritance to a permanent 
tenure to notify the succession and it is not the duly of the superior 
landlord to find out who all the heirs of the deceased tenure-holder are. 
Accordingly, ' when a person is admittedly one of the heirs and as such 
in possession and liable for the rent, he cannot defeat a landlord’s suit 
for rent by showing that there are other heirs equally liable, unless 
possibly he goes further and shows that their names have been notified 
to the landlord as successors of the original holders or that they have 
been paying the rent and getting receipts as successors (Khettro Mohan 
Pal V. Pran Krishna Kabiraj\ 3 C. W. N., 371). 

In a suit brought by patnidars on the death of the last owner for 
arrears of rent which accrued due before his death, the defence of the 
dar^patnidar was that, as the plaintiffs had not complied with the terms 
of this section, the suit was not maintainable. Held, that as the plaintiffs 
did not claim the rent as the holders of the tenure, but as the represent- 
atives of the holder or of their father, the rent became an increment 
to the estate of the father and therefore the suit was maintainable 
(Sheriff v. Jogemaya Dasiy 27 Calc., 535). 

Payment of landlord’s fees-Notice-givers under this section 
should pay the landlord’s fees direct into the Treasury (Bd. Cir., No. 4, 
June, 1898}. « 


16 . A person becoming entitled to a permanent 


Bar to reco- 
very of rent 
pending notice 
of succession. 


tenure by succession shall not be entitled 
to recover by suit, distraint or other 
proceeding any rent payable to him as 


the holder of the tenure, until the Collector has re 


ceived the notice, [fees and costsj referred to in the 
last foregoing section. 


The words in brackets have been substituted for the words “ and 
fees” in this section, by Act 1 , B. C., of 1907 and Act I, E. B. C., of 1908. 

Sections 15 and 10 apply to patni tenures.— Sections 15 and 
16 apply to patni tenures, notwithstanding the provisions of sec. 195 (e). 
The object of section :gs (e) that nothing in the Bengal Tenancy Act 
shall interfere with the patni law in respect of patni tenures, but that in 
Other respects the Bengal Tenancy Act shall be held to apply as supple- 
menting the patni law (Durga Prasad Bandopadhya v. Brindahun Raiy 
19 Calc., 504). 
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Sections 16 and 16 do not have retrospective effect.— 
Sections 15 and 16 do not have retrospective effect and do not apply in 
a case in which the succession opened out before the Tenancy Act came 
into effect {Profullah Chandra Basu v. Samiritdin Ma?idal^ 22 Calc., 337). 

Section 10 bars recovery of rent, but not institution of 
suit. — Section 16 does not preclude a party from instituting a suit for 
rent, notwithstanding that the Collector has not received the notice and 
the fees referred to therein, but it is a bar to the plaintiff’s obtaining 
a decree before the notice and the fees are received by the Collector. 
The words “recover by suit ” do not, however, mean “ realise by suit,” 
and the section is not intended to bar merely the actual realization of the 
money by the plaintiff. They bar his obtaining the decree {Kalihar 
Ghosh V. Umai Patwari^ 24 Calc., 241 : i C. W. N., 98). When on the 
death of one shebait, another shebait succeeds to a permanent tenure and 
does not give a notice of succession to the landlord, and does not ask 
for an opportunity to comply with the requirements of sec. 15, sec. i6 is 
an effective bar to the recovery of a decree for rent {Mabatulla Nasya 
V. Nalini Sunday i Gupta^ 10 C. W. N., 42 : 2 C. L. J., 377). 


No certificate required for collection of arrears of rent 
due to estate of deceased.— Under sub-section 2, section 4, of Act 
VII of 1889, (The Succession Certificate Act), the word “debt” in sub- 
section (f) includes any debt except rent, revenue or profits payable in 
respect of land used for agricultural purposes. Arrears of rent due to 
the estate of a deceased person can, therefore, be collected without the 
production of a certificate under the Act {iVoi^endro Nath Basu v. 
Satadulbashini Basu, 3 C. W. N., 294 ; Ranchordas v. Bha^ubhaiy 
8 Bom., 394). 


17 . Subject to the provisions of section 88, the 
Transfer of foregoing sectioiis shall apply to the 


and succession 
to, share iu per- 
nianont tenure. 


transfer of, or succession to, a share in 
a permanent tenure. 


Bights and liabilities of transferee of part of tenure.— Sec- 
tion 88 provides that a division of a tenure or Iwlding, or distribution of 
the rent payable in respect thereof, shall not be binding on a landlord, 
unless it is made with his consent in writing. Subject to these provi- 
sions, an heir, as well as a trai^sferee, even of a part of a permanent 
tenure, is entitled to compel the landlord to recognise him under secs. 15 
and 17 of this Act {Ananda Kumar Naskar v. Haridas Haidar,^ 
27 Calc., 549). A landlord is not bound to recognize any sub-division of 
a tenure, unless the provisions of ss. 12 and 17 have been strictly 
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complied with {Ram Mayi Dasi v. Ru^at Paramanik^ i C. L. J., 4 ^^)* 
Although the transferee of a fractional share of a paint cannot enforce 
registration of his name on payment of the necessary fee and 
te nder of the requisite security, yet the transfer is not altogether 
void, and he is liable for the rent jointly and severally with the 

registered tenant, if the landlord chooses to recognize him as one 

of the joint holders of the painty and he is also liable for the entire rent 
of the patni estate {Saurendro Mohan Tagore v. Sarnamoyi^ 26 Calc., 
103). A purchaser of a part of a tenture is not personally liable for rent 
which fell due before the date of his purchase; yet a suit for the rent 
of the whole tenure is not bad, merely because he was joined as a defendant. 
The transferee of a part of a tenure is jointly liable with his co-sharer 
for the rent ; for, though the privity between the parties may be one of 
estate only, it is in respect of the whole of the tenure by reason of the 
indivisibility of the tenure without the landlord’s consent [Jagmaya Dasi 
V. Girindra Nath Mukhiirji^ 4 C. W. N., 590). When the holder of a 

permanent tenure transferred a portion of it, and the transferee held 

that portion separately and was allowed to pay proportionate rent for the 
same to the landlord for a great many years ; held^ that upon sale by the 
transferee of that portion of the tenure, his liability for rent to the land- 
lord ceased. This Act did not have the effect of subdividing the tenure 
{fCali Sundari debia w, Dharani Kanta Lahiri^ 10 C. W. N., 172 : 33 
Calc., 279). 

When raiyats having permanent interests in a holding sold a portion 
of it and the transferees again sold a portion of their purchased interest 
to R, and R obtained settlement from the landlord ; hcld^ that, although 
the transferees did not register their names in the landlord’s serishta 
and paid no rent from the date of their purchase, yet, as the landlord 
had notice of this purchase, he was bound under sec. 17 to sue the trans- 
ferors and the transferees jointly, and a sale of the holding in execution 
of a decree for rent obtained against the transferors only did not 
affect the transferees’ interest, {Bats fab Charan Chaudhuri v. Akhil 
Chandra Chaudhari^ 1 1 C. W. N., 2 1 7). 

Relinquishment of permanent tenures.— Permanent tenures 
once created cannot ordinarily be relinquished at the option of the 
holders. It is not open to a patnidar to throw up the paini^ and so 
escape from the liability to pay rent. The contract, though not indissolu- 
ble, can be dissolved only by act of Court And after inquiry {Hira Lai 
Pal V. Nilmani Pal, 20 W. R., 383). The principle laid down in this 
case is applicable to all intermediate tenures {/adu Nath Ghosh v. 
Schoene Kilburn Co., 9 Calc., 671). But if a permanent tenure is 
relinquished, and the zamindar accepts the relinquishment, neither the 
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tenure-holder nor any one under hi A can reclaim it. A voluntary aban- 
donment for a long period without any inevitable force major or other 
cause beyond the power of the holder must be considered to be equal to 
an express relinquishment [Chandramani Nyahhmhan v. Samhhu 
Chandra Chakravarttiy W. R., Sp. No., 1864, 270). Where a fnukarari 
pattah reserved liberty to the tenants to relinquish the whole or any por- 
tion of the land demised and entitled them to a proportionate reduction 
of the rent at the specified rate for the extent of land that might be 
found on measurement to have been relinquished, and the lessees profes- 
sed to relinquish a certain portion of the land, but were found to have 
retained 35 bighas out of the portion of the land alleged to have been 
surrendered, it was found that the possession by the lessees of a part of 
the land professed to be relinquished made the relinquishment and sur- 
render invalid in law (Ram Charan Singh v. Raniganj Coal Association^ 
2 C. W. N., 697 : 26 Calc., 29 : L. R., 25 I. A., 210). A formal deed 
of re-conveyance of dar-muharari interest is not necessary — the receipt 
of the money and the relinquishment of possession sufficiently showing 
what has become of the dar-mukarari interest (Imambandi v. Kamles- 
sivari^ 14 Calc., 109 : L. R., 13 I. A., 160). 

Oa failure of heirs permanent tenures escheat to the 
Crown. — In the case of a grant of an absolute hereditary mukarari 
tenure, on failure of^heirs of the lessee, it escheats to . and 

does not revert to the original grantor or his heirs (Sonnit Koerv, 
Himinat^ i Calc., 391 : 15 W. R., 549). 
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CHAPTER IV. 

RaIYATS holding at fixed KATES. 

Incidents of ift. A J:“aivat holding at a rent, or 

holding at fixed ^ . • j. 

rates. rate of rent, fixed in perpetuity — 

(а) shall be subject to the same provisions with 

respect to the transfer of, and succession to, 
his holding as the holder of a permanent 
tenure, and 

(б) shall not be ejected by his landlord, except on 

the ground that he has broken a condition 
consistent with this Act, and on breach of 
which he is, under the terms of a contract 
between him and his landlord, liable to be 
ejected. 

Baiyats holding at fixed rates.— Ssction i8 of the Tenancy 
Act does not make all the incidents of a permanent tenure appli- 
cable to a raiyat holding at fixed rates, but makes only the pro- 
visions with respect to transfer and succession applicable {Nilmani 
Maitra v. Mathura Nath Joardary 4 C. W. N., clix : 5 C. L. J., 413). 
Raiyats holding at fixed rates are also in the same position as tenure- 
holders as regards ejectment, except that, if a , raiyat holding at a fixed 
rate of rent is liable to ejectment for a breach of a condition 
of his contract, that condition must be consistent with the provisions 
of this Act; whereas, in the case of a tenure-holder similarly liable 
to ejectment, the condition, the breach of which renders him liable 
to ejectment, need only be consistent with the provisions of this Act, if 
made after its commencement sec. 10 ). Unless, then, it be other- 
wise provided in his contract, a raiyat holding at a fixed rate cannot be 
ejected for arrears of rent (sec. 65), though his crops may be distrained 
(sec. 121). He cannot be ejected except in execution of a decree : secs. 
89 and 178 (i) (c). He has the same relief against forfeiture as 



Sec. 18.1 


RAIYATS AT FIXED RATES. 


81 


tenure-holder (sec. 155), and a suit for his ejectment must also be brought 
within one year (art I, Sched. III). 

E held 50 bighas of land for more than 12 years under a jan^alburi 
lease, which provided for a progressive rate of rent and did not expressly 
provide that the interest of E was to be heritable or perpetual. It did 
not expressly exclude enhancement on any ground, but provided for en- 
hancement on the ground of increase in the productiveness of the soil 
effected at the expense of the landlord ; held^ that E was not a raiyat 
holding at fixed rates {Raj Kumar Sarkar v. Naya Chatti Btbt\ 31 Calc., 
960). Thp world kaimi does not import fixity of rent {^Fasil v. Keram- 
uddin^ 6 C. W. N., 916). 

Onus of proof. — In a suit for enhancement of rent, the onus is on 
the defendant to prove that he is a raiyat at fixed rate [Gudar lewari 
V. Brij Nandan Prasad^ 5 C. W. N., 880). 

Produce rents are not fixed rents.— In several rulings it has 
been held that a produce rent, which, though varying yearly with the 
varying amount of the yearly produce, is yet fixed as to the proportion 
it is to bear to such produce, is a fixed rent (see Thakurani Dasi v. 
Bisheshar Mukkurji\ B. L. R., F. B., 326 : 3 W. R., Act X, 29 ; Mitrajit 
Singh V. Tundan Singh^ 12 W. R., 14: 3 B. L. R, App., 88 ; Ram Dayal 
Sin^h V. Lachmi Narain^ 6 B. L. R., App., 25 : 14 \V. R., 388 ; Jatto 
Moar V. Basmati Koet% 15 W. R., 479 ; and Hanuman Prasad v. 
Kaulesar Pandey^ i All., 301). On the other hand, the contrary was 
held in Yakub Hussain v. Wahid Ali (4 W. R., Act X, 23) and Thakur 
Prasad v. Mahomed Bakir (8 W. K., 170'. The framers of this Act 
were of opinion that produce rents were not fixed rents ; for they omitted 
from the Act a sub-section to section 50, which it was at first proposed 
to introduce, providing that, when a raiyat paid a fixed produce rent, 
the rent or rate of rent should not be deem 2d to have varied merely by 
reason of the amount paid having varied from year to year. Sir Steuart 
Bayley in explaining the omi^ion of the proposed sub-section, said : — 
“ It seemed clear to us, that where the rent is paidjn kind, although 
the proportion of the gross produce remains the same, yet, by a self- 
acting machinery this very fact discounts the rise in prices, and rents 
are thus of necessity enhanced or reduced as prices rise or fall. There 
is here no room, therefore, for the presumption.” (Selection from papers 
relating to the Bengal Tenancy Act, 1885, p. 421). 

Transferee of share of holding at fixed rates entitled to be 
recognised as a tenant. — A person who has purchased a share in a 
viukarari holding and has given notice of the transfer 1.0 the landlord 
and has paid the landlord’s fee is entitled, notwithstanding the provisions 
6 
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of sec. 88 of this Act, which provicfe that the division of a tenure or 
holding shall not be binding on a landlord without his consent in writing, 
to be regarded as one of the persons who own and possess the holding in 
question. Sections 17 and 18 of the Bengal Tenancy Act recognize the 
transfer of a share of a holding and entitle the transferee to claim to be 
regarded as one of the tenants in respect of the holding. In these cir- 
cumstances a decree in a rent suit, brought only against the former 
tenant of a mukarari holding after he had transferred a share in the 
holding, cannot be regarded as a valid and binding decree against the 
transferee, and a sale held in execution of such a decree cannot affect 
his rights {Mohesh Chandra Ghose v. Sorada Prasad Singhy 21 Calc., 433)* 

Guzastha and Gorabandi holdings,— Guzastha holdings are 
referred to in the following rulings \—Jatto Moar v. Basmati Koery 15 W. 
R,, 479 ; Tetra Koer v. Bhanjan Rai, 21 W. R., 268 ; Lai Sahu v. Deo 
Narain Singhy 3 Calc., 781 ; 2 C. L. R., 294. According to these rul- 
ings they may be either occupancy rights or holdings at fixed rates. 
According to the report of the Patna conference, however, guzasthadars 
are raiyats holding at fixed rates (Govt, of Bengal Report, 1884, Vol. II., 
P. 81). Gorabandi holdings are spoken of in the following cases : — 
Lilanand Singh v. Nirpat Mahtan, 17 W. R., 306 ; Bnti Singh v. 
Murat Singhy 20 W. R., 478 : 13 B. L. R., 284, note ; and Chattarbhuj 
Bharti V, Janki Prasad Singhy 4 C. L. R., 298. In this last cited case 
it was said that there are no decided cases to show that gorabandi rights 
are more extensive than occupancy rights, or that they are transferable. 
The Bhagalpur conference, however, reported that the term gorabandi is 
now used and understood by the raiyats to mean a raiyati holding at 
fixed rates (Govt, of Bengal Report, 1884, Vol II, P. 113), 

Bengal Tenancy (Validation) Act, 1903 . -The first portion of 
this Act (I, B. C., of 1903) which is closely connected with the preceding 
sections 12, 13, 17 and 18 is printed below. 


BENGAL ACT NO. I OF 1903 . 


[Published in the Calcutta Gazette of the 25 th 
February, 1903.] 

An Act to validate certain transfers, made under the 
[I of 1885. Tenancy Act, 1885 , of fermanmt te- 

nures and holdings at fiooed rents or Jiaced 
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rates and of shares in the Same ; and to amend section 106 
of that Act. 

Whereas doubts and difficulties have arisen respecting 

VIII of 1886 meaning and effect of sections 12, 13, 17, 

and 18 of the Bengal Tenancy Act, 1885, as 
regards the payment of the prescribed landlord's fee, and the 
effect of the non-payment of such fee ; 

And whereas it is expedient to declare that registered 
transfers and sales and decrees or orders for foreclosure of 
mortgage, confirmed and made absolute by the Civil Courts, of 
permanent tenures and holdings at fixed rates and fixed rents, 
and of shares in such tenures and holdings, shall not be deemed 
to be invalid merely on the ground that the landlord's prescribed 
fee has not been paid ; 

And whereas it is also expedient to amend section 106 of 
the said Act in manner hereinafter appearing ; 

And whereas the said Act having been passed by the 
55 & 56 Governor General of India in Council, the sanc- 

Vict., c. 14. Qf Governor General has been obtained 

under section 5 of the Indian Councils Act, 1892, to the pass- 
ing of this Act ; 

It is hereby enacted as follows : — 

1 . No transfer which has heretofore been made or which 
Validation of hereafter be made under section 12, sec- 

transfers of tion 13, section 17 or section 18 of the 
tenures and 

holdings and Bengal Tenancy Act, 1885, of a permanent 

shares in the • 

same! tenure, ox of a holding at a rent or rate of rent 

VIII of 1885. fixed in perpetuity or of a share in such tenure 
or holding, shall be deemed to be invalid merely on the 
ground that the landlord's fee prescribed by the said sections 12 
or 13 has not been paid : 

Provided always that, subject to the Explanation follow- 
ing, nothing in this section shall be held to affect the decision 
of a Court of competent jurisdiction which has become final 
before the commencement of this Act. 


55 & 

Viet., c. 


Validation of 
transfers of 
tenures and 

holdings and 
shares in the 
same. 

VIII of 1885. 
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Explanation , — A decree in*a suit for rent which has be- 
come final disallowing a claim for rent on the ground that the 
relationship of landlord and tenant does not exist between the 
parties to the suit by reason of the non-payment of the land- 
lord s fee, shall not bar a suit for reni which became payable 
subsequently to such claim. 

2 . In any case where the prescribed fee has been or may 

Realization of hereafter be left unpaid, the landlord may, 

fee when loft within two years of the corninenceinent of this 
unpaid. 

Act, 

or within two years of the date of registration of the docu- 
ment effecting the transfer, 

or within two years of the date of confirmation of the sale 
by the Civil Court, 

or within two years of the date upon which a decree or 
order absolute for the foreclosure of a mortgage has been or 
may hereafter be made by the Civil Court, 

apply to the Collector for realization of such f(‘e frpm the 
transferee, or from the anction-purchasoi* or from the pei’son 
who has obtained an order absolute for foreclosure of mortgage 
in the Civil Coui t, and on such application being presented, 
the Collector shall lealize such fee, if still unpaid, together 
with costs of realization, from such person as if it were an arrear 
of revenue. 

3 . Nothing in section I shall be deemed to affect the 
Saving of sec- provisions of section 88 of the said Bengal 

tion 88. Tenancy Act, 1885. 

Object of the Bengal Tenancy (Validation) Act, 1903. 
The objects of the above Act, which received the assent of the Governor 
General of India in Council on the 19th February, 1903, are fully ex- 
plained in the Statement of Objects and Reasons, which is as follows : — 

“The first object of this Bill is to validate transfers of shares in tenures 
and holdings, at fixed rates, made in past years by registered documents and 
by sales in execution of decrees of Courts without the payment in either case 
of the landlord’s fees prescribed by section 12 of the Bengal Tenancy Act VIII 
of 1885 , 
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Section 1*2 of the Bengal Tenancy 5Lct prohibits Registering OlKcers from 
registering any instrument purporting or operating to transfer a permanent 
tenure, unless the prescribed landlord’s fee is paid to them for transmission to 
the landlord. »Secti<jn 17 of the Act declares that the said section 12, among 
other sections, shall apply also to the transfer of a share in a permanent tenure. 
In the year 1888. in consequence of the provisions of section 17 having been 
overlooked. Registering Officers were instructed not to receive the prescribed 
fee in the case of instruments transferring a share in a permanent tenure. 
These erroneous instructions extended also to the case of instruments transfer- 
ring a share in the holding of a raiyat enjoyed at a rent or rate of rent fixed 
in perpetuity. The instructions were not withdrawn till the l9th of 
September, 1809. Meanwhile numerous transfers of shares in such tenures 
and holdings were registered without payment of the proscribed landlord’s 
fee. 

Section 13 of the Act directs the Civil Courts, before confirming the sale of 
a permanent tenure in execution of a decree, other than a decree for arrears (if 
rent, and before making a decree or order absolutes for the foreclosure of a 
mortgage of a permanent tenure, to rc<piire the purchaser or mortgagee to pay 
the prescribed landlord’s fee for transmission to the landlord. The fact that 
section 17 makes section 13, among other sections, applicable to shares in a 
permanent tenure, has fre<iucntly been overlooke<l, and it is believed that 
numerous sales and foreclosures of shares in permanent tenures and shares in 
holdings at fixed rates have been effected under tl\e Act without payment of 
the fee in (jnestion. 

To obviate the oversights botli of the executive authorities and f»f the 
Civil Courts above exi)lained, it is considered expedient to legislate on the 
subject, by declaring that the transfers, sales and foreclosures mentioned 
above shall not be deemed to be invalid merely on the ground that the land- 
lord’s fee was not paid at or before the date of the transaction. 

Section 18 of the Tenancy Act deals with the transfer of and the succes- 
sion to raiyats’ lioldiiigs held at a rent, or rate of rent, fixed in perpetuity. 
There is no provision in this section, or in succeeding sections, expressly 
placing the transfer of, or succession to, a share of such a holding on the 
same footing as the transfer of a share in a tenure is placed by section 17.” 
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CHAPTER IVA. 


Provisions as to transfers of Tenures and Holdings 
AND landlord’s FEES. 


This chapter has been introduced 
by s. 8, Act I, B. C., of 1907, 
and applies only to the 
province of Bengal 


18 A.. Nothing contai- 


Saving as to 
statements in 
instruments of 
transfer, where 
landlord no 
party. 


ned in any 
instrument of 
transfer to 
which the 


landlord is not a party 
shall be evidence against 
the landlord of the 
n^jice, amouni^ or fixity of 


rent, area, transferability 
or any incident of any te- 
nure or holding referred 
to in such instrument. 


18 B. The acceptance 
by a landlord 

Saving as to p 1 j 

acceptance of Ol land- 

landlord’s fees. 1 o 

lord s fee 
payable under Chapter 
III or Chapter IV in 
respect of any tenure or 
holding shall not operate — 


EASTERN BENGAL & ASSAM. 

Sec. 8, Act I, K. B. C., of 1908. 


Saving as to 
statements in 
instruments of 
transfer, where 
landlord no 
party. 


“18A. Notwithstand- 
ing anything 
contained in 
section 13 of 
the Indian 
Evidence Act, nothing 
contained in any instru- 
ment of transfer to which 
the landlord is not a party 
shall be evidence against 
the landlord of the per- 
manence, the amount or 
fixity of rent, the area, 
the transferability or any 
incident of any tenure or 
holding referred to in 
such instrument.” 


The words inserted before “noth- 
ing contained” are inserted in the 
new section i8A in order to make 
it more clear that the intention is 
to bar the operation of sec. 13 of 
the Evidence Act in such cases. 
Rep. Sel. Com. 
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(а) as an admission as 

to the perman- 
ence, amount or 
fixity of rent, 
area, transferabi- 
lity or any inci- 
dent of such te- 
nure or holding, 
or 

(б) as an express con- 

sent under section 
88 to the division 
of such tenure or 
holding, or to the 
distribution of the 
rent payable in 
respect thereof. 

The object of thebe new sections 
is thus explained in the Notes on 
Clauses to the Bengal Tenancy 
(Amendment) Bill, 1906. 

“The working of sections 12 to 17 
of the present Act, relating to the 
transfer of permanent tenures, is not 
satisfactory. They induce tenants to 
register transfers of tenures which arc 
not really permanent, in the hope that 
the acceptance of the fee by the land- 
lord will operate as an admission of 
the permanence and transferability of 
the tenure. The landlords, on the 
other hand, are reluctant to accei^t the 
fees, and the result is that a very large 
amount of unclaimed fees has accumu- 
lated in different districts in the pro- 
vince. This state of things is not only 


“18B. The acceptance 
Saving as to },y g, landlord 
landlord’s fees, of any land- 
lord’s fee payable under 
Chapter III or Chapter 
IV in respect of any te- 
nure or holding shall not 
operate — 

(a) as an admission of 
the permanence, 
the amount o r 
fixity of rent, the 
area, the transfer- 
ability or any in- 
cident of such 
tenure or holding, 
or 

The changes are verbal : “as to” 
changed for “of” : The definite 
article “the” is introduced before 
the words “amount,” “area” and 
“transferability” to make the in- 
tention clearer. 

(&) as an express con 
sent under section 
88 to the division 
of such tenure or 
holding, or to the 
distribution of the 
rent payable in 
respect thereof.’* 
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a source of embarrassment to Govern- 
ment, but also creates doubts and di- 
ffioulties in regard to the position of 
the transferees of tenures. It is hoped 
that the amendments now proposed 
will overcome the reluctance of land- 
lords to accept the fees in the case of 
tenures which are really permanent, 
and that tenants will bo deterred 
thereby from registering transfers of 
tenures which are not of this character. 

The same considerations apply to 
the transfer of, and succession to, hold- 
ings at fixed rents or rates of rent, and 
under section 18 (a) of the Act, these 
are governed by the same conditions. 
Clauses 5 and 6 have been so franieil 
as to make the propijsed amendments 
applicable to the case of lioldings at 
fixed rents or rates of rent. A clause 
has also been added to sec. 180, em- 
powering the Local (fovcrnmoiit to 
proscribe the authority by whom the 
fees deposited under sections 12, i.7, 
15, 17 and 18 cLitiso (a), may he de- 
clared to 1)0 forfeited, and the mode 
in which such fees wlicn so forfeited 
shall be dealt with.” 

18C. AH Iniidlord’s 

foes paid uu- 

Forteiture of ^ 

unclaimed land- der Chapter 

lord's fees. ‘• 

111 or 

ter IV which are held in 
deposit on or after the 
commencement of the 
Bengal Tenancy (Amend- 
ment) Act, 1907, may, un- 
less accepted or claimed 
by the landlord within 



18C. All landloi’d’s fees 


Forfeiture of 
unclaimed land- 
lord’s fe^s. 


paid under 
Chapter III 
or Chapter 


IV, which are held in de- 


posit on or after the com- 


mencement of the Eastern 
Bengal and Assam Tenan- 
cy (Amendment) Act, (I 
of 1908), may, unless ac- 
cepted or claimed by the 
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three years from such com- ’ landlord within three years 
raenc^ment or from the from such commencement 
date of the service of the or from the date of the 
notice prescribed in sec- service of the notice pres- 
tion 12, section 13 or sec- eribed in section 12, sec- 
tion 15 (as the case may tion 13 or section 15 (as 
be), whichever is later, the case may be), which- 
be forfeited to the Govern- ever is later, be forfeited 
ment. to the Government.” 

There is no provision in the Act 
for the disposal of unclaimed fees. 

As these have accumulated, and in 
order to expedite claims to fees due, 
thus freeing the district establish- 
ments from much extra work. 

Government is now given power to 
deal with them in such manner as 
it thinks fit. 
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CHAPTER V. 
Occupanct-Raiyats, 
General. 


19 . (1) Every raiyat 

who inimedi- 

General, . i 1 r* 

Continuance of ateiy oeiore 
existintr occu- ji 
pancy-rights. tilG 00111111611 “ 

cement of 
this Act [or the Bengal 
Tenancy (Amendment) 
Act, 1907,] has, by the 
operation of any enact- 
ment, by custom or other- 
wise, a right of occupancy 
in any land shall, when 
this Act, [or the Bengal 
Tenancy (Amendment) 
Act, 1907,] comes into 
force, have a right of occu- 
pancy in that land, 

[(2) The exclusion from 
the operation of this Act, 
by a notification under 
sub-section (3) of section 1, 
of any area constituted a 
Municipality under the 
provision of the Bengal 
Municipal Act, 1884, or 


EASTERN BENGAL & ASSAM. 

" 19 . (7) Every raiyat 

who immediately before 
the commencement of this 
Act has, by the operation 
of any enactment, by cus- 
tom or otherwise, a right 
of occupancy in any land 
shall, when this Act 
comes into force, have a 
right of occupancy in that 
land. 

(2) The exclusion from 
the operation of this Act 
by a notification under 
sulvsection (3) of section 
(1) of any area constituted 
a Municipality under the 
provisions of the Bengal 
Municipal Act, (III of 
1884), or of any part of 
such area, shall not affect 
any right, obligation or 
liability previously acquir- 
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of any part of such area, or 
the inclusion of any area in 
the town of Calcutta by 
notification under section 
637 of the Calcutta Muni- 
cipal Act, 1899, shall not 
affect any right, obligation 
or liability previously ac- 
quired, incurred or accru- 
ed in reference to such 
area.] 
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ed, incurred or accrued in 
referrence to such area.” 

In clause i the words “ or the 
Bengal Tenancy (Amendment) Act, 
1907,” and in clause 2 the refer- 
ence to the Calcutta Municipal Act, 
1899, as in the Bengal section, have 
been omitted for obvious reasons. 


Extended to Orissa, (Not., Sept, loth, 1891). 

The words in brackets have been inserted and added by Act I, B. C., 
1907. They are intended to preserve existing rights and obligations 
in areas which under the amended provisions of section i may be ex- 
cluded from the operation of the Bengal Tenancy Act by the Local 
Government or may be excluded from or included, in the limits of 
the town of Calcutta. 

Acquisition of occupancy-rights under the former rent 
law.— Under sec. 6 of Act X of 1859, and sec. 6 of Act VIII, B. C., 
of 1869, every raiyat who had cultivated or held land for twelve years 
had a right of occupancy in the land so cultivated or held by him, 
whether it was held under a pattah or not, so long as he paid the rent 
payable on account of the same, but this rule did not apply to khamar^ 
7 iij-jote or sir land belonging to the proprietor of the estate or tenure 
and let by him on lease for a term, or year by year, nor, as regards 
the actual cultivator, to land sub-let for a term, or year by year, by a 
raiyat having a right of occupancy. The holding of the father or other 
person from whom a raiyat inherited was to be deemed the holding of 
the raiyat within the meaning of the section. Section 7 of both Acts 
further provided that nothing in section 6 should be held to affect the 
terms of any written contract for the cultivation of land entered into 
between a landholder and a raiyat, when it contained an express 
stipulation contrary thereto. A raiyat could, therefore, under the former 
law contract himself out of his status. Under the former law, it was 
held that a raiyat holding land under a bhagdari or bhaoli tenure (/. ^., 
upon a rent consisting of a portion of the produce) could acquire a right 
of occupancy {Harihar Mukhurji v. Biressar Banurji^ 6 W, R., Act 
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17 ; Jiiito Moar v. Basmati Koer^ 15 W. R.^ 479 )* ^ 

raiyat holding a nuksan utbandi jote, (see sec. 180) and who by the 
custom of the locality paid rent when the land could be cultivated, and no 
rent, when he could not cultivate it (^Preinananda Ghosh v. Sina niNath 
Bat\ 20 W. R , 329). A right of occupancy could be acquired by a cul- 
tivator in that portion of the land used for his habitation as well as in 
that which was cultivated (Mohes Chandra GaJtfj^apadhaya v. Bishonath 
Dus, 24 W. R., 402), even if instead of cultivating the land he set up 
Bhopa on it and received profits from the shop-keepers {Khujtcrunntsu 

V. Ahmed Reza, 1 1 W. R., 88), in bastu land, if the tenure of the bastu 
land was raiyatwuri {^Poy^ose v. Raju Dhopi, 22 W. R., 511), in a tank 
appurtenant to land let for cultivation {Nidhi Krishna Basil v. Ram Das 
Sen, 20 W. R., 341 ; Uma C/taran Baruah v. Manl Ram Bartiah 8 C. 

W. N. 192), and in land let for grazing horses {Fitzpatrick v. Wallace, 
2 B. L. R., A. C., 317 : 1 1 W. R., 231). A firm owning an indigo concern 
and taking a cultivating lease of land could acquire a right of occupancy 
in it, provided the lease was granted to the original members of the firm, 
and by the custom of the locality the rights of occupancy in the lands 
could be tiansmitled to persons subsequently admitted as members of 
the firm (Laidlcy v. Ga/ir Gobinda Sarkar, 1 1 Calc., 501). A raiyat could 
acquire a right of occupancy, even though he let out his land to others to 
cultivate {Brindabon Chandra Chaudhri y, I ssar Chandra Biswas, W. R., 
Sp. No., 1864, Act X, 1 ; Ram A/anj^ml Ghosh v. Lakhi Narain Shaha, i 
W. R., 71) ; provided he was a bona fide cultivator in the sense of 
deriving the profits from the produce directly {Kali Charan Singh v. 
Amirudin, 9 W. R., 579). A raiyat who had held or cultivated a piece 

•of land continuously for more than 12 years, but under several written 
leases or pattahs, each for a specific term of years, was entitled to a right 
of occupancy, and neither the mere fact of his taking a lease for a term 
of years, nor the existence of a right of re-entry on the part of the land- 
lord amounted to an express stipulation under sec. 7, so as to prevent the 
right of occupancy being acquired under sec^. 6 of Act X of 1859 {Shco 
Prakash Misra v. Ram Sahai Singh, 17 W. R., 62 : 8 B. L. R., 165 ; 
Mukhtar v. Brajraj Singh, 9 C. L. R., 144; Chandrabati Koer v. 
Harrington, 18 Calc., 349 : L. R., 18 I. A.. 27). ^Similarly, a raiyat 
allowed to continue in occupation of the land on the expiry of a lease, 
which gave the landlord a right of re-entry at the end of its term, but 
which the landlord did not choose to avail himself of, and whose total 
period of occupation amounted to twenty years, was held to have acquired 
a right of occupancy {Ibatullah v. Mahomed Ali, 25 W. R., J14). Raiyats 
were entitled to add the time during which their fathers or other persons 
from whom they had inherited had been in possession, to the tim of 
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their own possession in computing tfie period of twelve years required 
for the acquisition of a right of occupancy ( IValson v. Sami Sundari 
Debi^ 7 W. R., <395 ; Nim Chand Baruah v. Murari, Mandate 8 W. R., 
127 ; Lai Bahadur Singh v. Solano^ 10 Calc., 45 : 12 C. L. R., 559). 
They could count both the time when they had been in sole possession 
of the land and the time they had been in possession of it jointly with 
others {Forbes v. Ram Lai Biswas^ 22 W. R., 5 1 ; but see contra, Mahomed 
Chaman v. Ram Prasad Bhakiit, 8 B. L. R., 388 : 22 W. R., 52 note). 
They could acquire rights of occupancy, even although the persons 
under whom they held' the land had no title to it (Amir P/ussain v. 
Sheo Sahai, 19 W. K., 338 ; Zulfan v. Radhika Prasonno Chandra, 3 
Calc., 560 : I C. L. R., 388), and the expiration of the lease of an ijaradar 
under whom a raiyat’s possession under vi joiedart right had commenced, 
could not affect the application of section 6 of Act X (Ghiilam Panja v. 
Ilarish Chandra Ghosh, i 7 W. R., 552). Wrongful eviction is not such 
an interruption of possession as would prevent a raiyat acquiring a right 
of occupancy (^Mahomed Ghazi Chaudhuri v. Nur Mahomed, 24 W. R., 
324 ; Liitifiinnissa v. Pulin Bihari Sen, W. R., Sp. No., F. B., 91 ; 
Radha Govinda Koer v. Rakhaldas Mitkhurji, 12 Calc., 82). A right of 
occupancy might be acquired in respect of an undivided share of an 
estate (Muktakeshi Dasi v. Kailas Chandra Mitra, 7 W. R., 493 ; 
Jar dine Skinner Co., v. Sarat Sundari Debi, 3 C. L. R., 140 : L. R., 

5 I. A., 164 ; Baidya Nath Mandal v. Shiidharam Misri, 8 C. W. N., 75 i ; 
Uma Charan Baruah v. Mani Ram Baruah, 8 C. W. N., 192). Rights 
of occupincy could be acquired in khamar, nij-jote or sir land, 
if let otherwise than for a term, or year by year (Goier 11 ari Singh v. 
Bihari Rant, 12 W. R., 278 : 3 Ih L. R., App., 138 ; Jihao wan BhagaU 
Jag Mohan Rai, 20^. ; AshraJ v. Ram Kish or Ghosh, 23 

W. R , 288). Compare sec. 116 of this Act. 

Non-acquisition of occupancy-rights under the former 
law.— Rights of occupancy could not be acquired by trespassers (Pir 
Baksh V. Miajaft, W. R., Sp. No., F. B., 164 ; Gulam Haidar v. Purno 
Chandra Rai, 3 W. R., Act X, 147 ; Ishan Chandra Ghosh v. Harish 
Chandra Banurji, 18 W. R., 19: 10 B. L. R., App., 5). A raiyat who 
secretly possesses himself of land and pays no rent for it has no right of 
occupancy in that land (Gharib Mandal v. Bhuban Mohan Sen, 2 W. R., 
Act X, 85). Possession obtained and continued by fraud can give no 
right of occupancy (Bhubanjai Acharji v. Ram Narain Chaudhri, 9 W. 
R., 449). Mere possession of a permissive character without any right 
cannot confer a right of occupancy (Mohxr Ali Khan v. Liam Rattan 
Sen, 21 W. R., 400 ; Adaito Charan De v. Peter Das, 17 W. R., 383^. 
Mere possession as a servant for 12 years does not give rise to right of 
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occupancy ( Uniamayi Barmanya v. Boko Behra^ 1 3 W. R., 333). A 
person occupying land as an assignee of the safttindar and cultivating 
because of the opportunity thus afforded cannot claim .the benefit of 
sec. 6 of Act X of 1859 {Uma Nath Tewari v. Kundan Tewari^ 19 W. 
R., 177). Rights of occupancy could not be acquired by a middleman 
{Gofii Mohan Rai v. Sib Chandra Sen^ i W. R., 68) ; or by a tikhadar^ 
{Ram Saran Sahu v. Veryaj^ MahtoUy 25 W. R., 554) ; or by a tenant 
holding under a zar-i-peshgi constituting a security for money advanced 
(Bengal Indigo Co. v. Raghiihar Das^ 24 Calc., 272 : L. R., 23 1. A., 158 
I C. W. N., 83). Rights of occupancy could not be acquired in land oc- 
cupied exclusively by buildings (Sarnomayi v. Blumhardt^ 9 W. R., 552 ; 
Mohar AH Khan v. Ram Ratan Sen^ 21 W. R., 400), or in land the main 
object of the occupation of which was the dwelling-house, and when the 
cultivation of the soil, if any, was entirely subordinate thereto {Kali 
Krishna Biswas v.Janki, 8 \V. R., 250 ; Ram Dhan Khan v. Hara Dhan 
Paramanik, 12 W. R., 404 : 9 B. L. R., 107 note). No right of occu- 
pancy could be acquired in a tank used only for the preservation and 
rearing of fish and not forming a part of any grant of land or an appur- 
tenance to any land {Shibu Jelya v. Gopal Chandra Chaudhri, 19 W. R., 
200) ; and a grant of a right of fishery in such a tank gives no interest 
in the sub-soil (Mahanand Chakravartii v. Mangala Kcotani^ 31 Calc., 
937 : 8 C. W. N., 804) ; or in a tank with only so much land as is neces- 
sary for its banks {Nidhi Krishna Bam v. Ra 7 n Das Sen^ 20 W. R., 341 ; 
or in a jalkar ( Uma Kanth Sarkar v. Gopal SUigh^ 2 W. R., Act X, 19 ; 
Sham Natain Chaiidhri v. Court of Wards^ 23 \V. R., 432 ; Jagga- 
bandhu Saha v. Promotho Nath Rai^ 4 Calc., 767 ; Bollai Sati v. 
^Akram AH, 4 Calc., 961) ; or by an indigo concern or firm, having no 
corporate existence (Cannan v. Kailash Chandra Rai, 25 W. R., 117) ; 
or by a firm of capitalists {Rai Kamal Dasi v. Laidley, 4 Calc , 957). 
In computing the period of twelve years necessary for the acquisition 
of occupancy rights, raiyats are not entitled to add the period of their 
predecessors’ possession to their own, except when they have inherited 
the lands from their predecessors or the jotes are transferable ( Watson 

V, Sarat Sundari Debi, y R., 3957 Dinobandhu De v. Ram Dhan 
Rai, 9 W. R., 522 y Durga Sundari v. Brindabun Chandra Sarkar, ii 

W. R., 162 ; Narendra Narain Rai v. Ishan\Chandra Sen, 22 W. R., 22 : 
13 B. L. R., 274; Khirod Chandra Rai v. Gordon, 23 W. R., 237:* 
Lai Bahadur Singh v. Solano, 10 Calc., 45 : 12 C. L. R. 559); not even 
with the consent of the zamindar ( Tara Prasad Rai v. Surjo Kanth 
Acharji, 15 W. R., 152/ Haidar Baksh v. Bhubendra Deb Kunwar, 17 
W. R., I79y but see contra on this point, Haro Chandra Guha v. Dunne, 
5 W. R., Act X, 55). Rights of occupancy could not be acquired in 
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lands sub-let for a term, or year by year by raiyats having occupancy 
rights {Gilmore v. Sarbessari Dasi^ VJ. R., Sp. No., 1864, Act X, 72 ; 
Jamaitunnissa Bibi v. Nur A/a/iomed^ ibid^ 77 ; Ketal Gain v. Nadir 
Misiri^ 6 W. R., 168 ; AbJnl Jabar v. Kali Char an Dalta^ 7 W. R., 81 / 
Kali Kishor Chaturji v. Ra?n Chandra Shah^ 9 W. R., 344 ; Haran 
Chandra Pal v. Mukta Sundari^ 10 W. R., 113 : i B. L. R., A. C., 8r ; 
Ram Dhan Khan v. Haradhan Paramanik^ 12 W. R., 404 : 9 B. L. R., 
107 note ; Nil Kamal Sen v. Daneshy 1 5 W. R., 469 ; Ishan Chandra 
Ghosh V. Harish Chandra Bantirji^ 18 W. R., 19; Annapurna Dasi v. 
Radha Mohan Patro^ 19 W. R., 95). Rights of occupancy could not be 
gained in khamar^ nij-jote or sir land, if let on a lease for a term or year 
by year (Gaur Han Sin^h v. Bihari Raufj 12 W. R., 278 : 3 B. L. R, 
App., 138 ; Bhai^wan B 1 u\^at Jo^mohan Rai^ 20 W. R., 308 : Ashraf 
V. Ram Kiskor Ghosh^ 23 W. R., 288). See sec. 116. In Haro Govindo 
Raha v. Ram Ratno Di\ (4 Calc., 67), it was doubted whether rights of 
occupancy could accrue in land held under a service tenure, but in Ram 
Kumar Bhuritacharji M. Ram Niwaz {31 Calc., 1021), it has 

been decided that such rights can be acquired in chaukidari chakran 
lands. But not by the under-tenants of such lands {Mritanjai v. Kena- 
iullah, II C. W. N., 46;. 

Acquisition of occupancy-rights by custom.— According 
to Peacock, C. J., in Thakurani Dasi v. Bisheshar Mukhurji^ (B. L. R., 
F. B., 326 : 3 W. R., Act X, 29), Act X “did not take away the right of 
any raiyat, who had a right by grant, contract, prescription or other valid 
title to hold at a fixed rate of rent.” In Hills v. [sJnvar Ghosh (\V. R., 
Sp. No. F. B., 148), it was also said by the same learned Judge that “ if 
there are any ancient or hereditary rights to which a raiyat is entitled, 
he is not precluded by Act X of 1859 from claiming and proving such 
rights in due course of law.” See also Lilanund Singh v. Nirpat Mathun 
(17 W. R., 306.) All customs, usages and customary rights are now 
saved by the provisions of sec. 183, from illustration 2 to which section 
it is evident that there may b« a valid custom or usage of the acquisition 
of rights of occupancy by under-raiyats. This is further apparent from 
sec. 1 13, as amended by the Bengal Tenancy (Amendment) Act, III, 
B. C., of 1898, in which reference is made to the holding of an under- 
raiyat having occupancy rights. 

An occupancy-right acquired under former law continues 
under present law.— In a case under the present Act, in which cer- 
tain land had been used as an orchard, and had been held by he 
plaintiff for about fifty years, it was^argued that the land, being horticul- 
tural land, a right of occupancy could not be acquired in it under the 
present Act. But it was held that a right of occupancy had been 
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acquired in the land under the former law, and that, whether or not the 
present Act applies to horticultural land, when a right of occupancy had 
been acquired under the old law, it was not forfeited by the repeal of that 
Act, there being nothing in the new enactment to deprive any person of a 
statutory right which had been acquired (//an Ram v. Narsingh La/^ 
21 Calc., 129). See also Hassan AH v. Govind Lai Basak^ (9 C. \V. N., 
141). There is nothing in the Bengal Tenancy Act to take away a right 
of occupancy acquired under leases granted at a time when Act VIII, 
B. C., of 1869 was in force, {Baidya Nath ^fa?ldol v. Sadhuram Afi'sr/\ 

8C. W. N., 75* ) 

* Under sec. 178 (i) fb) nothing in any contract between a landlord 
y&nd a tenant made before or after the passing of this Act shall take away 
an occupancy right in existence at the date of the contract. 

20 . ( 1 ) Every person who, for a period of twelve 

, „ . , , years, whether wholly or partly 

raiyat.” before or after the commencement 

of this Act, has continuously held as a raiyat land 
situate in any village, whether under a lease or other- 
wise, shall be deemed to have become, on the expira- 
tion of that period, a settled rai^^at of that village. 

(2) A person shall be deemed, for the purpose.s of 
this section, to have continuously held land in a 
village notwithstanding tliat the particular land held 
by him has been different at different times. 

(3) A person shall be deemed, for the purposes 
of this section, to have held as a raiyat any land held 
as a raiyat by a person whose heir he is. 

(4) Land held by two or more co-sharers as a 
raiyati holding shall be deemed, for the purposes of 
this section, to have been held as a raiyat by e^ch 
such co-sharer. 

(5) A person shall continue to be a settled raiyat 
of a village as long as he holds any land as a raiyat 
in that village and for one year thereafter. 
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(6) If a raiyat recovers possession of land under 
section 87, he shall be deemed to have continued to 
be a settled raiyat notwithstanding his having been 
out of possession more than a year. 

(7) If, in any proceeding under this Act, it is 
proved or admitted that a person holds any land as a 

’raiyat, it shall, as between him and the landlord under 
whom he holds the land, be presumed, for the purposes 
of this section,* until the contrary is proved or admit- 
ted, that he has for twelve years, continuously held 
that land or some part ol* it as a raiyat. 

Extended to Orissa (Not., September loth, 1891). 

Sub-eeotions ( 1 ) and ( 2 ). Settled raiyats. —These sub sections, 
which are the result of an attempt to rehabilitate the '^''khudkaskt' or 
^resident raiyat” of the old regulations, made a great change in the rent 
law. Under Act X of 1859 and Act VI U, B. C., of 1869, it was neces- 
sary for the acquisition of a right of occupancy in land that a raiyat 
should have held the same land for twelve years, and if he took up fresh 
land in the village, he had no right of occupancy in it until the lapse of 
a period of twelve years (A mar Chand luihaita v. Bakshi Paikar^ 22 W. 
K., 228). Now, a raiyat is a settled raiyat of the village and has (sec. 21) 
an occupancy-right in all land in the village in which he, or the person 
whose heir he is, has held any land for twelve years. When the hold- 
ings of the defendants consisted of land held by them partly for more 
than twelve years, and partly for less than twelve years, and the two 
classes of land were undistinguishable ; held^ that the defendants Were 
settled raiyats, and had under s. 2 1 occupancy rights in all the lands 
held by them {Sarui Chandra Rat v. Asiman, 31 Calc., 725 : 8 C. VV. N., 
601). But this rule does not a*^ply to chur or lUarak land or to land held 
under the custom of utbandi^ which must still beheld for twelve years 
before a right of occupancy accrues (sec. 180.) 

The provisions of sub-section (i) were introduced to prevent land- 
lords barring the acquisition by their raiyats of rights of occupancy by 
shiftiifg them, or changing the lands of their holdings before the expiry 
of twelve years. It was at one time proposed to insert the word **estate” 
in this section in place of the word ^Village” ; but it was ultimately de- 
termined not to do do so. Landlords can, therefore, still prevent their 
raiyats acquiring occupancy rights by shifting them from one village to 
another within their estates before the completion of the statutory period. 

7 
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There is one point which the provisions of sub-section (2) leave some- 
what uncertain, whether a raiyat can become a “settled raiyat” by 
holding during twelve years different plots of land in the same village 
under 'different landlords, or whether he must hold his land under one 
and the same landlord. See Kuldip Sin^/t v. Chatur Singh Rni^ (3 C. L. 
J., 285 : 2 C. W. N., cccii). 

Distinction between occupancy raiyats and settled 
raiyats. - The term “occupancy-raiyats” used in the Act does not cover, 
“settled raiyats.” “An occupancy right may be acquired by a new-comer 
by purchase,” (/. provided it be transferable by custom), “while the 
status of settled raiyat, is acquired by cultivating any land in the village 
as a raiyat for twelve years, or by inheritance from a raiyat who has 
done so.” (Statement of* Objects and Reasons of Bill, No. Ill of 1897, 
to amend the Bengal Tenancy Act, para 24 and Kuldip Singh v. 
Chatur Singh Rat\ 2 C. W. N., cccii : 3 C L. J., 285). The status of a 
settled raiyat as defined in sec. 20 cannot be transferred and consequent- 
ly though every settled raiyat has a right of occupancy, every occupancy- 
raiyat is not necessarily a settled raiyat {Kuldip Singh v. Chatur Singh 
Rai^ 2 C. W. N., cccii : 3 C. L, J. 285). 

The Board of Revenue have issued the following instructions to 
settlement officers on this point. 

“A raiyat who has held any land in a village for 12 years hy liitnself or 
partly through the person from whom he has inlierited, is a 8ettle<l raiyat 
of that village. He has the occupancy' right not only in that land but also 
in all other land in that village forming part of bis holding or which 
he may at any time add to his holding. His status as a settled-raiyat 
passes to his heir, hut it cannot be sold. Thus, nil occupancy-raiyats 
who have acquired the occupancy- right through the occupation of hind for 12 
years, or by inheritance from one who held for that period, should bo ije- 
corded as settled raiyats. The only remaining class f>f occupancy-raiyats are 
those who have purchased the wcuparicy-riglit, but have not held the land 
to w’hich it is attached for 12 years, or who have inherited from such purchas- 
ers, the term of 12 years from the purchase •being still unexpired. These 
alone should be recorded as occupancy-raiyats’^ (Board’s »Settlement 
Manual Part II, Chap. HI, p. 346 p. 98). 

8ub-Bection ( 3 ).— The provisions of this sub-section arc similar to 
those of sec. 6 of Act X of 1859 and of Act VIII, 13 . C., of 1869, accord- 
ing to which “the holding of the father or other person from whom a 
raiyat mherits shall be deemed to be the holding of the raiyat within 
the meaning of this section.” Under the former law, a raiyat was alwavs 
entitled to add the occupation of his father or other person from whom 
he had inherited his land to his own in computing the period necessary 
for his acquisition of an occupancy-right, but not that of a person 
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from whom he might have purchased the land, unless the holding was 
of a transferable nature. See notes to sec. 19 anie^ pp. 92-94. Occupancy- 
rights are now expressly made heritable by sec. 26. As to the liability 
of occupancy raiyats for rent which accrued in the lifetime of their pre- 
decessors, see the notes to that section. An heir of an occupancy raiyat 
can claim recognition by the landlord on the death of his ancestor who 
was the recorded tenant (Ananda Kumar Naskar v. I lari Das Haidar^ 
27 Calc., 545 ; 4 C. W. N., 608 . 

Sub-section (4). — The sub-section follows the rule laid down by 
the High Court in /wto V. Ram Lai Risivas (22 VV. R., 51), setting 
aside Mahomed Chaman v. Ram Prasad Pha^at (8 H. L. R., 338 ; 22 W. 
R., 52 note). 

When some lands were held by several occupancy raiyats jointly and 
some of them relinquished in favour of the landlord ; held^ that the 
relinquishment did not operate by wa> of enlarging the rights of the 
raiyats who remained on the land by giving them an interest over the 
whole holding {Piari Mohan Mandal v. Radhika Mohan Hazra^ 5 C. L. 
J., 9) 

Sub-section (5). — Under this sub-section a raiyat may apparently 
abandon his holding and leave the village and may still retain his rights 
as a settled raiyat, provided he returns within one year’s time and takes 
another holding in the same village, it may be under a different landlord. 

Sub-section (0). — The sub-section follows the rule laid down by 
the High Court in Mahomed Ghazi Chaudhri v. Nur Mahomed (24 W. 
R., 324), in which a zamindar sued a raiyat for ejectment and the raiyat 
pleaded continuous occupancy for twelve years, and it was found he had 
been ejected during that period, but had got back into possession. It 
was held that if the eviction were wrongful, it would not be such an 
interruption as would prevent the raiyat from acquiring a right of occu- 
pancy, but it was for the raiyat to show that the eviction was wrongful. 
See also Lutifunnissa v. Pnlin Rihari Sen^ (W. R., Sp. No., F. H. 91) 
and Radha Govind Kocr v. Rakhal Das Mukhurji^ (12 Calc., 82). 

Sub-section (7). Onus of proof. — This sub-section made a great 
change as to the onus of proof in rent cases. It was introduced in the 
interests of the raiyats, who had always experienced diflficulty in producing 
legal proof of their acquisition of occupancy rights. Now, the onus is on 
the landlord to disprove the assertion on the part of their raiyats of their 
having held land continuously for twelve years. This presumption can 
only arise in the case of a raiyat who has other occupancy holdings in the 
same village when those other occupancy holdings are held under the 
same landlord {Kuldip Sin^h v. Chaiur Sin^A Raiy 3 C. L. J., 285 : 
2 C. W. N., cccii). And this presumption does not apply to the occupants 



100 


BENGAL TENANCY ACT. 


tOhap. V. 


of cAur or dearcJi land, who, if they allege that they have been for twelve 
continuous years in possession, must prove that allegation {Beni Prasad 
Koert v. Chaturi Tewari^ 33 Calc., 444 ; 4 C. L. J., 63). 

In a suit brought by a purchaser of an estate at a sale for arrears of 
Government revenue, it is for the defendant who claims to be a raiyat 
with a right of occupancy to start a prima facie case by showing that he 
held the lands as a raiyat within the meaning of the proviso to sec. 37, 
Act XI of 1859 {Ambica Charan Chakravartti v. Day a Gazi^ 3 C. L. J., 
Sin : 10 C. W. N., 497). 


21 . (1) Every person who is a settled raiyat of a 

village within the meaning of the last 

Settled raiyata . tui 'Ui-r 

to have occu- foregoing Section shall have a right 01 

pancy rights. occupancy ill all land tor the time being 


held by him as a raiyat in that village. 


(2) Every person who, being a settled raiyat of a 
village within the meaning of the last foregoing sec- 
tion, held land as a raiyat in that village at any time 
between the second day of March, 1883, and the com- 
mencement of this Act, shall be deemed to have ac- 
quired a right of occupancy in that land under the law 
then in force ; but nothing in this sub-section shall 
afiect any decree or ordi:.r passed by a Court before 
the commencement of this Act. 


Extended to Orissa (Not., Sept. loth, 1891'. 

Restrictions on the acquisition of occupancy-rights.— 
Notwithstanding the provisions of this section, occupancy- rights cannot 
be acquired in proprietors’ private lands, knbwn in IJengal as khamaVy 
nij or nij-Jote and in Behar as ziraty sir or kamaty if let under a lease 
for a term of years or under a lease from year to year (sec. 1 16). As 
already pointed out settled raiyats do not acquire occupancy-rights in 
chuTy dearah or uibandi lands, until they have held the same land for 
twelve continuous years (sec. 180). Occupancy-rights cannot be acquired 
\o ghalwalt XeLTkds {l/pendra Natk Hazra v. Ram Nath Chaudhriy 33 
Calc, 630 : Mohesk Manjhi v. Pran Krishna Mandoly 1 C. L. J , 13E). 

When a lessee of lands in the occupation of raiyats who had jolc 
rights obtained khas possession with the consent of the raiyats for the 
purpose of indigo cultivation ; held, that the lessee being merely a land- 
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lord in occupation did not acquire occupancy-rights in the land, and the 
lessor became entitled to khas possession on the expiry of the lease 
{Ram Lochan Koeri v. Collingrid^e^ ii C. W. N., 397). 

If a tenant is an occupancy or settled raiyat of some lands in a village 
he is entitled to right of occupancy in respect of other lands held by him 
in the same village if he holds them as a raiyat and not in any other 
capacity. {Bujrangi Raut v. M. H, Mackenzie^ 7 C. L. J., 475). 

Accreted lands. — A raiyat who has a right of occupancy has the 
same right in land accreted to his jote as he has in his jote {Gaur Hart 
Kaibartto v. Bhola Kaibartto^ 21 Calc., 233) ; but not if he is a yearly 
raiyat of chur or dearah land {Beni Prasad Koeri v. Chaturi Tewariy 
33 Calc., 444)- 

Urban and suburban lands.— The use of the word “village” in 
this section shows that no right of occupancy can be acquired under the 
Act in towns and suburban lands, and it has been held that “ there is no 
authority for the proposition that there may be rights of occupancy in 
suburban lands lei for purposes of building, though these rights may not 
be cognizable under a law intended only for agricultural landlords and 
tenants” {Rakhaldas Addi v. Dinomayi Debiy 16 Calc., 652.) The 
original Act did not expressly exclude from its operation urban areas except 
the town of Calcutta {Hassan AH v. Govinda Lai Basaky 9 C. W. N., 
141.) But see the addition to s. i (3), made by s. 3, Act I, B. C., of 1907, 
p. 2. and Act I, E. B. C., of 1908. 

Sub-ssction (2). —The 2nd March, 1883, is the date on which leave 
was obtained to introduce into the Council the Bill to amend the Tenancy 
Act. Tie object of this sub-section was to prevent raiyats being induced 
to contract themselves out of their rights during the passing of the Bill 
through the Council. This object is given further eOect to in sec. 178. 
The provisions of sub-section (2) of section 21 are expressly retrospective 
and apply to suits pending at the commencement of the Act (Jogeshar 
Das V. Aisani KoibarttOy 14 Calc., 553 ; Tapsi Singh v. Ram Saran Koeri 
15 Calc., 376). 

Veto on contraots barring acquisition of occupancy-rights. 
—Under sec. 178 (i) (a) nothing in any contract between a landlord and 
tenant made before or after the passing of this Act shall bar in perpetuity 
the acquisition of an occupancy-right in land. Under sub-sec. (2) no- 
thing in any contract made between a landlord and a tenant since the 15th 
July, 1880, (the date of the publication of the Rent Commission’s Report) 
and before the passing of this Act shall prevent a raiyat from acquiring 
in accordance with this Act, an occupancy-right in land ; and under sub- 
sec. Q) {a) nothing in any contract between a landlord and a tenant after 
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the passing of this Act shall prevent a raiyat from acquiring in accord- 
ance with this Act an occupancy right in land. 


22 . (1) When the im- 

Effectofacqui. mediateland- 
sition of TOOU- qq . 

pancy-nght by 

landlord. CUpancy-llol- 

ding is a proprietor or per- 
manent tenure-holder, and 
the entire interests of the 
landlord and the raiyat in 
the holding become united 
in the same person by 
transfer, succession or 
otherwise, such person 
shall have no right to hold 
the land as a tenant, but 
shall hold it as a proprie- 
tor or permanent tenure- 
holder (as the case may 
be ;) but nothing in this 
sub-section .shall prejudi- 
cially affect the rights of 
any third person. 

(2) If the occupancy- 
right in land is transferred 
to a person jointly interes- 
ted in the land as proprie- 
tor or permanent tenure- 
holder, he shall be entitled 
to hold the land subject to 
the payment to his co-pro- 
prietors or joint perma- 
nent tenure-holders of the 


EASTERN BENGAL & ASSAM. 

“22. (1) When the im- 

mediate landlord of an oc- 
cupancy-holding is a pro- 
prietor or permanent te- 
nure-holder, and the en- 
tire interests of the land- 
lord and the raiyat in the 
holding become united in 
the same person, such per- 
son shall have no right to 
hold the land as a raiyat, 
but shall hold it as a pro- 
prietor or permanent te- 
nure-holder (as the case 
may be ;) but nothing in 
this sub-section shall pre- 
judicially affect the rights 
of any third person.” 

“(2) If the occupanc}’- 
right in land is transferred 
to a person jointly inter- 
ested in the land as pro- 
prietor or permanent te- 
nure-holder such person 
shall have no right to hold 
the land tis a raiyat, but 
shall hold it as a proprie- 
tor or permanent tenure- 
holder as the case may be, 
and sl^all pay to his co- 
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shares of the rent which sharers a fair and equit- 


may be from time to time 
payable to them ; and if 
such transferee sub-lets 
the land to a third person, 
such third person shall be 
jdeemed to be a tenure- 
holder or a raiyat, as the 
case may be, in respect of 
the land. 

Illu%tration. — A , a oo-sharer land* 
lorfl, purchases the (XJGUpanoy holding 
of a raiyat A'. A is entitled himself 
to hold the land on payment to his co- 
sharers of the shares of the rent pay- 
able to them in respect of the holding. 
A sub-lets the land to K, who takes it 
for the purpose of e-stablishing tenants 
on it ; Y becomes a tenure- holder in 
respect of the land. Or A sub-lets it 
U) who takes it for the purpose f>f 
cultivating it himself ; Z l)ecomes a 
raiyat in respect of the land, 

(3) A person holding 
land as an ijaradar or far- 
mer of rents shall not, 
while so holding, acquire 
[by purchase, or other- 
wise,] a right of occupancy 
in any land comprised in 
his ijara or farm. 

Explanation . — A per- 
son having a right of occu- 
pancy in land does not 
lose it by subsequently 
becoming jointly interest- 


able sum for the use and 
occupation of the same.” 

“(3) In determining 
from time to time what is 
a fair and equitable sum 
under sub-section (2) re- 
gard shall be had to the 
rent payable by the occu- 
pancy raiyat at the time 
of the transfer and to the 
principles of this Act re- 
gulating the enhancement 
or reduction of the rents 
of occupancy raiyats.” 

“(4) A person holding 
land as an ijardar or far- 
mer of rents .shall not, 
while so holding, acquire 
by purchase or otherwise, 
a right of occupancy in 
any land comprised in his 
ijara or farm.” 

The intention of this section is 
to carry out the policy of the framers 
of Act VI 11 of 1885 and to prevent 
or discourage the acquisition of 
occupancy rights by landlords. 

Sub-section 2) in the Bengal Act 
docs not clearly extinguish the 
tenancy or holding and leaves the 
status and position of the purchasing 
co-sharer landlord uncertain. The 
amendment while providing that in 
respect of his exclusive possession, 
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ed in the land as proprie- 
tor or permanent tenure- 
holder, or by subsequently 
holding the land in ijara 
or farm. 


the purchasing landlord shall pay to 
his co-sharers, the sum which would 
have been payable from time to 
time by the occupancy raiyat, is in- 
tended to make it clear, that his 
possession shall be the exclusive 
possession of a co-sharer proprietor 
or tenure-holder as the case may be. 

As a tenure-holder is a tenant 
the word raiyat has been substituted 
for the word tenant in both the sub- 
sections (i) and (2). 

In the Bengal Act the v/ord rent 
is used for the sum payable by the 
purchasing co-sharer to the other 
co-sharers and might lead to an 
ambiguity as to the status of the 
former : the present section is so 
framed as to obviate that difficulty. 


Extended to Orissa, (Not, Sep. loth, 1891]. 

The words in heavy brackets in this section were added by s. 10, Act 
I, B. C., 1907. The section as altered for Eastern Bengal will be found 
in the opposite column. 

Sub-section ( 1 ). — The rule laid down in this section is analogous 
to the provisions of section III, cl. (d), of Act IV of 1882, under which a 
lease of immoveable property determines in case the interests of the 
lessee and the lessor in the whole of the property become vested at the 
same time in one person in the same right. It is in accordance with the 
rulings of the High Court in the cases of Mitrajit Sin^h v. Fitzfiatricky 
II W. R., 206 ; Reed v. Srikrishna Sinoh^ 15 W. R., 430 ; Bui Chand 
Jha V. Lathu Mudi^ 23 W. R., 387 ; Lai Bahadur Singh v. Solano^ 
10 Calc., 45 : 12 C. L. R., 559 ; zxi^ Radha Govind Koerw. Rakhal 
Das Mukhurji^ 12 Calc., 82. But see contra^ Umesh Chandra v. Raj 
Narain^ 10 W. R., 15 ; Rushton v. Atkinson^ rr W. R., 485 and Savi v. 
Panchanan^ 25 W. R., 503. In Lai Bahadur Singh v. Solano^ it was 
said that a right of occupancy must be acquired against somebody, 
and if a raiyat is in possession of the land in a double capacity, both as a 
raiyat and as a malik^ it is almost impossible to conceive how he*can 
under these circumstances acquire a right of occupancy against himself. 
In Radha Govind Koer v. Rakhal Das Mukhurji^ (12 Calc., 82), it was 
decided that even if the proprietor purchased an occupancy raiyat’s land 
benami in the name of a third person, the right was gone ; and in Piari 
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• 

Mohan Mukhurji v. Badal Chandra Bagdi^ (28 Calc., 205 :5 c. W. N., 
310), it was held that an under- raiyat’s lease which was without the land- 
lord’s consent and unregistered was invalid, and a landlord purchasing 
the holding of the raiyat in execution of a decree for arrears of rent was 
entitled to eject the under-raiyat, who was not protected by this clause. 
But the contrary was laid down in Amirulla v. Nazir Mahomed^ (31 
Calc., 932). This judgment was subsequently withdrawn, as it was 
discovered that no notice had been served on the heirs of the deceased 
respondent. But the principles of the judgment were affirmed in 
Amirulla Nazir Mahomed^ (3 C. L. J., 155: 34 Calc., 104). It was, 
however, distinguished from in Radan Chandra Das v. Rajeswari Debya^ 
(2 C. L. J., 570) ; in which case the plaintiff, a jotedar under Government, 
let out a portion of his jote to a raiyat as chukanidar^ who again sublet 
a portion of his holding to the defendant, without the consent of the 
plaintiff, and otherwise than by a registered instrument. Subsequently, 
the raiyat having surremlered a portion of his holding, which, he had 
sublet to the defendant, plaintiff brought this suit for recovery of posses- 
sion ; held^ sec., 22 di i not apply, and the landlord was entitled to khas 
possession and no notice to quit was necessary. 

There^ jio merger in the c ise of Tipatni interest coming into the 
same hands as the iaterest (Jibanti Nath Khan v. Gokul 

Chandra Chaudhuri^ 19 Calc., 760'. The contrary was held in the case 
of a interest created after the passing of the Transfer of Property 
Act {Promotho Nath Mittm v. Kali Chaudhuri, 28 Calc., 744 ; see, too, 
Prasanna Nath Rai v,/ag(it Chandra^ 3 C. L R., 159). shikmi 

and tnukarari interests become vested at one time in the same persons, 
then, whether the mukarari lease was a lease for agricultural purposes 
or not, the mukarari interest merges in the superior tenure {Surja 
Narain Mandal v, Nanda Lai Sinha^ 33 Calc., 1212). 

The rights of third persons referred to in this sub-section and in sub- 
section {2) must be valid rights {Piari mohan Mukhurji v. Badal 
Chandra Ragdi^ 28 Calc., 2^5 : 5 C, W. N., 312), and cannot therefore ^ 
save the rights of a mortgagee from the raiyat who has died without 
heirs ; “ otherwise ” means, in a similar way (Mukta Keshi Dasi v. 
Pulin Behari Singh 13 C. W. N., 12). 

Sub-seotion ( 2 ).— In Gur Raksh Rai v. Jeolal Rai^ (16 Calc., 127), 
in which a tenant had commenced to occupy his holding in 1871 and had 
purchased a fractional share of the proprietary interest in 1878, it was 
held on his suing for possession after being dispossessed in May, 1886, 
that there was nothing in Act VI 11 , B. C., of 1869 to prevent his acquir- 
ing such right, if after his purchase he continued to hold the land as a 
raiyat, and the relation of landlord and tenant existed between himself and 
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his co-sharer proprietor, and if the period for which he so held extended 
for twelve years from the commencement of his holding. In Silnnath 
Panda v. Palaram TripaH^ (21 Calc, 869), the plaintiff sued fora share 
of the rent of a jote^ alleging that it had been purchased by the defend- 
ants, who were his co-sharers in the landlord’s interest. It was held that 
the plaintiff was entitled to a decree and it was said that, though the 
section provides that on the transfer of an o':cupancy right in land to a 
person jointly interested in the land as proprietor or permanent tenure- 
holder, the occupancy right shall cease to exist, “ it does not follow that 
the tenancy will be altogether extinguished. The third person mention- 
ed in the clause must be held to include every person interested 
other than the transferor and transferee. So that the acquisition of an 
occupancy right by a proprietor would not affect the right of a co-sharer 
landlord to receive his share of the rent of the tenancy.” In another 
Jawadul Hak v. Ram Das Saha^ (24 Calc., 143 ; i C. W. N., 166), 
the plaintiff, who was a co-sharer in a ialuk^ sued for khas possession to 
the extent of his share in a jote^ in which the defendant had put up to 
sale and purchased the occupancy right of a tenant, the defendant being 
the plaintiffs co-sharer in the taluk in which iht jo te was situated. The 
Munshiff before whom the suit first came dismissed the suit, holding that 
the defendant who had purchased the jote^ was entitled to hold it as a 
tenant, and that the plaintiff was accordingly not entitled to khas posses- 
sion of his share. His decision was reverse I by the Subordinate Judge, 
who held that the principal defendant had purchased nothing, the effect 
of his purciiase being to extinguish the entire tenancy. On appeal to the 
High Court the Subordinate Judge’s d'^cision was reversed by Beverly, 
J., and on appeal under the Letters Patent to a Bench of five Judges the 
decision of Beverley J., was affirmed. In the judgment of the Bench it was 
said : — “ Sub-sertion (2) of section 22 of the Tenancy Act provides that 
if an occupancy-right is transferred to a person jointly interested in 
the land as a proprietor, the occupancy-right shall cease to exist. It is 
not said, and the sub-section cannot be understood to mean, that the 
holding shall cease to exist, but that the occupancy-right which is an 
incident to the holding shall cease to exist, and there is nothing in the 
sub-section inconsistent with the continuance of the holding, divested of 
this right of occupancy which attached to it. The saving clause in the 
sub-section ‘ that nothing in it shall prejudicially affect the rights of any 
third person,’ indicates also that the holding would for some purposes at 
all events, continue to exist.” 

The ruling in the case of Jawadul Hak v. Ram das Saha^ (24 Calc., 

1 43 J was followed in V. Minnat Ali\ (24 Calc., 521 J, But in 

Ram Saran Poddar v. Mahomed Ijitif (^3 C. W. N., 62 ) it was held that. 
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when a landlord had brought an occupancy holding to sale, had pur- 
chased it himself, and settled it with a new raiyat, he could ndt sell the 
same occupancy h olding again in execution of a decree for arrears of 
rent of past years. It was said that there was no subsisting right in the 
old raiyat, which could be sold, and the plaintiff, who purchased at the 
second sale, had acquired nothing. 

In Girish Chandra Chaudhri v. Ketlar Chandra Rai^ (27 Calc., 
473 > 4 C. VV. N., 569^, the case of Jawadul Hak v. Ram Das Saha was 
again distinguished from. In this case the plaintiffs and the defendants 
were the joint owners of a taluk, appertaining to which there was a non- 
transferable occupancy holding. The defendants brought to sale and 
purchased that holding in execution of a money decree and took posses- 
sion of the land. The plaintiffs sued to obtain joint possession with the 
defendants of the land. They were successful in the lower Courts. In 
second appeal it was argued on the authority Jawadul Hak v. Ram 
Das Saha that the occupancy-right was severable from the tenancy 
right, and that although the occupancy-right could not be sold, the sale 
and purchase of the tenancy right were good, and that the plaintiff had 
consequently no right to interfere with the possession of the purchasing 
defendants. But the appeal was disallowed. “ Section 27,” it was said, 
“does not make a non-transferable occupancy holding transferable, when 
the purchaser happens to be one of the proprietors. That section, read 
in connection with the other sections of the Act, must be taken to refer 
to occupancy holdings which are of a transferable chariicter, and the 
section enacts that when such a holding is transferred to one of the 
co-proprietors the occupancy-right in the land so transferred shall cease 
to exist. The decl:>ion to which we have been referred merely held that 
although by the operation of that section the occupancy-right ceased 
to exist, there might be a good transfer of the holding. Although under 
the provisions of sec. 22, an occupancy-right may be severable, it is 
only severable in cases to which that section applies, and cannot be made 
severable in all cases. Apart from any special provision of law such as is 
contained in section 22, and is applicable only to the cases referred to in 
that section, it does not seem possible on tany principle to hold that in the 
case of a non-transferable occupancy holding, the holding can be sold 
without the right of occupancy, so as to give the transferee a right to re- 
tain possession of it.” See also Dilbar Sardar v. Husain Alt, (26 Calc,, 
553)> and Ramrup Mahto v. Manners, (4 C. L. J., 209). The correctness 
of the decision in Jawadul Hak^s case was subsequently affirmed by a 

Full Bench in Ram Mohan Pal v. Kachu, (32 Calc., 386 ; i C. L. J., i ; 9 
C. W. N., 249). . 

Sub-section (3).*— Sub-section {3) and the explanation to the sec- 
tion follow the rulings of the High Court in the following ctises : {Gilmore 
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Y. Snmmi Bhumik, W, R., Sp. No., 1864, Act X, 77 ; &* Co, v. 

JogetidM Narain Rai,^ i \V. R., 76 ; Mokundo Lul Dhobi v, Crotody^ 17 
W, R., 274 ; 8 B. L. R., App., 95 ; Umanath Tewari v, Kundan Tewan^ 
19 W. R., 177 ; Said v. Panchanan Rai^ 25 VV. R., 503 ; Rum Sanin Suku 
V. Veryag Mahton^ 25 W. R., 554; Jardine Skinner Sr* Co, v. Sarat 
Sundari Debi, 3 C. L. R., 140 ; L. R., 5 I. A., 164 ; Rai Kamal Dasi v. 
Laidley^ 4 Calc., 957). 


In a case decided under the Tenancy Act, {Maseyk v. Rhagahati Bur^ 
mama, 18 Calc., 12 1), the question was whether certain persons who 
had occupied land as raiyats were debarred from acquiring occupancy- 
rights in it owing to their being jointly interested in the land as ijaradars 
or farmers. It was held that they were not. 


Alterations made in this section by Act I, B. 0., of 1907.— 
In the Notes on Clauses of the Bengal Tenancy (Amendment) Bill 1906, 
I it was explained that the object of the amendment of section 22 was to 
counteract the ruling of the High Court in fawadul HaPs case and the 
Full Bench ruling in Ram Mohan Pal v. Kachu, “ These decisions '' it 
was said, “ lay down a rule opposed to the policy of the authors of Art 
VIII of 1885 , which was to discourage the acquisition of occupancy hold- 
ings by landlords.^' 

The provisions of sub-section (2) were greatly modified by the Select 
Committee on the Bill who in their report observe that “the amendments 
made by them in the section will give eflfect to the intention of the framers 
of the Act, by providing that, where a sole landlord acquires an occu- 
pancy holding of his raiyat, the interests of such landlord and tenant 
•merge into a landlord’s interest ; and that where one of several ro-sharer 
landlords or joint tenure-holders acquires an occupancy-right of a tenant 
of all the co-sharers or joint-tenure holders, such landlord cannot thereby 
acquire an occupancy-right, or by sub-letting, bar the acquisition of 
raiyati rights by the sub-lessees. At the same time, under the section 
as modified by us, the landlord will not be prevented from cultivating 
the land himself, though the holding will not become proprietor’s private 
land. We have inserted an illustration to make the meaning of the 
section quite clear. Our attention has been called to a ruling of the High 
Court {Ramrup Mahto v. Manners,, 4 C. L. J., 209) to the effect that the 
word ‘acquire,’ in sub-section (3) of section 22, does not include ‘ pur- 
chase.’ In order to prevent the acquisition of a right of occupancy by an 
ijaradar during the period of his lease through a purchase behind the 
back of the landlord, we have inserted the words ‘ by purchase or other- 
wise ’ after the word ‘ acquire.’” 
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Incidents of occupancy-right. 

23 . When a raiyat has a right of' occupancy in 
respect of any land, he may use the land 

IncidmU of , i i i ... 

occupancy-righi. 111 any maimer which d oes n ob inaj^ally 
nuyatfii respect imp air th e va^jfi,.oJLth!e.land or rend er it 

of use of land. lu ^ 

unht tor the purposes ^qf the^tgnancy ; 
but shall not be entitled to cut down tree^s in contra- 
vention of any local custom. 

Extended to Ocissa, (Not., Sept, loth, 1891). 

Nothing in a contract iiuide after the passing of this Act shall take 
a\tay or limit the right of an occupancy raiyat to use land as provided by 
this section [sec. (3) (b)]. 

Use of land by occupancy raiyats — In an early case under 
Act X of 1859 it was said that a raiyat with a right of occupancy might 
erect ^ pukka house on his land and do what he liked with it so long as 
he did not injure it to tlic zamirniar^s detriment {Nyamatullah w i'tovind 
Chandra Dutta^ 6 \V. R., Act X, 40). In later cases, however, it was 
held that a :am/ndtr might object to the erection of brick houses on land 
let for purposes of cultivation, and might by injunction restrain his 
raiyat from doing anything which would substantially alter the character 
of the tenure iSh/h Pas Uandopadhaya v. Haman Pas Muk/iopadhaya^ 8 
15, L R., 242: 15 W. K., ^Go ; /aya/ Chandra AW V. Phan Chandra 
Isanurji^ 24 \V. R., 220 ; I.al Sahu v. Pco Narayan Sinc^h, 3 Calc., 781 ; 
2 C. L. R., 294). An occupancy raiyat had also no rii>hl to excavate a 
tank on his land (Tarini Charan Basu v. Peb Narain., 8 B! L. R., App, 
69)7m contravention of the terms of his lease {Mon/ndro Chandro Sanar 
V. Manirudin Biswas^ 1 1 B. L. R., App., 40 ; 20 \V. R., 230), or to dig 
earth for the puipose of making bricks (Kadambini Pebi v. Nabin 
Chandra AdukhyZ\< \ Anand Kumar Mukhurji v. Bissotuith 
Banurji^ 17 \V. R., 416). If he had a mukarari interest in the land, 
he might build a well or do anything else which did not entirely destroy 
the land so as to endanger the zamindat^s ground rent {Phipat Siny^h 
V. Halalkhuri Chaudri, W. R., Sp. No., 1864, 279^. It cannot be laid 
down as a broad proposition of law that the building of an indigo factory 
on land let out for agricultural purpose must generally render it unfit 
for the purpose of the tenancy. It is a question of fact .ind must depend 
upon the circumstances of each case, /fan Mohan Misscr v. 
Burendra Narain Siniia^ 34 I. A., 133 ; 34 ('ale., 718 : 1 1 C. W. N., 794 
6 C. L. J., 19. 
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But if a landlord stood by and ‘allowed his tenant to erect pukka 
^buildings on the lajtd, he could not turn him out of possession {Bent 
Mtidhab Banurji v,Jat Krishna Mukhurji^ 12 W. R., 495 : 7 
1 52 ; Sib Das Bandopadhaya v. Baman Das Mukhopadhaya^ 8 B. L. R , 
242 : 15 W. R., 360). Similarly, if he allowed him to excavate a tank 
; without making any attempt to restrain him {Kedar Nath Niii* v. Khcttro 
Pal Sritiratmiy 6 Calc., 34 ; 6 C. L. R , 569), or to build a homestead or 
use part of the land for tanks or gardens {Prasatimt Kumar Chatuni v. 
Jiigan Nath Basak^ 10 C. L. R., 25), or to excavate earth for brick-mak- 
ing {Nicholl V. Tarini Charan Basu, 23 W. R., 298', or to convert his 
l^d into a mango grove {Naina Misra v. Rupikitn^ 9 Calc., 609 ; r2 C. 
L. R., 300), he would not be allowed to eject or interfere with him. 

Now, an occupancy raiyaCs rights in this respect are regulated by 
secs. 76 and 77 of this Act. Under sec. 77 (i; a raiyat at fixed rates 
and an occupancy raiyat have a right to make “ improvements in their 
land, and “improvement” is defined in section 76 (1) to mean any work 
" which adds to the value of the holding, which is suitable to the holding 
and which is consistent with the purpose for which it was let, such as 

wells, tanks, water-channels [76(2)(a)j, and suitable dwelling-houses, 
for the raiyat and his family with all necessary out-oflTices, [76 (2) (f)]. 
Under sec. ic8, cl. (p) of the Transfer of Property Act, which section 
however has not yet been extended to agricultural leases (s. 1 17), a lessee 
must not, without the lessor’s consent, erect on the property any perma- 
nent structure, except for agricultural purposes. 

Trees. — Under the former law it was decided that, though a tenant 
had a right to enjoy all the benefits of the growing timber during hirj 
occupation, he had no right to cut down the trees and convert the timber 
to his own use {.Abdul Rahman v. Dataram Bashi^ W. R., Sp. No , 
1864, 367) ; but he had a right to the possession of trees on his land 
{Mahomed Ali v. Bolaki Bhagat, 24 W. R., 330). Now, under the terms 
of this section a raiyat with a right of occupancy may cut down trees 
on this land without his landlord’s consent, unless there be a custom to 
the contrary, of which it is for the landlord to give evidence (Na/ar 
Chandra Pal Chaudhri v. Ram Lai Pal, 22 Calc., 742). As to the 
ownership of the trees themselves, if the tenant has a perpetual lease 
at a fixed rent and the lessor has reserved no reversionary interest 
in the land or the trees growing on it, the lessees are entitled to the 
ownership of the trees {Saroda Sundari Debia v. Gomi, 10 W. R., 419 ; 
Golak Ran i v. Nabo Sundari Dasi, 21 W. R., 344^ See also Harbans 
Lai V. Maharaja of Benares, (23 All., 126). But in the case of raiyats 
w\ih only rights of occupancy, according to the decision in Nafar Chan’ 
dra Pal Chaudhri v. Ram Lai Pal, and the long series of decisions cited 
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in that case, the trees arc the propcrt/ of the proprietor of the land on 
which they grow, though the tenant has a right to enjoy all the benefit 
that the growing timbers may afford him during his occupancy, and 
to cut them down subject to a custom to the contrary. But the proprie- 
tor’s rights are subject to modification or complete extinction by contract 
and custom. The case of Nafar Chandra Ghosh v. Nand Lai Gosamt\ 
(22 Calc., 751, note) affords an example of the modification of his rights 
in this respect by custom ; for, in this case, it was found that by the 
custom of the samindari^ the zamindar was entitled to recover only one- 
fourth share of the value of the trees cut down by the raiyats, when the 
raiya’.s had them cut down without his consent or permission. A differ- 
ent rule has, however, been laid down in the North-West Provinces with 
regard to the fallen wood of self-sown trees. It has there been held that 
a zamindar claiming a right to the fallen wood of self-sown trees growing 
on an occupancy holding must prove some custom or contract, by which 
he is entitled to such wood, there being no general rule in India to the 
effect that there is a right in the landlord or a right in the tenant by 
general custom to the fallen wood of self-s )wn trees {Nathan v. Kamala 
AT/rt;", 13 All., 571). When there was a custom in a village that the 
raiyats could, when they required fire wood for the purposes of cremation 
and on occasion of village feasts, appropriate a^^achha or valueless trees, 
grown on the land of the raiyats after they had been inducted into 
possession, with the permission of the barua or village headman, and on 
such permission being asked nothing had to be paid by the raiyats, it 
was held in a case in wliich certain a\*achha trees had been cut down 
without such permission being asked for, that the landlord could have 
sustained no damage by reason of the acts of the raiyats in cutting and 
misappropriating the trees {Samsar Khan v. Lochin Dits, 23 Calc., 854.) 
A tamarind tree is not an a^achha or shrub {Nil/nani Maitra v. Mathura 
Nathjoardar^ 4 C. W. .N., clix : 5 C. L. J., 4*3)* The case of Man 
Mohini Gupta v. Kaj^hu Nath Misra^ (23 Calc., 209) affords an illustra- 
tion of a landlord’s right in trees being extinguished by contract. In 
this case, a le.tse of a mau/.ah *w.ts granted for the express purpose of 
clearing jungle land and bringing it under cultivation, and it was held 
that, as there was no reservation in the lease of the right in the trees, 
the lessee had the right to appropriate them, when cut. A perpetual 
injunction restraining the defendant from planting trees the roots of 
which are likely to penetrate the foundation of plaintiffs building and 
wall, is unworkable {Lakshmi Narain lianurji v. Tara Prasanna 
Hanurji^ 31 Calc , 944). 

Obligation of 24 . An occupancy-raiyat shall pay rent 

raiyat to pay . * r • , . 

rent. tor his holding at fair and equitable rates. 
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Extended to Orissa, (Not, Sept ^oth, 1891). 

The expression ‘‘fair and equitable rates” is apparently taken from 
sec. 5 of Act X of 1859 and of Act VI 11 , B. C., of 1869, which laid down, 
as is done in sec. 27 of this Act, that the rate previously paid by the 
raiyat shall be deemed fair and equitable until the contrary is proved. 

Protection 26 - An occupancy-raiyat shall not 

^5^pt be ejected by his landlord from his hold- 
fied grounds. except in cxecution of a decree for 

ejectment passed on the ground — 

(a) that he has used the land conn)rised in his 

holding in a manner which renders it unfit 
for the purposes of the tenancy, or 

(b) that he has broken a condition consistent 

with the provisions of this Act, and on 
breach of which he is, under the terms of. 
a contract between himself and his land- 
lord, liable to be ejected. 

Extended to Orissa, (Not., Sept. I9,ih, 1891). 

Protection from eviction.— Before a tenant can be ejected on 
the grounds mentioned in clauses (a) and (/O of this section, the landlord 
must serve a fiotice on the tenant specifying the misuse or breach com- 
plained of, and where the misuse or breach is capable of remedy, 
requiring the tenant to remedy the same, and, in any case to pay 
reasonable compensation ; and no suit for ejectment can be brought 
unless the tenant has failed to comply within a reasonable time with the 
notice (sec. 155). Under sec. 178, sub-section (i), clause (c), nothing in 
a contract made before or after the passing of the Act shall entitle a land- 
lord to eject a tenant otherwise than in acchrdance with the provisions of 
this Act. Under the former rent law, it was ruled that, though in strict 
law a farmer forfeits liis lease by the withdrawal of the security given by 
him at the time of taking the farm, yet cases of forfeiture are not favour- 
ed, when no injury has resulted, or where a money compensation is a 
sufficient remedy (A /am Chandra Saha v. Moran Co,, VV. R., Sf). 
No., 1864, Act X, 31). But in another case it was said that parlies must 
be bound by the terms which they have deliberately agreed upon between 
themselves {.Ram Kumar Bhattacharji v. Ram Kumar Sen, 7 W. K , 
132). As to breach of conditions of leases it was decided that in the ab- 
sence of a provision for the caiicelmcnt of a lease, or that the landlord 
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shall have a right of re-entry on btieach of any of its stipulations, a 
breach does not cancel a lease or give a right to eject (Autrar Singh v. 
Mohini Datta Singh. 2 W. R., Act X, loi). But when forfeiture is pro- 
vided as the penalty for the breach of any particular clause, it may be 
enforced {Mahomed Faiz Chaudkri v. Shib Dtilari Tewari^ 16 W. R., 
103 ; Bir Chandra Manik v. Hussain^ 17 VV. R., 29) ; and there is no- 
thing incompatible in the two remedies of damages and forfeiture for 
breach of the conditions of a lease {Chandra Nath Misra v. Sardar 
Khan^ 18 W. R., 218). On the expiry of the term of a lease, by which h 
ghat together with certain jote lands were let out at a certain annual jama 
for both the jote lands and the^^/z^i/, the defendants held over for many 
years on the same terms. The plaintiff gave the defendants notice to 
quit and sued for possession of the ghat \ that the plaintiffs 
were entitled to khas possession of the i^hat though the defendants were 
occupancy raiyats as regards the lands {//ayes China Barlu\ 
Calc., 459). A suit for ejectment of a tenant cannot be maintained, unless 
the tenancy has been determined, i. e, unless there has been a previous 
notice to quit or a demand for possession {Deo Nan dan Prosod v. Meghtt 
Mahton^ ii C. \V. N., 225). See note ^'‘Determination of relation of 
landlord and tenant f at the commencement of Chap. VIII. 

Uao of land in a manner unfitting it for purposes of ten- 
ancy.-— In a suit under this Act a tenant was sued for converting 
land admittedly let for agricultural purposes into an orchard, and he was 
held to have used it in a manner unfitting it for the purposes of the ten- 
ancy and to be liable to ejectment (Saman Cope v. Raghuhar Ojha^ 24 
Calc., 160 : I C. W. N., 223). Whether the building of an indigo fac- 
tory on a portion of land let out for agricultural purposes, renders the 
land unfit for the purposes of the ten.incy depends upon the circumstanc- 
es of the individual case and is a question of fact {Hari Mohan Misser 
V. Surendra Narain Singy 6 C. L. J., 19 : ii C. \V. N., 794 : 34 Cal., 
718 P.C.) 

Denial by tenant of hi^ landlord’s title no ground of for- 
feiture or ejectment. — The denial by a tenant of his landlord’s title 
is no ground of forfeiture of his tenancy under the Tenancy Act, as under 
the former law, and he cannot now be ejected for this reason { DebirudtRn 
y. Abdur Rahimy 17 Calc., 196; Dhora Kairi v. Ram Jewan Kluuri 
Mahatafty 20 C?i\Q,y loi). This is still the law in districts in which Act 
Vm, B. C., of 1869 prevails, but .a denial in the written statement w.iuld 
not operate as a forfeiture (Nijamudin v. Mamtajudiny 28 Calc., 135 : 5 
C. W. N., 263J. But the rule that the denial of the relation of landlord 
and tenant does not operate as a forfeiture, does not apply when the de- 
fendants have denie d in a previous suit that they were the plaintiffs ten- 
8 
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ants, and when that denial has been given effect to by a decree of Court. 
When it has been found that the land belongs to the plaintiffs, and in 
the previous suit it was found that the defendants were not the plain- 
tiff’s’ tenants, the defendants have no right to remain on the land, and 
the plaintiffs are entitled \.okhas possession (Nil Madhub Bush v. Anant 
Bam Baj^di^ 2 C. W. N., 755 ; Fais Dhali v. Aftahuddin^ 6 C. W. N., 575 ; 
Haranath Chakravarti v. Kamini Kumar Chakravartti^ 3 C. L. J., 25// ; 
Ram^ati v. Pran Hart Seal. 3 C. L. J., 201). But the correctness of these 
decisions was doubted in Mallikadari v. Makham Lai Chaudhuri^ 
2 C. L. J., 389 : 9 W. N., 928,) in which it was laid down that the 
doctrine of forfeiture by disclaimer of landlord’s title does not apply to 
raiyati tenancies governed by the Bengal Tenancy Act and the prin- 
cipal of estoppel cannot be applied to make the doctrine of forfeiture 
indirectly applicable to such tenancies. A tenant defendant, who sets 
up an adverse title in himself, may be estopped from setting up 
an occupancy right in appeal {Salya Bhama Dast v. Krishna Chandra 
ChatturjL 6 Calc., 55). See also Sujjad Ahmad Chaudhuri v. Gany^a 
Charan Ghosh^ (i C. L. J., 116: 9 C. W. N., 460.) A lessee of a service 
tenure incurs a forfeiture of his tenancy by denial of his landlord’s title 
and the landlord would be entitled to eject him, if he declared by some 
act or other, antecedent to the institution of the suit, his intention to de- 
termine the tenancy. Notice to quit in such a case is not necessary. 
Such a case falls within the Transfer of Property Act {Anandamoyi v. 
Lakhi Chandra A/i/ra, 33 Calc., 339). Nor is a notice to quit necessary 
for the ejectment of a tenant whose denial of the relation of landlord and 
tenant, succeeded in defeating a previous suit by the landlord {K hater 
Mistri V. Sadruddi, 34 Calc., 922). As to what would constitute a suffi- 
cient denial, see Mathewson v. Jadu Mahto (12 C. W. N., 525) where the 
denial of plaintiff’s title as landlord, while admitting that the defendant 
was a tenant of the land, was not considered a sufficient disclaimer. 

Now, a tenant who renounces his character as a tenant of the land- 
lord by setting up, without reasonable or probable cause, title in a third 
person or himself, is liable to have a de<?ree for damages passed against 
him. See the new section 186 A, added by s. 57, Act I, B. C., 1907 and 
Act I, E. B. C., 1908. 

Non-payment of rent.— An occupancy raiyat cannot be ejected 
for arrears of rent ; but his holding can be sold in execution of a decree 
for the rent thereof (sec. 65). Section 6 of Act X of 1859 and Act VIII, 
B. C., of 1869 provided that a raiyat had an occupancy right in land “so 
long as he paid the rent payable on account of the same.” It was, 
accordingly held that, though non-payment of rent did not bar the 
acquisition of an occupancy right, payment of. rent was necessary to 
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maintain it, and non-payment rendered a raiyat liable to be evicted 
(^Narain Rat v. Opnit Misra 9 Cal., 304 : ii C. L. E., 417). So, where 
a raiyat had been dispossessed and had failed to pay rent for five or six 
years, it was held in a suit by him for possession that he had no subsist- 
ing^ right of occupancy Chandra Chaudhuri \ . Chand Akund^ 12 

Calc., 1 1 5). In another case, however, it was said that mere non payment 
of rent did not necessarily amount to a forfeiture of the right of occu- 
pancy (Masyatulla v. Nurzahan^ 9 Calc., 808 : 12 C. L. R., 389), and in 
a case in which the decision in Hem Chandra Chaudhuri v. Chand A kund 
was specially considered, it was said that, though non-cultivation of the 
land, coupled with non-payment of the rent, might be sufficient to justify 
the conclusion that the tenant had relinquished the land, mere non-pay- 
ment of rent was not in itself sufficient to show that there was no subsist- 
ing right of occupancy {IVilmoni Dasi v. Sonaian Doshayi^ 15 Calc., 17). 
When the relation of landlord and tenant has once been proved to exist, 
mere non-payment, though for many years, is not sufficient to show that 
it has ceased. A tenant who alleges this must prove it, particularly if he 
is in possession of the'land {Ran^(*o Lai Mandal v. Abdul Ghafur^ 4 Calc., 
3r4 : 3 C. L. R., 1 19). See note, p. 26. Non-payment of rent will not relieve 
an occupancy raiyat of his status of tenant so as to give him a title to the 
land (Poresh Narain Rat v. Kashi Chandra Tahikdar^ 4 Calc., 661). Nor 
does it do so, even when coupled with the fact that the landlords never 
recognised him as a tenant {Ambika Sundari Guha v. Dina Nath Scn^ 
9 C. W. N., ccxxxix). 

Transfer not void. — The transfer of an occupancy holding which is 
not transferable by local custom or usage is not a void transaction. It 
is voidable by the landlord but binding between the parties and their 
privies (Haridas Banerjcc v. Udoy Chandra^ 12 C. W. N., fo86). 

Invalid transfer of a whole or part of holding.— The sale 
or parting with the whole or part of a holding is not a ground of for- 
feiture according to the Tenancy Act, and so where a raiyat had sold half 
of his holding but remained in possession of the other half, and when the 
rent of the whole of the holding had been deposited in the Collectorate to 
the credit of the landlord, it was held that he was not li.able to be ejected 
{Kabil Sardat v. Chandra Nath Chaudhri^ 20 Calc., 590). See also 
Bansi Das v. Jagdip Narain Chaudhriy 24 Calc., 152 ; Durga Prasad Sen v. 
Daula Ghaziy i C. W. N., 160 ; Gozaffar Hussain v, Dalj^leishy i C.W.N., 
162 ; Kissen Pertab Sahi v. TripCy 2 C. W. N., cliv ; and Kama- 
leshwati Prasad Singh v, Haraballabh Narain Singhy 2 C. L. J., 369. 
Where there are several tenants of a holding and each of them holds a 
separate portion, each such portion should not be treated as a separate 
holding and a transfer of one of such portions will not operate as an 
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abandonment which will entitle this landlord to re-enter that portion 
{Sa/is Chandra v. Bej^y Kum ir, 13 C. W. N., cxx). But if a tenant trans- 
fers his holding, ceases to pay rent for it and accepts a new tenancy from 
the transferee, the landlord is entitled to eject the transferee as a 
trespasser {Kali Nath Chakravarti v. Upendra Chandra Chaudhri^ 24 
Calc,, 212: I C. W. N., 163 ; Samujan Rat v. Mahatan^ 4 C. W. N., 
493). See also Dwarka Nath Misra v. Harish Chandra^ (4 Calc., 925) ; 
Sristidhar Biswas v. Madan Sardar^ (9 Calc., 648) ; Pratap Chandra 
Das V. Kamala Kanta Saha, (4 C. L. J., 13 n) ; and Harihar Mukhurji 
V. Jadu Nath Ghosh^ (7 W. R., 114), in which last mentioned case it was 
said that a tenant having a right of occupancy cannot create a tenure 
intermediate between himself and the zamindar. Hut if the tenant after 
selling his non-transferable holding, resides on the property and cultivates 
it for sometime and then goes to reside elsewhere, the rent being paid in 
his name, there is no abandonment and the landlord can not re-enter 
{Mathura Mandal v. Gany^a Charan Gope, 33 Calc., 1219, Rampini J. dis- 
senting). So, under the old law a mere invalid transfer of a non-transfer- 
able holding did not give a a right to take actual jpossession, 

so long as the rent was paid by the recorded tenant or his heirs and not 
by a stranger {/ai Krishna Mukhurji v. Raj Krishna Mukhurji^ 5 W. R., 
147). Nor did it work a forfeiture of the tenancy {Gora Chand Mostafi 
V. Baroda Prasad Mostafi^ ii W. R., 94 : 13 B. L. R., 279 note ; Saddai 
Parira v. Baistab Parira^ 15 W. R., 261 : 12 B. L. R., 84 note ; Dwarka 
Natk Misra v. Kanai Sirdar^ i6 W. R., iif). But when an occupancy 
raiyat sold his holding, gave up possession and disclaimed all interest in 
it, his right of occupancy ceased and the landlord could eject the pur- 
chaser {ffara Mohan Mukhurji v. Chintamani Rai, 2 \V. R., Act X, 19 ; 
Harihar Mukhurji w.Ja iu Nath Ghoshy 7 W. R., 114 ; Durga Sundari 

V. Bri?2daban Chandra Sarkary ii W. R,, 162 ; Suhodra v. Smithy 20 

W. R., 139 : 12 B. L. R., 82 ; Narendra Narain Rai v, Ishan Chandra 
Seny 32 W. R., 22 : 13 B, L. R., 274 ; Ram Chandra Rai v. Bhola Nath 
Lashkary 22 W. R., 200). So, also, if an occcupancy raiyat not autho- 
rised to transfer his holding creates a usufructuary mortgage of it, the 
landlord is entitled to eject him 'Krishna Chandra Datta v. Kishoriy 10 
C. W. N., 499 : 3 C. L. J., 222 ; Rasik Lai Datta v. Bidhu Mukhi Dasiy 
33 Calc.*, 1094 : 4 C. L. J., 406 : 10 C. W. N., 719 ; Rajendra Kishore v. 
Chandra Nathy 12 C. W. N., 878). The mortgagee of a portion of a non- 
transferable occupancy holding can maintain a suit a|^ainst the landlord 
and his mortgagor for a declaration that a decree for rent obtained by the 
former against the latter was fraudulent and collusive {Brahamdeo Narain 
Singh V. Ramdawn Singhy 12 C. W. N., clxxvi). But if the land- 
lord purchases such a holding in execution of a money decree he will not 
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be estopped from opposing the suit of a mortgagee from the raiyat (Asma- 
tunnissa Khatoon v. Harendra Liil Bisuas^ 35 Calc., 904 : 12 C. W. N., 
721 : 8 C. L. J., 29). But where deferfdants 2 and 3, who had a non-trans- 
ferable occupancy holding sold it to defendant No. i, and took an under- 
lease from the latter, it was held that the landlord was entitled to get a 
decree for possession against defendant No. i,and was not entitled to get 
khas possession against defendants 2 and 3, but only to receive rent from 
them {^Dina Nath Rai v. Krishna Bijai Sahu^ 9 C. W. N., 379). This 
was followed in Madar Mandtil v. Mahima Chandra Mazumdar^ (33 Calc., 
531 : 3 C. L. J., 343), in which it was ruled that the mere sale of a right of 
occupancy to a third person, notwithstanding that the vendors remain 
in occupation under a sub-lease from the purchaser, does not amount to 
abandonment or entitle the landlord to eject the original tenants. See 
also Nadhu Mandal v. Kartik Mandat^ (9 C. VV. N., 56). But when a 
raiyat transferred a non transferable holding to a third person, took a 
sub-lease from his transferee and refused to pay rent to his landlord, 
as before, and when dispossessed sought to recover possession not 
under his former right as raiyat, but as under-raiyat of his transferee, 
and persisted in refusing to pay rent to his landlord, it was held that 
he was not entitled to recover possession {Rajani Kant Biswas v. 
Ekkari Das^ 7 C. L. J., 78 : 34 Calc. 689). 

A landlord cannot sue his tenants for the rent of a holding and at the 
same time sue a zar-pcshiiidar for the same on the ground that the zar* 
peshgidar is in possession of a portion of the same {Ramadas v. 
Thakurdas^ 1 C. L. J., 136.) 

Rapresentative. — It has been held, however, that a purchaser of a 
non-iransferable occupancy holding is a representative of the raiyat and 
can, as such, maintain an application for setting aside a sale for arrears of 
rent at the instance of the landlord {NnraJhan Rakhit v. Girish Chandra 
Mukerjee^ 13 C. W. N., 98 : 8 C. L. J., 327). But see Prasatma Kumar 
Middar v. Bama Char an Mi\ndal 9 C. L. J., 68 //. See also “ Repre- 
sentative ” pp. 123 and 124. 

Onus of proof. — When the plaintiff sued for ejectment and it was 
disputed whether the land was agricultural, it was held that the onus lay 
on the defendant, (i) because the lands were situate within a Municipality, 
and, (2) because he was a tenant and sought exemption from eject- 
ment {^Sashi Bhiisan Mukhurjee v. Sriram Satniniay 10 C. W. N., 
cclxxxviii). 

Annual* tenancy. Notice to quit. — To determine an annual 
tenancy the notice should require the tenant to quit at the end of the 
year of the tenancy {Ilcmafr^ini Chaudhurani v. Srit^odind Chattdhury^ 

6 C. W. N., O9 : 29 Calc., 203'. 
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Co-sharer landlords. — A co-sharer landlord cannot eject a 
tenant even in respect of his own shcare, or in case of a service holding, 
maintain a suit for the khas possession of his own share {O/iulam 
Mohiuddin v. Khairan^ 8 C, W. N , 325). 

Limitation. — The period of limitation for ejectment under clause 
fa) of this section is two years under art. 32, Sch. I of the Limitation 
Act {Soman Gope w. Raghubar Ojha^ 24 Calc., 160: i C. W. N.. 223 ; 
Sarup Das v. Jageswar Rat\ 26 Calc., 564 : 3 C. VV. N., 464). The period 
of limitation for a suit for ejectment under clause (b) of this section is one 
year under art. i, Sch. Ill, appended to this Act. 

26 . If a raiyat dies intestate in respect of a right 
of occupancy, it shall, subject to any 

Devolution of ^ 1 • 

occupancy-right custoin to the contrary, descend in the 

on death. , . , , 

same manner as other immoveable pro- 
perty ; provided that in any case in which under the 
law of inheritance to wiiich the raiyat is subject 
his other property goes to the Crown, his right of 
occupancy shall be extinguished. 

Extended to Orissa (Not. Sept, loth, 1891). 

Heritability of occupancy-rights.— There can be no question 
now as the heritability of occupancy rights. See note to sec. 20, sub-sec- 
tion (3) and Ananda Kumar Naskar v. I lari Das Haidar^ (27 Calc., 545: 
4 C. W. N., 608). Formerly, notwithstanding the provisions of sec. 6 of 
Act X of 1859 and Act VIII, B C., of 1869, doubts were expressed by Pea- 
cock, C. J., as to their heritability {Ajudha Prasad v. Imambandi Bcgam, 
7 W. R., 528;, and in one case it was decided that on the death of an occu- 
pant raiyat the samindar could let the land to whom he pleased and that a 
distant relation of the deceased raiyat was not entitled to succeed by in- 
heritance (Jati Ram Sarmah v. Munglu ^urmah^ 8 W. R., 60). There can 
not be a partial acceptance or renunciation of an inheritance, nor can one 
of several heirs accept a part only of an inheritance to the prejudice of 
the other heirs and of the creditors of the deceased. An acceptance in 
part has the effect of an acceptance of the whole, and carries with it the 
same liability {Moazam Hassain v. Bhauddin^ 5 C. W. N., 189). 

Liability of heirs of occupancy raiyats. -Under the present 
Act, it has been held that “inasmuch as heirs of a raiyat who may have died 
intestate having rights of occupancy, succeed to his holdibg, and inas- 
much as a r.aiyat is bound to pay rent unless he surrenders in the manner 
prescribed by section 86, the heirs areliable to pay rent whether they hold 
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the lands or not. The aamindar would not be at liberty to occupy the 
lands of such a tenant, unless he has obtained from the heirs something 
amounting to an actual surrender, and unless he has himself proceeded in 
the manner prescribed by section 87. Therefore, heirs of a deceased 
dying intestate, having rights of occupancy, are entitled to hold until they 
have, expressly, or in a manner from which a surrender may be presumed, 
as is stated in sec. 86, relieved themselves from such liability, and unless 
they have surrendered or done something from which a surrender in the 
terms of section 86 can be presumed, they are liable for the rent. Non- 
cultivation of the land does not necessarily amount to a surrender” {Peari 
Mohan Mukherji v. Kumaris Chandra Sarcar^ V) Calc., 790). Hut the 
Allahabad High Court in Lekhraj Sinn; w Rai Shi (14 All., 381) has 
decided that it is only an occupancy raiyat in possession 'loho has accepted 
the occupancy holditti^ that is liable to be sued for arrears of rent which 
accrued during the lifetime of the person from whom the right of occu- 
pancy has devolved upon him. In his judgment in this case. Edge, C. J., 
observed ‘‘The person on whom the right of occupancy devolves is not 
bound to accept the tenancy, but if he docs accept ir, he, in my opinion, 
must accept it subject to its burdens, and one of these burdens is the 
legal liability to pay the rent which is in arrear.” Knox, also pointed 
out that the person who h.id succeeded to the position of tenant might 
plead as answer to a suit for arrears that he was not the tenant of the 
plaintiff and had never attorned to him. 

Decrees for arrears of rent obtained ag.iinst a Hindu widow are per- 
sonal debts, payment of which can be enforced only against the property 
left by her, aiifl not against her liusband's estate wliich has passed to the 
next heirs {Krishio Gobitui ytozumdar \\ Hem Chandra Chaiidrt\ 16 Calc., 
511). Bui they are a first charge on the tenure or holding on which they 
have accrued and may be executed against it (sec. 65). 

Whether occupancy rights can be bequeathed. Neither 
in this section nor in any other section of the Act is there any provision, 
analogous to that in section 11 in regard to permanent tenures, authoriz- 
ing the testamentary bcr|uest of occupancy holdings. From clause (/f) 
sub-section (3) of section 17S, which provides that nothing in any contract 
made between a landlord and tenant after the passing of this Act shall 
lake away the right of a raiyat to bequeath his holding in accordance 
w.th local usage, it would seem that the framers of the Act intended the 
matter to be regulated by the provisions of section 183. If a will is made 
the heirs of the raiyat will be bound by the same {t/aridas Rahuii^t v. 
Hitoy Chandra Das 12 C. W. N , 1086 ; 8 C. 261), 

Failure of heirs — On a failure ot heirs occup*incy rights under 
this section are extinguished, in which respect they differ from tenures 
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which in similar circumstances escheat to the Crown. See note to 
section 17, p. 79. 

Encumbrances— created by the raiyat become extinct upon his 
death without heirs {Muktakeshi Dust v. Pulin Behari Sin^h 13 
C. W, N. 12). 

Occupancy rights transferable by custom. —This chapter 
contains no provision as to the transferability or non-transferability of 
occupancy rights. The question has been left to be decided by custom. 
Sir Steuart Bayley, when moving that the report of the Select Committee 
on the Bengal Tenancy Bill should be taken in consideration, oh this 
point observed : — “Turning now to the incidents attached to the right of 
occupancy it will be seen that we have made a most important change 
in regard to one of these incidents— transferability. Instead of legalis- 
ing it and regulating it by law, we have left it everywhere to custom.” 
This has been effected by the provisions of section 183, which make the 
whole Act subject to “custom, usage and customary right,” except so far 
as inconsistent with, or expressly or by necessary implication abolished 
by its provisions. The application of “usage” to the transferability of 
occupancy rights is emphasized by illustration i to section 183, which is 
to the effect that “a usage, under which a raiyat is entitled to sell his 
holding without the consent of his landlord, is not inconsistent with, and 
is not expressly or by necessary implication modified or abolished by 
the provisions of this Act. That usage, accordingly, wherever it may 
exist, will not be affected by this Act.” 

Moreover, by clause (</,) sub-section (3', section 178 of this Act, it is 
provided that nothing contained in any contract made between a landlord 
and a tenant after the passing of this Act shall take away the right of a 
raiyat to transfer his holding in accordance with local usage. According- 
ly, in Palakdhari Rai\. Manner (23 Calc., 179), decided under the 
Tenancy Act, and in which the defendants to whom certain occu- 
pancy holdings had been tranferred pleade^ that they were transferable 
by custom or usage, it was held with reference to this illustration that a 
transfer in accordance with usage was valid, even without the consent of 
the landlord. In this case, the observation of their lordships of the 
Privy Council in Jag^amohan Ghosh v. Manik Chand (7 Mco. I. A., 
263) on the subject of “mercantile usage” to the effect that “mercantile 
usage needs not the antiquity, the uniformity or the notoriety of custom,” 
and that “it is enough if it appears to be sc well-known and acquiesced 
in that it may reasonably be presumed to have been an ingredient tacitly 
imported by the parties* into their contract” were referred to and it was 
said that “in applying this case, it must be borne in mind that it relates 
to a usage in dealing in a particular class of mercantile transactions and 
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contracts made in the course of such business. Consequently, in intro- 
ducing these principles in the present case, which does not relate to con- 
tracts entered into between parties to the litifj^ation, but affects a third 
party, the landlord, it would be necessary to prove the existence of the 
usage on his estate, or that it was so prevalent in the neighbourhood 
that it can be reasonably presumed to exist on that estate.” In this 
case it was further pointed out that under both Act X of 1859 and Act 
VIII, H. C., of 1869, “occupancy rights were not transferable against the 
will of the landlord save by custom, not mere usage.” “The Courts held” 
it was said, “that the custom of the country or the locality alone con- 
ferred the right of transfer of such holdings without the consent of the 
landlord. Sales of such holdings in execution of decree against such 
tenants used occasionally to be held. When they were held at the in- 
stance of the landlord as decree-holder, the transfer so affected would 
be with his consent, but when the sales were in execution of decrees by 
third parties, the right of transfer without such consent was generally 
disputed.” Rulings under the law in which it has been admitted or held 
that occupancy rights are transferable by custom will be found in Haro 
Mohan Mukhurji v. L.ilan Mani Dast\ 1 W. K., 5 ; Jagat Chandta Rai 
V. Ram Natatn Rhatiacharji^ 1 W. R., 1 26 ; Jai Krishna Mukherji v. 
Raj Krishna Mukhurji^ t W. R., 153 ; and Sri ram Rasu v. Bissonath 
Ghoshy 3 \V. R , Adt X, 3. Rulings to the effect that occupancy rights are 
not transferable save by custom are to be found in Sriram Basu v. Bisso- 
nath Ghoshy 3 \V. R., Act X, 3 ; Ajudhya Rrosad v. hnambandi BcaatUy 
7 W. R., 528, (a Full Bench decision, overruling that in Tata Mani Dasi v. 
Biressar Mazumdary i W. R,, 86); Dury^a Sundiri v. Brindaban Chandra 
Sirairy 11 W. R., 162 ; 2 B. L. R., .App., 37 ; Nanku Ray v. Mahabir 
Prosady II W. R,, 405 : 3 B. L. R., App., 35 ; Annapurna Dasi v. Uma 
Charun DaSy 18 W. R., 55 ; Snankarpatti Thakurani v. Saifullah Khany 
18 W. R., 507 ; Biili Sifti'h \\ Murat Sinyhy 20 \\\ K,, 478 : 13 B. L. K., 
284 note ; Narendro Narain Rai v. Ishan Chandra SeUy 22 W. R., 22 : 13 
B. L. R., 274. Their lordships oT the Privy Council have also recently held 
that under the old rent law a right of occupancy cannot be transferred 
{Chandrabati Kocr v. Harrinytony 18 Calc , 349 : L. R., iS I. A., 27). 

Transfer piecemeal - But the existence of a custom in a particular 
district by which rights of Oixupancy in such district arc transferable will 
not justify the holder of such a right of occupancy in sub-dividing his tenure 
and transferring different parts of it to different persons ; and in case of 
such transfer the samindiir \% entitled to treat the transferees as trespassers 
and eject them ( Tirthanand Thakur v. Mati Lai MisrUy 3 Calc., 774). 
See note pp. 115, 116, 117 and notes to sec. 183 “ of cusiomi^ 
and 
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Oocupanoy rights, not transferable by custom, do not 
pass at execution sales. —It is sometimes contended that, though 
there may be no custom or usage under which occupancy rights are 
transferable, they may yet pass at execution sales, and that such trans- 
fers, though not valid against the landlord, will yet be valid as against 
the former tenant. This, however, does not appear to be the law. Thus, 
in Kripa Nath Chaki v. Dyal Chand Pal (22 W. R , 169', it was ruled 
that the sale of a jote in execution of a decree against a joiedar does 
not prove it to be transferable, nor does the purchaser acquire a right 
of occupancy by his purchase where the right is not dependent on 
custom, but is a mere creation of the rent law. Then, in Dwarka Nath 
Misra v. Haris Chandra (4 Calc., 925), it was held that the right of 
occupancy acquired by a cultivating raiyat under sec. 6 of Bengal Act 
VIII of 1869, cannot be transferred either by a voluntary sale or gift 
or in execution of a decree, and that “ there is no ground for 
distinguishing a voluntary sale from a sale in execution ; for, if a sale 
by private contract would validly pass it, then a sale in execution would 
equally pass it, and vice vcrsiP, The same was held in Bhiram AH v. 
Gopi Nath Saha (24 Calc., 355 : i C. W. N., 396), in wdiich it w'as ruled 
that “in the absence of custom or local usage to the contrary, a 
raiyati holding, in which the raiyat has only a right of occupancy, is 
not saleable at the instance of the occupancy raiyat or any creditor of 
his other than his landlord seeking to obtain satisfaction of his decree 
for arrears of rent.” See also Piari Mohan Mukhurji v. Jati Kumar 
Mukhurji {ii C. W. N., 83), In a subsequent case, Basarat Mandal 
V. Sabulla Mandal (2 C. W. N., cclxxix) in which Bhiram AH v. iiopi 
Nath Saha^ was cited, it was held that the question of transferability was 
one which might be raised by the landlord, but could not be legitimately 
raised by a trespasser, and it was said that the plaintiff in this case 
having purchased the tenant right, whatever its precise nature, it had 
a market value and was capable of being recognized by the landlord. 
The plaintiff had therefore a right to be protected in the enjoyment 
of his purchase against all the world, except possibly his landlord. 
See also Ambika Nath Acharji v. Adilya Nath Mailra (6 C. W. N., 
624) and Narain v. Dmabandhu 9 C. L. J., 82;?). But in Durga 
Charan Mandal v. Kali Prosana Sircar (26 Cal., 727 : 3 C. W. N., 
586), Bhiram AH v. Gopi Nath Saha^ was followed and it was 
held (i) that an occupancy holding not transferable by custom, as 
also the interest of the judgment-debtor in such holding, are not 
saleable in execution of a decree for rent obtained by certain co-sharer 
landlords ; (2) that a judgment-debtor may raise such an objection, and 
(3) that the confirmation of the sale was no bar to the raising of such 
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an objection. See also Siianath Chaturji v. Atmarain Kar (4 C. \V. N., 
571). But in another case, the defendant had owned a non-transferable 
holding, which was sold in execution of a decree against him, and one 
K was the purchaser ; K transferred his interest and the transferee sued 
for possession : held that the defendant having had full knowledge of 
the execution proceedings and not having objected to the sale, was not 
competent to resist the purchaser after confirmation of sale iMurulla v. 
Burullahy 9 C. W. N., 972). In Majid Hossein v. Ra^hubar Chaudhri^ 
(27 Calc., 187), it has been decided that, when an application is made to 
execute a decree for money by the attachment and sale of an occupancy 
holding, the judgment-debtor is entitled under s. 244, C. C., to raise 
the question as to whether the holding is saleable by custom or usage, 
and to have that question determined by the Court executing the decree. 
In a suit for recovery of khas possession by the plaintiff who had pur- 
chased an occupancy holding in execution of a mortgage decree, the 
defendant claimed under a lease from a co-sharer landlord who also had 
purchased the holding in execution of a decree for his share of the rent : 
Hcld^ that the question of the transferability of the holding did not arise 
{Ayenuddin Nasya v. Srish Chandra Rantirji^ ii C. W. X., 76). 
When plaintiff had purchased a holding with the consent of the land- 
lord, the question whether the holding was transferable by custom or 
usage without the consent of the landlord did not properly arise 
(Bibijan v. Kishori Mohan Battdopadhya^ ir C. W. X., clix). See also 
Gauhar Khalifa v. Kasimudin 4 C. W. N., 557) and Dur^a Charan 
Ay^radani v. Karamat Khan^ (7 C. W. X., 607). A sale in execution of 
a money decree of an occupancy holding not transferable by custom is 
valid Jind effectual, if the sale is held with the camsent of the landlord 
(Ananda Das v. Rainakar Panday 7 C. W. X., 572), or if a settlement is 
made by the landlord with the purchaser as soon as can be reasonably 
expected after the sale (Duuirka Naih Pal v. Tarini Sankar Raiy 5 C. 
L. J., 289 : 34 Calc., 199 : ii C. W. N., 513). But when a non-transfer- 
able holding is sold by a tenaht by a kabaliy he is estopped from setting 
up the invalidity of the sale by him [Bhaj^iraih Chanya v. Hafizuditiy 4 
C. W. N., 679). So also in the case of a mortgagor {Krishna Lai Saha 
V. Bhairab Chandruy 2 C. L. J., 19//). A non-transferable occupancy 
holding cannot be sold in execution of a decree obtained by an ijaradar 
of a fractional sharer for the share of the rent separately payable to him 
so as to pass the holding {Sadayar Sarkar v. Krishna Chandra Nathy 
3 C. W. N., 742 ; Jarip v. Rant Kumar DCy 3 C. W. N., 747). 

Representative. — The question whether a purchaser of a part 
or the whole of a non-transferable occupancy holding is a representative 
of the judgment-debtor within the meaning of sec. 244 of the Code of 
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Civil Procedure, or a person whose immoveable property has been sold 
within the meaning of secs. 310A. and 311 of the Code of Civil Procedure, 
has given rise to some conflict of opinion and the matter is now under 
consideration by a Full Bench. See Appeal From Order No. 455 of 
1907, referred to the Full Bench on the 14th July 1909. (Compare— 
Srimati Nessa Bibi v. Radka Kisore Munikya^ ii C. W. N., 312 ; 
Bhiram AH Shckh Sikdaf v. Gopikant Skuha^ 24 Calc., 355 ; Kuldip 
Sinj^h V. Gillanders^ 26 Calc., 615 and Snda^ar Sarkar v. Krisna 
Chandra Nath^ 26 Calc., 937, on the one hand and in support of the 
negative, and on the other hand in support of the affirmative see 
Bhagirath Changu v. Sheikh Hufizuddin^ 4 C. VV. N., 679 ; Ambika 
Nath Acharya Aditya Nath Maitra 6 C. W. N., 624; Ayenuddin 
Nasya v. Grish Chandra Banerjec 1 1 C. VV. N., 76 ; Kabil Sardar 
V. Chandra Nath Nag Choudhuri^ 20 Calc., 590 ; Durga Prasad Sen 
V. Doula Gazee^ i C. VV. N., 160 ; Sheikh Gozajffer Ilossain^ v. E. Dal- 
gleishy I C. VV. N., 162 ; Umar AH Majhi v. Mnnshi Basiruddin 
Ahmed, 7 C. L. j., 282 ; Knnja Bchari Mandal v. Sambhu Charan 
Roy, 8 C. VV^ N., 232 ; Bansidharv, Kcdar Nath, i C. VV. N., 114 ; 
Asgar AH Khan v. Asabuddin Kazi, 9 C. VV. N., 134 ; Haradhan Rakhit 

V. Grish Chundcr Mukerjee, 13 C. W. N., 98.) 

Onus and proof of transferability. The onus of proof of the 
transferability of an occupancy right is upon the person who alleges 
it to be transferable (Shankarpaiti Thakurani v. Saifullah Khan, 

W. R., 507 ; Kirpamayi Debi v, Durga Govind Sarkar, 1 5 Calc., 89 ; 
Madhu Sudan Sen v. Kamini Kant a Sen, 9 C. VV^. N., 895 : 32 Calc., 
1023). If the usage of transferability is set up, it is necessary to prove 
its existence on the estate of the landlord or that it is so prevalent in 
the neighbourhood that it can be re«asonably presumed to e.\ist on that 

{Palakdhari Rai w. Manners, 21 Oa\c., 179). To prove a custom 
or usage of transferability, it is not sufficient to show that such holdings 
are sold in the village or neighbouring viltiges. The essence of such 
a usage is that transfers made to the knowledge of, but without the 
consent of, the landlord, are valid and must be recognised by him 
{Piari Mohan Mukharji v. Jati Kumar Mukharji^ 1 1 C. W. N., 83). 
A transfer of an occupancy holding cannot be justified by local usage, 
which is still growing up. The usage should have ripened into maturity 
(Ramhari Singh v. Jabbar AH, 6 C. VV. N., 861). The recognition 
by the landlord of a raiyat as a tenant of a portion of a holding is not 
sufficient to prove the custom of transferability (Ganesh Das v. Ram 
Praiab Singh, 5 C, W. N., cUxv). Where the lower appellate Court 
said : There is abundant evidence on the record to show that such 
lands are actually sold in the neighbourhood, and the kabaias filed in this 
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case support this fact” : held^ that this did not amount to a finding of a 
local usage {Dinonath Ghosh v. Nohin Chandra Ghosh^ 6 C. W. N., iSi). 

Transfers of occupancy rights when transferable by 
custom how to be effected. — As already pointed out in the note 
to sec. 3, sub-sec. (i8), pp. 42, 43. the sale or transfer of tangible immove- 
able property can, under sec 54 of the Transfer of Property Act, be effect- 
ed, if the property is worth Rs. 100, and upwards, by a registered deed of 
sale, or if worth less than Rs. 100, by a registered deed of sale or by 
delivery of the property. This will apply to the sale of occupancy hold- 
ings. No registration of the transfer in the landlord’s serishta is re- 
quired to be made and no suit to obtain such registration in now main- 
tainable i^Ambika Prasad Chaudhri v. Keshri Sahat\ 24 Calc., 642). 
The provisions of secs. 12 to 16 of the Act apply only to permanent 
tenure-holders and raiyats holding at fixed rates, but under sec. 73 of 
this Act, when an occupancy raiyat transfers his holding without the 
consent of his landlord, the transferor and transferee are jointly and 
severally liable to the landlord for arrears of rent accruing after the 
transfer until notice of the transfer is given to the landlord. Under the 
old law, transfers of ordinary raiyati holdings did not require to be regis- 
tered in the landlord’s serishta ( Tara Mani Dasi v. Bireshsar Masumdar^ 

I W. R., 86 ; Haro Mohan Mtikhurji v. Chintamoni Rai^ 2 W. R., 
Act X, 19 ; Karu Lai Thakur v. Lachmipat Du^ar^ 7 W. R., 15 ; Ufna 
Charan Sett v. Hari Prasad Misra^ 10 W. R., loi ; Jai Krishna 
Mukhurji v. Durjifa Narain Na^, ii W. R., 348), and in the case of a 
holding transferable by custom, the receipt of rent from the transferee by 
the landlord with knowledge of the transfer puts an end to the connec- 
tion of the transferor with the holding {Abdul Aziz Khan v. Ahmed Ali^ 
14 Calc., 795)- 

Receipt of rent from transferee of non-transferable hold- 
ing validates transfer.— It is clear that the receipt of rent by a 
landlord from the transferee of a holding not transferable by custom 
will validate the transfer (Nobo Kumar Ghosh v. Krishna Chandra 
Banurji^ W. R., Sp. No., 1864, Act X, 112 ; Mritanjai Sirkar v. GoPaP 
Chandra Sarkar^ 10 W. R., 466 ; Bharat Rai v. Ganga Narain Maha-\ 
14 W. R,, 21 1 ; Allender V, Dwarkanath Rai, 15 W. R., 320; 
Amtn Baksh v. Bhairo Mandat, 22 W. R., 493 ; Hamid A li Chaudhuri . 
v. Asmat All, !i C. W. N., clxviii). The same effect will result from the 
landlord having allowed sums paid in to the Collectorate as rent by the 
transferee to be carried to his credit KRam Gobind Rai v. Dashubhuja 
Debt, 18 W, R., 195) ; and from his having tnade the transferee a party 
to a suit for rent and from his accepting a decree against him jointly 
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with others {Ram Kishor Acharji v, ^Krishna Mani Debiy 23 W. R., 106 ; 
Mahomed Azmal v. Chandi Laf Pandey^ 7 W. R., 250). But in Gatir 
Lai Sarkcir v. Rameshar Bhumiky (6 B. L. R., App., 92), it was said that 
the mere receipt of rent on the part of the zamindar from a purchaser 
from a tenant having a right of occupancy will not sanction the sale to 
the purchaser so as to give him a right of occupancy, as the zamindar 
might not have been fully aware of the transfer ; and the payment of 
rent marfatwary confers no raiyati title on the viarfatwar {Khudiram 
Chaturji \\ Rukhini Boiskiobiy 15 W. R., i()y ; Kurani Dasi v. Sajani 
Kant Siny^y 12 C. W. N., 539); and when rent is taken from a purchaser 
as sarbarahkary the purchaser is not recognised by the landlord as his 
XffCi2^'CA{Rasomai Purkhait V. Srinath MairOy 7 C. VV. N., 132; Deb 
Narain Dutt v. Baidya Nath Napity 13 C. W. N., cciii). Finally, 
in Bhajokati Banik v. Aka Ghulam Alt (16 W. R., 97) it was pointed 
out that the purchaser of a raiyati tenure is bound to communicate with 
the zamindar and obtain his consent to the transfer of the tenure, and 
that, without this being done, 3. gumashtds receipts of rent are not bind- 
ing on the zamindar. Where the landlord received rent from the usufruc- 
tuary mortgagee in possession and gave him receipts wherein'the payment 
of rent was expressed to be ** through ” him as “ the mortgagee,” it has 
been held that the landlord recognised the transfer and was not entitled 
to recover khas possession (Baroda Churn Dniiw. Hemlata Dasiy 13 
C. W. N., 833). The question whether a transferee was accepted as 
a tenant is a question of law {Deb Narain Dutt v. Baidya Nath Napity 
13 C. W. N., cciii). In Sheo Charan Lai v. Prabhu Dayaly (i C. W. 
N., 142), it was ruled that having regard to the provisions of section 107 
of the Transfer of Property Act, which lay down that a lease from year to 
year or for a term of more than one year can be made only by a registered 
instrument, the mere acceptance of rent by the real owner under a lease 
granted by a trespasser cannot bind the real owner. It does not, 
however, appear that the lease in this case was one granted for agricul- 
tural purposes (see sec. 1 17 of the Transfer of Property Act). A landlord 
purchasing a non-transferable occupanc)^ holding, in execution of a 
money-decree, after the holding had been mortgaged to a third party, 
can resist the claim of the mortgagee on the ground that the holding is 
not transferable {Asmatunnissa Khatun v. Harendralal BiswaSy 35 
Calc., 904 : 12 C. W. N., 721 : .8 C. L. J., 29). 

Sub-letting— The provisions as to sub-letting will be found in sec. 
85. Under the section, any raiyat may sub-let his holding subject to 
certain restrictions, and under clause (<?), sub-section (3), section 178 of this 
Act nothing contained in any contract made between a landlord and a 
tenant after the passing of this Act shall take away the ri^ht of an occu- 
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pancy raiyat to sub let bis land subjest to, and in accordance with, the 
provisions of this Act. 


EnhancemeM of rent. 

Enhancement of rent. 27 - The rent for the time being 
fa.r^T<T'’^‘^iuitabio pajable by an occupancy- raiyat 

shall be presumed to be fair and 
equitable until the contrary is proved. 

Extended to Orissa, (Not., June 27th, 1S92). 

The provisions to this section are supplementary to those of sec. 24, 
which prescribe that an occupancy raiyat shall pay rent for his holding 
at fair and equitable rates. The two sections are founded on the pro- 
visions of section 5 of Act X of 1859 and of Act VIII, B. C., of 1869, 
according to which the rate previously paid by a raiyat was to be pre- 
sumed fair and equitable until the contrary was shown in a suit by either 
party. (Sec /s/tar Ghosh v. lltllsy W. R., Sp. No., F. B., 148 ; Hills v. 
Jenciar Mandal i W. K., 3 ; ThaJcurani Dost v. Bisheshar Mttkhurji^ 
3 W. R., Act X, 29 : B. L. R,, F. B., 202). 


Rostriction on cn- 
Iianconient of moiK'y- 
rent.s. 


28 - Where an occupancy-raiyat 
pays his rent in money, his rent 
shall not be enhanced except as provided by this Act. 


Extended to Orissa, (Not , June, 27tb, 1892). 

Enhancement.— Enhancement of rent must mean an enhancement 
of the same kind of rent. A conversion of nakdi into bhaoh\ cannot be 
regarded as an enhancement {Hasson Kuli Khan v. Nakchhedi Nonia^ 
33 Calc., 200 ; Gauri So ran Mahto v. Mahomed Latif Hussain^ 4 C. L. 
J., 82 n\ 

Produce rents. -Produce rents apparently cannot be enhanced 
under the provisions of this sub-chapter. The only settion of this sub- 
chapter that applies to rents payable in kind would seem to be section 27. 
A landlord can, however, alwiiys apply under sec. 40 to commute a rent 
payable in kind into a money rent, and then the provisions of this sub- 
chapter will be applicable. Under the old law, this could also be done, 
and in a case brought for this purpose it was held that the fact of the 
raiyat having paid in kind for a number of years was no bar to enhance- 
ment ( v. Mahotned Bakir^ 8 \V. R., 170; Mahomed 
Yakub Hossein v. Wahid Alt, 4 W. R., Act X, 23). 
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29. The money-rent of an occupancy-raiyat may 
Enhancement of rent b® enhanced by contract, subject to 
)y contract. following conditions : — 

(а) the contract must be in writing and regis- 
tered ; 

(б) the rent must not be enhanced so as to 

exceed by more than two annas in the 
rupee the rent previously payable by the 
raiyat ; 

(c) the rent fixed' by the contract shall not be 
liable to enhancement during a term of 
fifteen years from the date of the con- 
tract‘d’ ; 

Provided as follows — 

(i) Nothing in clause (a) shall prevent a land- 

lord from recovering rent at the rate at 
which it has been actually paid for a con- 
tinuous period of not less than three years 
immediately preceding the period for which 
the rent is claimed. 

(ii) Nothing in clause (b) shall apply to a con- 
tract by which a raiyat binds himself to 
pay an enhanced rent in consideration of an 
improvement which^ has been or is to be 
effected in respect of the holding by, or at 
the expense of, his landlord, and to the 
benefit of which the raiyat is not otherwise 
entitled ; but an enhanced rent fixed by 
such a contract shall be payable only when 
the improvement has been effected, and, 

(1) Compare s. 9. No such reatriction ia placed on the enhanoeinenC of 
' tire 'holder’s rents by contract. 
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except when the raiyat is chargeable with 
default in respect of the improvement, only 
so long as the improvement exists and 
substantially produces its estimated effect 
in respect of the holding. 

(iii) When a raiyat has held his land at a specially 
low rate of rent in consideration of cultivat- 
ing a particular crop for the convenience of 
the landlord, nothing in clause (6) shall pre- 
vent the raiyat from agreeing, in considera- 
tion of his being released from the obliga- 
tion of cultivating that crop, to pay such 
rent as he may deem fair and equitable. 

Extended to Orissa, (Not., June 27th, 1892.) 

This section applies only^ to an increase in the rate of rent, and not to 
an increase in the amount of rent by reason of an increase of the area 
{Satish Chandrn Girt v. Kabiruddin Malliky 26 Calc. 233 ; Nilmadhab 
Saha V. Kadam Mattdai, 3 C. L. J., 74 //). On the expiry of the term of 
a prior settlement the plaintiff took a fresh settlement from the CfOvern- 
ment of certain lands and contracted with the (Government that he would 
not collect higher rents than were recorded in the settlement papers : — 
held^ that that contract would not prevent him from recovering from the 
defendants higher rents by enforcing a contract which the latter had 
entered into with him. Section 9 of Reg. VTI of 1822 did not render 
such an agreement Hlegal ( Gaur Chandra Saha v. iXfani Mohan Scn^ 
32 Calc., 463). When additional rent is claimed on the ground that the 
defendant has converted arable land into pasture land, and that both by 
contract and custom arable land is liable to pay more rent than pasture 
land, the suit is not one for enhanced rent under sec. 29 (Rames^uar 
Singh V. Kanchan Sahu^ i C. L. J., 78 n). 

Clause (a).— A widow may sign a hihulyat on behalf of her minor 
son agreeing to pay enhanced rent, and the son on attaining full age 
and entering on possession of the tenancy is bound by the kabulyaf 
{Watson Co. w. Sham Lall J/i/m, 15 Calc., 8). The words “ both 
parties to give effect to the terms of the solehnamah” do not amount to 
incorporating the solehnamah in the decree and, therefore, the decree 
does not nriake any matter mentioned in the solehnamah res juduata or 

9 
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judicial evidence, when it has not been registered (Afilram Saha v. 
Nidan Mandal^ lo C. W. N., liv). 

Clause (b).* -A contract which contravenes the provisions of this 
clause is wholly void. It is not divisible, so that a decree for enhanced 
rent up to the extent allowed by law cannot be given {Krishna Dhan 
Ghosh V. Brojo Gohinda Rai^ 24 Calc., 895 ; i C. W. N., 442 ; 
Probat Chandra Gan^opadhya v. Chirayr AH ^ 33 Calc., 607 ; Afanindra 
Chandra Nandy v. Upptdra Chandra Hazra^ 9 C. L. J., 343). But an 
agreement embodied in a habulyat^ to pay a certain amount of rent 
and which had been entered into by the raiyat not as an agreement 
for the enhancement of rent, but as a settlement of a dispute as to the 
nature and character of the existing rent so as to avoid further litigation, 
is not an agreement to enhance within the meaning of this clause {Sheo 
Sahai Pandey v. Ram Rachia Rai^ 18 Calc. 333 .• Nath Sinyh v. Damri 
Sinirh, 2S Calc. 90. See also Madhu Manjhi v. Nil Ahwii Sinyh, 18 \V. 
R » 533)- But under s. 109 B (2) and s. 147 A (3), added to the Act 
by .Act I, B. C., of 1907, where any agreement or compromise made for 
the purpose of settling a dispute as to the rent payable is filed before a 
Revenue officer or in Court, the Revenue officer or the Court is recjuired, 
in order to ascertain whether the eftect of such agreement or compro- 
mise is to enhance the rent in a manner, or to an e.xtent, not allowed 
by s. 29 in the case of a contract, to record evidence as to the rent which 
was legally payable immediately before the period in respect of which 
the dispute arose. And under s. 109 B (i) and s. 147 A (2) the 
Revenue officer or Court is not allowed to give effect to any agreement 
or compromise, the terms of which, if they were embodied in a contract, 
could not be enforced under this Act. Apparently, therefore, the rulings 
as to the effect of agreements entered into with the object of settling 
disputes as to the rent payable have been set. aside where Act I, B. C. 
of 1907 is in force. The provisions of clau.se (//) are not retrospective 
and do not apply to a kabiilyat executed before the passing of this Art 
{ Tejendra Narain Sinyh v. Bakai Sinyr/1^22 Calc., 65S). It was further 
held in the last cited case by Prinsep and Ghosh, J. J , (Rampini, J., 
dissenting), that a stipulation in a kabidyat executed in i88i that* on 
the expiry of seven years a fresh lease would be executed, and that if 
the raiyat cultivated the lands without executing a fresh lease, he would 
pay rent at the rate of Rs. 4 per bigha (a rate much higher’ than that 
fixed for the term of seven years) was in the nature of a penalty and 
could not be enforced. By an oral agreement in the year 1885, a tenant 
agreed to pay an enhancement of rent, and he paid rent at that rale 
until subsequently in the ye.ir 1893 he executed a registered Kahulyathy 
which he ngreed to pay a further enhancement of rent, which was more 
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than two annas in the rupee. The landlord then sued on the kabiilyat 
for the rent agreed to therein, and it was held (t) that, inasmuch as the 
enhancement of rent referred to in s. 29 of the Bengal Tenancy Act refers 
to enhancement after the promulgation of the Act, if in this case the 
enhancement which was made in the year 1885 was before the Act came 
into force, it would not bar an enhancement during the^^riod of fifteen 
years from the date thereof, as contemplated by cl. (3' of s. 29. But if 
the said enhancement was made after the Act came into force, it would 
also not bar a subsequent enhancenient within fifteen years from the 
date thereof, as the previous contract was only an oral one, and was not 
efifectual and binding upon the defendant : (2) that having regard to cl 
(b) of s. 29, as the enhancement was more than two annas in the rupee, 
the registered kabulyat was bad in law, if the rent then agreed to be 
paid was an enhanced rent. The kabulyat was also bad in law, if the 
rent agreed to be paid was partly enhanced and partly increased rent 
{Mathura Mohun Lahiri v. Mati S irkat\ 25 Calc., 781). So also, a Kabu- 
lyat consolidating three several jiimas found on measurement to 
contain more lands than what was mentioned in the original kabulyat 
{Ajuh innessa lUbi v. Hakim lUswaSy 13 C. W .N., cciii). When a lease 
is in the nature of a usufructuary mortgage, no right of occupancy can 
accrue by holding under such a lease. Hence, cl. (b) of sec. 29 does 
not bar a claim to increased rent ( ^fohan Lai Dobey v. Radhey Koef\ 

7 C. W. N., ccxv). 

A kabulyat executed by an occupancy raiyat at an enhanced rate of 
more than two annas in the rupee, although executed in consideration 
of the avoidance of stringent conditions in a previous lease, is void* 
{Prohat Chandra iiana^apadhya v. Chiray[ Ah\ 33 Calc., 607 ; 1 1 C. W.N., 
(n : 4 C. L J., 320). 

Onus. -'Fhe onus of proving tliat a kabulyat contravenes the pro- 
visions of sec. 29 (b) is upon the tenant {iMchmi Pershad v. Ekdes'ivar 
Sitti^h^ 13 C. W. N., 181). But when it is shown what the tenant 
defendant’s previous rent wa^, the onus lies upon the plaintitY land lord 
to justify enhancement claimed in contravention of the provisions of 
clause {b) of this section {Manindra Chandra Handy v. I 'pendra Chanara 
Harza, 9 C. L. J., 343). 

Proviso (1). Effect of pay ment of rent for three years.— 
In the case of Mathura Mohun /.ahiri v. Mati Sarkar (2^ Calc., 781^, 
cited above, it was further held that having regard to the proviso (i) of 
s. 29 and the provisions of s. 27, the plaintiff would at any rate, (/. 
failing the kabulyat) be entitled to recover rent at the rate paid by the 
defendant for more than three ye.ars. When a raiyat agreed on behalf 
of himself and his co-sharers to pay erlhancetl rent, ami the enhanced 
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rent was paid for four years, it was held that it might be assumed that the 
co-sharers acquiesced in the arrangement, and the holding would be liable 
for the rent, and the co-shares would be answerable to the raiyat who had 
made the arrangement to pay the enhanced rent for any payment made 
under it {Barhanudin Howladar v. Mohun Chandra Gnha^ 8 C. L. R , 
51 1). But it was subsequently decided by a Full Bench in Beptn 
Behary v. Kristodhone, (9 C. W. N., 265 : i C. L. J., 10 : 32 Calc., 395 ) 
that proviso (i) to s. 29 does not control clause (b) of that section. 
The landlord of an occupancy raiyat cannot therefore recover rent 
at the rate at which it has been paid for a continuous period of 
not less than three years immediately preceding the period 
for which the rent is claimed, if such rate exceeds by more than 
two annas in the rupee the- rent previously paid by the raiyat. 
The case of Mathura Mohun Lahifi v. Maii Sirkar^ so far as it 
decided to the contrary was wrongly decided. The rate con- 
. templated by proviso (i) is not the average rate {Bepin Behari Mandal 
V. Krishna Ghosh ^ 32 Calc., 395 : 9 C. W. N., 29s : i C. L. J., 10 ; 
Asraf Paramanik v. Sarada Prasad Rai\ 10 C. W. N., civ). The rule 
would appear to be that save on the ground of a landlord’s improve- 
ment or release from the obligation to grow a special crop, the money 
rent of an occupancy raiyat cannot be enhanced by contract between 
the raiyat and his landlord by more than two annas in the rupee, or 
oftener than once in fifteen years. Higher or more frequent enhance- 
ment can only be obtained by suit. See also Ram Tarun Chatturji v. 
Asmatullahj (5 C. W. N., ccxxiv). Where tenants after mortgaging 
their land agree to pay, and for two or three years pay, an increased 
rent to their landlord who is ignorant of the mortgage, and the property 
is afterwards sold in execution of the mortgage debt, the zamindar is 
entitled to recover the increased rent from the tenants or from the party 
who has succeeded to their rights and interests {Mitrajit Sinji^h v. Raf 
Chandra Rai, 15 W. R., 448). 

Proviso (ii). To justify enhancement in contravention of cl. (b) 
of sec. 29, evidence as regards the improvement effected by the landlord 
and of the fact that enhancement was agreed to be paid in consideration 
of such improvement is admissible KProbat Chandra Ganj^apadhya v. 
Chirag Alt, 33 Calc., 607 ; 9 C. W. N., 62 : 4 C. L. J., 320.) 

Proviso (iii). An agreement to pay an enhanced rent in case the 
tenant raises a particular crop is not protected by proviso (iii) to sec. 29 
{Probat Chandra Gangapadhya v. Chirag Alt, 33 Calc , 607 : 9 C. W. N., 
62 : 4 C L. J., 320.) When kabulyats are executed for increased rents 
on account of increase in the areas of the holdings, but not for enhanced 
rates, sec. 29 has no application (ATil Madhttb Saha v. Kndam Mandal, 

J C L. j., 74 ;i.) 
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30 . The landlord of a holding held at a nioney- 
Enhaiioemont Tent by an occupancy-raiyat may, subject 
of lent by suit. provisions of this Act, institute 

a suit to enhance the rent on one or more of the 
following grounds, (namely) : — 

(а) that the rate of rent paid by the faiyat is 

below the prevailing rate paid by occupancj^- 
raiyats for land of a similar description and 
with similar advantages in the same village 
[or in neighbouring villages,] and that 
there is no sufficient reason for his holding 
at so low a rate ; 

(б) that there has been a rise in the average 
local prices of staple food-crops during the 
currency of the present rent ; 

(c) that the productive powers of the land held 
by the raiyat have been increased by an 
improvement effected by, or at the expense 
of, the landlord during the currency of the 
pre.sent rent ; 

(cl) that the productive powers of the land held 
by the raiyat have been increased by fluvial 
action. 

Explanation. — “ Flu,vial action’’ includes a change 
in the course of a river rendering irrigation frotn the 
river practicable when it was not previously prac- 
ticable. 

Extended to Orissn, (Not., June 37th, 1893}. 

The words in brackets in clause (a) were inserted by the Bengal 
Tenancy (Amendment) Act, III, n. C., of 1 898 which was e.vtended to 
Orissa by Not., Nov. $, 1898. A suit for enhancement of rent under this 
section’ may be referred to arbitration {traui;it Charan Rai v. Rasti 

6 C. W. N., 614) ; and a claim Jbr increase of rent under sec. 
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52 may be properly joined in the same suit {Sanida Charan Chaiterjce 
V. Iswat Safnli^ ii C. W. N., 1154). 

Clause (a). Prevailing^ rate. — A definition of the expression 
“ prevaling rate ” is now to be found in section 31 A, sub-section (i), 
introduced into the Tenancy Act by the amending Act of 1898, where 
it is provided that “ in any district or part of a district to which this sub- 
section is extended by the Local (Government by notification in the 
Calcutta Gazette^ whenever the prevailing rate for any class of land is 
to be ascertained under section 30, clause (a) by an examination of the 
rates at which lands of a similar description and with similar advantages 
are held within any village or villages, the highest of such rates at which 
and at rates higher than which the larger portion of those lands is held 
may be taken to be the prevailing rate.” On the subject of the amend- 
ments made in this section and in sec. 31 of this Act by the amending 
Act of 189S, it was said in the Statement of Objects and Reasons of 
the Bill to amend the Act 


“The third object of this Bill is to amend the substuntive piovi-iim-; 
the law relating to the enhancement of rent, so as to make llu rn xwnkal'le 
on certain points 011 which they are now practically inopt rative. In suit- 
and proceedings for enhancement of rent on the ground of pr evailing rale, 
the Civil Courts and Kevenuc Ottiecrs are l>ound to coniine iheii- i‘th|uii it s 
and comparisons of rates to the same village, and the definition of wieit i- 
n prevailing rate is so vaguely worded that in pracliee it is found alnn* t 
impossible to enliance rents f»n this ground. A revenue >ui vey village in 
Bengal may contain acres, or several thousand acres, or may euu-i'^i «.f 
scattered blocks. It does not necessarily furnish a proj)er 'l.imlaid of 
comparison. As regards tlie meaning «if tlie term “pie^ailing rat*-, ’ liien 
is only one flceision of the High Ctnirt bearing f>n the -<ul»jeet, and that 
declares that a prevailing rate is an average rate, 1 ml docs riot I '^plain 
what it is. The view taken by the Special JwIgoH generally has benj that a 
prevailing rate is a uniform rate paid by a majority »)l the raiyats lor land" 
of the same class in the village. TJiis w^s the intci j)rctaf ion generally pul 
on the term “ pervailing rate *’ under .Act X of IS.’iJ). 'I’ln* etfeef of tin; 
wording of section .‘iO of the Act, as it stands, is to give, a ground of enhance' 
ment which caninjt be workc'd. It is projiosed to somewhat enlarge the area 
for c<impari.son, while an atleiiipt is made to define what, is meant hy “ pre 
vailing rate.’* W'liatevei- objeetioiis there may be to this gp.und of enhariee 
iiieiif generally, it is universally admitted that when land is held at a 
pepper < on I rent by reason of fraud m* eollusion lH*t\veeri the proprietoi h 
a/fi/a and the raiyats, there is im other grotind on which tin- .amiwhn' r un 
fibt.ain an eiihaiiceinerit up to a reasonable rale, except, that of the “prevail- 
ing rate,’* and in such ease it is just that this ground of enhaneeiucuit shonlil 
iHjiiiadea workable one. The intention of the amembnentH propoM <1 in 
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sections .*)() and 31 of tlic Act, and of the new sections 31 A and 31 B is to 
effect this object, without at the same time endangering the interests of the 
tenants by making an average rate a prevailing rate, thus rendering it 
possible to level all the lower rates up to such average rate, while main- 
taining all the higher rates, however much in excess they may be of the 
average rate. As, under the definition now proposed, a prevailing rate will 
always be found where rates exist at all, and the effect of the new dehni- 
tion will be to greatly facilitate the enhancement of rents, and as rents 
are known to be already too high in certain districts, power is taken by 
Government to withhold the operation of the new detinition from any district 
or part of a district. In order to guani against all tlic rates being levelled up 
to the maximum rate, by manipulation of new ]>revailing rates from time Vi 
time, it is provided in section 3 1 B that a previling rate once determined 
shall not l>0 liable to enbaneernent except on the ground of rise in prices. ’’ 

The case referred to in the above extract is apparently the case of 
Shifal Mandat v. Ptasanna Mayi Debiy (2i Calc., 986), in which it is 
said that the words “ prevailing rate ■' in clause (a), section 30, appear to 
be used in the sense in which they are used in the earlier cases under 
Act X of 1859, and mean “the rate actually paid and current in the vil- 
lage, and not the average rate. ’ 

As the detinition of “ prevailing rate ' given in section 31 A (i) will 
only apply in those districts to which the local (ioverninent may extend 
the provisions of that sub section, the rulings in S/utiil Mandat v. 
Prasanna JA/r/ Pehi and other cases on this subject will be of importance 
in suits arising in districts to which they may not have been extended. 
In another case under clause (a\ section 30, where it was found that 
there was no one prevailing rate, and that the raiyats holding lands in 
the village of similar description and with sifuilar advantages paid ren 
at varying rates, it was held that the lowest rate might be taken and the 
rent of the defendants ir.ight be enhanced up to that rale ( Atif Khan v. 
Rayhunath Tewati^ j C. \V. N., 3io>, When there were different kinds 
of land, and the majority of tenants hohling lands similar to those of 
the defendant paid a higher; rate, this higher rate was held to be the 
prevailing rale (JAr//^/// Rai v. Sco Charan MNndcf\ r C. \V. N., 
clxxix). In one case, decided under the former law, Pfnii Ghazi v. 
Mohini Mohan Pas. {2\ W. K., I57.\ it was held that, if a generally 
prevailing rate cannot be found, the currency of the diflereni rates being 
so nearly equal as to make it Impossible to say which is the prevailing 
rate, the average of the different rates current in the village may be 
taken and treated as the prevailing I’aie. But this ( .ise stands by itself. 
In Satitira Khafun v. iio/fttt /.at /'ayOf’y (l W. R., /\0shan iabi v. 
Chaiuira Madhab Kaf ^ (16 W. K., I77» and And/i /t/han Sin^h v. /W/ 
Mahomedy (22 W. K., 185), it was expressly said that the adoption of an 
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average rate fi;om different rates vva§ not the correct mode of fixing the 
proper rate, and in Sadhu Singh v. Ramanugraha Lai, (9 W. R., 83), 
the words “ prevailing rate ” were held to mean the rate generally 
prevalent, or the rate paid by the majority of the raiyats in the village. 
In Dhunraj Kunwar v. Uggar Narain (15 W. R., 2), they 

were said to mean the rate paid by so large a majority of the same class 
of tenants for similar lands as would justify one to hold the rate 
to be the prevailing rate. Then, it was observed that a decision 
must be arrived at as to what is the prevailing rate, and a decree 
should not be given for “ a fair rate ” (Pelaram Koial v. Nund Kumar 
Chattoram^ 6 \V. R., Act X, 45). That rate need not be the prevailing rate ; 
it may be a lower rate {Akul Ghazi v. Amimtddin^ 5 C. L. R., 41). Pat- 
warian and abwabs must not be taken into consideration in finding 
what is the prevailing rate (Barmak Chattdhri v. Srinand Singh^ \2 
W. R., 29^. The fact of a particular rate of rent having been decreed 
against two raiyats not having rights of occupancy is not enough 
to show that the rate so decreed is the rate prevailing in the neighbour- 
hood v. Gyani Baktaur^w W. R., 142). Npr can the 

rate claimed be held to be established as the prevailing rate on 
the probability, or even the certainty, that if the rents of the neighbour- 
ing occuptnts were re-adjusted, they would come up to the rate claimed 
{Brindaban l)e v. Bisona Bidiy 13 W. R., 107). But the evidence of 
three patwaris who put in their jamabandisy showing the rates paid 
by almost all the raiyats, i. e,, the majority, was held sufficiently to 
prove the prevailing rate {Priag Lai v. Brockmany 13 W. R., 346). 

Clause (a). Lands of a similar description.— In one case, 
Tikatam Singh v. Sandes, (22 W. R., 335), in which, although the plaint- 
iff had not given evidence as to the rate of rent payable by tenants of 
the same class holding lands of precisely similar quality and adjacent 
to those occupied by the defendant, yet he had given evidence as to such 
lands so occupied of a somewhat better quality than those occupied by 
the defendant, and the rate of rent allowed was such as, regard being 
had to the slight difference in the quality of the lands, was proper to 
award in conformity with the spirit of the rent law, it was held that this 
decision was reasonable and was accordingly affirmed. The principles 
enunciated in this case, however, hardly seem to be good law. 

Clause (a>. Sufficient reaeon for holding at low rate.— -Suffi- 
cient reasons for raiyats holding at exceptionally low rates would seem 
to be that they hold the land on reclaiming or jangalburi leases, or have 
reclaimed the land (see Nur Mahomed v Hari Prasanno Rai, W. R , 
Sp. No., 1864, Act X, 75 ; Chaudhri Khan v. Gaur Januy 2 W. R., Act X, 
40 ; Partnanand Sen v. Paddamani Dasiyay 9 W. R., 349 ; Surasundari 
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Debi V. Gulam A/t\ 19 W. R., 141*; Haro Prasad Rai v. Janmajai 
Baira^y 9 Calc., 505 : 12 C. L. R., 251), or that they belong to classes 
of raiyats holding land at favourable rates of rent in accordance with 
local custom [see sec. 31, clause (c) ]. 

Clause (b). Rise in prices.— Under the old law, (sec. 17, clause 
(2), of Act X of 1859 and sec. 18, para. (3), of Act VIII. B. C., of 1869) a 
raiyat’s rent could be enhanced on the ground of a rise in “ the value of 
produce.” This was difficult to prove : see Haro Prasad Rai v. Umatara 
Debiy (7 Calc., 263). It will in future be easy, in consequence of the 
provisions of sec. 39, which prescribe the preparation of lists of the 
market prices of staple food-crops, to establish a right to enhancement 
on the ground of a rise in prices, which must be a rise in the prices of 
food-crops, and will not depend on the value of the particular crop 
grown by the raiyat, which, if for export, may fluctuate with the fluctua- 
tions of foreign markets. 

Clauses (c) and (d). Increase in productive powers of 
land.— The old law allowed of an enhancement of rent on the ground 
of an increase in “ the productive powers of land, otherwise than by the 
agency and expense of the raiyat.” This ground of enhancement has 
now been subdivided into two, viz.^ landlords improvements and fluvial 
action, which alone, in the opinion of the framers of the Act, ‘‘can bring 
about an increase in the productive powers of the land so as to justify 
an enhancement of rent.” “.All other cases,” it was said by Sir Steuart 

Hayley, “seem to resolve themselves into cases, such as railways or 

canals, in which the landlord will get his enhancement by imptovement of 
prices, or else Into improvements effected by (iovernment or by the 
raiyat ” (Selections from papers relating to the Bengal Tenancy Act, 
1886, p. 415). 

increase of area. Under the old law the raiyat s rent could also 
be enhanced on the ground of an increase in area of the land held by 
him. This is, properly speaking, not a ground of enhancement, and is 
therefore dealt with separately in section 52. 

No notices of enhancement required. As already pointed 

out in die note to s. 6, p. 58, notices of enhancement are wholly un- 

necessary. 

By whom suit for enhancement may be brought.— Having 
regard to the provisions of sec. 188 of this .Act, a suit for enhancement 
of rent on the grounds specified in this section must be brought by all 
the landlords, and cannot proceed at the instance of some only of the 
fractional co-sharers (Gopal Chandra Das v. Umesh Narain Chaudhriy 
17 Calc., 695 ; liaidya Nath Dc Sarkar v. ///w, 2 C. VV, N. 44: 
25 Calc., 917). See note to sec. 188, Sec. 30 of the Act docs not 
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apply to the enhancement of the rent of an undivided share of a 
holding {Horiboi Brahma Tasimttdin Mandal^ 2 Q, W. N, 680}. A 
suit for enhancement may be brought by a farmer {Dun^a Lhara?i 
Chaturji v Golak Chandra Biswas^ 23 W. R., 228) ; by an ijaradar when 
there is no stipulation in his lease precluding him from so doing {Durt^a 
Prasad Mahanti v. Jainarain Hazrah^ 2 Calc., 474) ; and by a 
Hindu widow, whether suing as widow of her deceased husband or as 
guardian of her minor son (Surja Kanth Acharji v. Hcmanta Kumart^ 
20 Calc., 498 : L. R., 25 I. A., 25). 

Time from which enhancement takes effect. — Under the 
provisions of sec. 154, a decree for enhancement, if passed in a suit insti- 
tuted in the first eight months of the agricultural year, ordinarily takes 
effect from the commencement of the next agricultural year ; if passed 
in a suit instituted in the last four months of the agricultural year, it 
ordinarily takes effect on the commencement of the next year blit one 
following : but a later date may for special reasons be fixed by the 
Court. 

Arbitration. — In a suit for enhancement of rent under sec. 30 the case 
was referred to arbitration. I/eid^ that the arbitrator had jurisdiction to 
settle a fair and equitable rent as the parties declared that they would 
be bound by what the arbitrator would decide {Gatii^a Charan Rai v. 
Sasti Mandate 6 C. \V. X., 614). 

Court-fees. —Under sec. 6, sub-sec. 11 of Act VII of 1870, in a suit 
to enhance the rent of a raiyat having a right of occupancy, the anumnt 
of the fee payable shall be computed according to the amount of the rent 
of the land to which the suit refers, payable for the year next before the 
date of presenting the plaint. 


Rules as to 
eiihiincenieiit on 
ground of pic- 
vailing rate. 


31. Where an eiihaiiceniont is elaiined 
on the ground that the rate of rent 
paid is below the prevailing nite-.- 


{a) in determining what fs the prevailing rate 
the Court shall have regard to the rates 
generally paid during the period f»f not lo.ss 
than three years before the institutioji of 
the suit, and shall not decree an eidiance- 


ment unless there is a subshintial difference 
between the rate paid by the raiyat and 
the prevailing rate found l>y the Court ; 
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Qi) if in the opinion oT the Court the prevailing 
rate of rent cannot be satisfactorily 
ascertained without a local inquiry, the 
Court may direct that a local inquiry be 
held under Chapter XXV (O.XXVI Act 
V of 1908) of the Code of Civil Procedure 
i^ueh Revenue officer as the Local 

XIV of IS,S>. " 

Government may authorise in that behalf 
by rules made under section 3!12 (G.XXVI 
r. 9. Act V of 1908) of the said code : 

(r) in determining under this section the rate of 
rent payable by a raiyjit his caste shall not 
be taken into consideration, uidess it is 
proved that l)y local custom caste is taken 
into account in <letermining the rate ; and, 
whenever it is found that by local custom 
jmy description of raiyats hold land at 
favourable rates of rent, the rate sliall be 
determined in accordafice with that custom ; 
[d) in ascertaining the prevailing rate of rent the 
amount of any enhancement authorised on 
account of a landlord’s improvement shall 
not be taken into consideration ; 
f (<?) if a fav<nu able rate has been determined under 
(dause (c) 'for any description of raiyats, 
sfn-h rate may, if the Court thiifks fit, be 
left out of consideration in ascertaining the 
prevailing rate ; 

(/■) if the holding is at a lump rental, the deter- 
mination of the rent to b(f paid may be 
made by a.scortaining the different classes 
of land comprised within the holding, and 
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applying to the*area of each class the pre» 
vailing rate paid on that class within the 
village or neighbouring villages.] 

Extended to Orissa, (Not., Jan. 27th, 1892). 

Clauses (c) and (/) of this section have been added by the amending 
Act III, B. C., of 1898, which has been extended to Orissa, (Not., Nov. 
5lh, 1898). 

Clause (b). Government Notification regarding rank of 
Commissioner.— In the Calcutta Gazette of 22nd July, 1890, Part I, p. 
756, is published the following notification, with reference to the provi- 
sions of cl. (^) of this section : — 

** 111 modification of the Oovernment notification, dated 4tl» Nov., 1885, 
the Lieu tenant-G oven lor has been pleaseil to make, under sec. 119*2 of Act XI V 
of 1882, the following revised rule.s as to the persons to whom eomiiiis* 
sions shall lie issued under the Bengal Tenancy Act. 

“ Whenever, under secs. 31 (5) and 1,38 (2) of the Bengal Tenancy Act, a 
Court directs that a local imiuiry be held under Chap. XXV (O. XXVI Act V*” 
of 1908) of the Code of Civil Procedure, the commission shall be issued to 
such person, not being below the rank of a buh-Deputy Collec tor, a.s the 
Collector of the district may, from time to time, selecjt for the purpose.’* 

“ The Court shall issue a precept to the Colle('t(»r re<iuiring him forth-with 
to nominate a tit person as above to conduct the iiujuiry, and the eummi.Msioii 
shall be issued to the person nominated." 

Clause (b). Board of Revenue's instructions regarding 
local inquires. —The Board of Revenue in its circular No. 4 for 
August 1894, points out that the person to whom the commission is issued 

** is lx)und, under the Civil Procedure Code, to make the local impiiiies iiim- 
»elf. He may entertain a reasonable staff of chainnn n and amiiis to enalfie 
him to perform the work properly. 

“ No cost should be incurred to meet the charges of tlic local inquiry beyond 
that actually allowed by the Court issuing the commission, under rule .‘Id (b) 
at page 41 of the High Court’ .s General Rules and Circular Orders, as reviHG<l * 
in 1891. If the probable ctxsts were calculated with regard to the time likely 
Uj be occupied in the execution of the commission, and the Cfmirnissioner finds 
that the time fixed is insufficient, he should give timely iioti»fe to the party 
at whose instance the commission was issued ami report the fact U) the Court. 
Then, unless the sum necessary to cover the expenses for such further peri<id 
as may lie re<|uired to complete tlie execution of the coninitH.Mion is de})OHtted 
in Court by the party and the comniissioner certified of sucli deposit, he 
should suspend the investigation at the close of the period originally fixed, 
pending the further instructions of the Court. 
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Tho expenses of the commission will generally fall under the following 
heads : 

( 1 ) Remuneration of the commissioner. 

( 2 ) His travelling and halting allowances. 

(. 3 ) Charges for tho temporary subordinate establishment that may l)e 
employed. 

( 4 ) Incidental charges that ma}’ be unavoidable. 

Tho first will be calculated on tho basis of the actual pay which the person 
to whom tho comiiiission is issued has been receiving. The second will be 
regulated by the scah^ prescribed for officers of Government of the class to 
which the commissioner belongs, unless the Court should, for exceptional 
reasons, order an allowance in excess of the above. The third and the fourth 
will be passed on the authority of the Revenue officers concerned, but must on 
no account assume proportions so as to exceecl, in conjunction with the charges 
under heads (1) and (2), tho sum actually allowed by the Court." 

The Board of Revenue in its circular No. 7 of April, 1899, says : — 

“ The words * from time to time’, in the notification, above (pioted*’ (i. 
the Government notification) ‘‘give the. Collector the option of changing his 
nomination, if in case of sickness, transfer, urgent press of work, or other 
valid reason, his original nominee cannot make the em|uiry." 

Clause (o). — The provisions of this clause are founded on, and are 
almost identical with, those of section 20 of the North-Western Pro- 
vinces Rent An <'XII of 1881). The custom in question must be a local, 
and not a family custom. (Reynolds's N. W. Provinces Rent Act, 
P* 34b 

[31 A. (i) In any district or part of a district to 
which this sub-section is extended by 
taken In certain the Local Government by notification in 
t.he‘”p*ibaUing the Calcuttii Gazette, whenever the pre- 
vailing rate for any class of land is to be 
ascertained under .section 30, clause (a), by an examin- 
ation of the rates at which Irflids of a similar descrip- 
tion and with similar advantages are held within 
any village or villages, tho highest of such rates at 
which and at rates higher than which the larger 
portion of those lands is held may he taken to he the 
prevailing rate. 
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Illustrations. 

(a) The rates at which land of a similar description and with 
similar advantages is held in a village are as follow : — 


Bighas. 






Rs. 

A. 

P. 

lOO 

... 

... 

... 

... 

... at 

I 

0 

0 

200 

... 

... 

... 

... 

... „ 

I 

8 

0 

150 

... 

... 

... 

... 

... „ 

I 

12 

0 

100 

... 


... 

... 

... „ 

'y 

0 

0 

150 

... 

... 

... 

... 

... „ 

2 

4 

0 


Total. ..700 


Then, Rs. 2-4 is not the prevailing rate, because only 150 bighas, or 
less than half, are held at that rate. Rs. 2 is not the prevailing rate, 
because 250 bighas, or less than half, are held at that or a higher rate. 
Re. I -12 is the prevailing rate, because 400 bighas, or more than half, 
are held either at this or a higher rate, and this is the highest rate at 
which, and at rates higher than which, more than half the land is held. 

(//) The rates at which land of a similar description and with 
similar advantages is held in a village are as follow : — 


Bighas. 
100 
250 
150 
. 150 

50 

Total ... 700 



Rs. 

A. 

P 

... at 

I 

0 

0 

... ,, 

I 

4 

0 


I 

8 

0 

... „ 

r 

12 

0 

... ,, 

'y 

0 

0 


Then, for the reasons given in illustration (u)^ neither Rs. 2 nor Re. 
I -1 2 is the prevailing rate, nor is Re. i -S the prevailing rate, because 
only 350 bighas (exactly halQ are held at Re. 1-8 or at rates higher than 
Re. 1-8. In this case Re. r'4 is the prevailing rate, because more than 
half the lands are held at Re. 1*4 or higher rates, and this is the highest 
rate at which, or at rates higher than v/hich, more than half the land is 
held. 

(2) The Local Government may, by a like noti- 
fication, withdraw sub-section (1) from any district or 
part of a district to which it has been extended as 
aforesaid.] 
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Extended to Orissa (Not., Nov. 5th, 1898) and to the district of 
Tipperah (Not., No. 1470, T. R., dated September ist, 1900) 

Section 31 A. — This is a new section introduced into the Act by 
the amending Act III, B. C,, of 1898. In it the Legislature for the first 
time abandons the principle laid down in the rulings of the High Court 
(see note, pp. 134, 135) to the effect that the prevailing rate is that paid by 
the majority of raiyats in the village and. prescribes that the highest of 
the rates at which and at rates higher than which the major portion of 
the lands of any area is held may be taken to be the prevailing rate. This 
is a new departure in two respects, viz.^ (i) that the prevailing rate is 
now defined not with reference to the number of raiyats paying rent, but 
with reference to the (juantity of land for which rent is payable ; and 
(2) that it enables the highest of rates in the ascending scale of rates, at 
which and at rates higher than which the major portion of land of a 
similar description and with similar .advantages in the same village or in 
neighbouring villages is held, to be taken as the prevailing rate ; so that 
in time all fesser rates may be raised to this rate. The provisions of 
sub-seciion (i) will, however, only be applicable in those districts to 
which the Local (iovernment may see fit to extend them. See note, 
PP- *33, *34. 


[31B. Whon the prevailing rate has once been 


Limit to en- 
hancement of 
pre\ailing late. 


(leterniiiieil by a Revenue Officer under 
Cliapter X or by a Civil Court in any 
suit under this Act, it shall not be liable 


to enhancement save on the ground and to the extent 
specified in section 30, clause (6), and section 32.] 


Extended to Orissa (Not., Nov. 5th, 1898). 


Section 31 B. This section was also introduced into the Act by 


the amending .Act of 1898. 


In the statement of Objects and Reasons it was staled : “ In order 
to guard against all the rates being levelled up to the maximum rate by 
manipulation of new prevailing rates from lime to time, it is provided in 
section 31 H that a prevailing rate once determined shall not be liable 
to enhancement except on the ground of rise in prices.” The section 
applies only to the enhancement of a prevailing rt^te^ when such a rate 
has once been determined. It would not apparently prevent the rent 
of a particular holding being enhanced on any of the other grounds 
specified in section 30 of the Act, />. “landlord’s improvements” or 
“fluvial action.” Where sm h grounds arc applicable to a particular 
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holding, its rent can apparently be enhanced, even though the rent had 
been fixed with reference to a prevailing rate. 


Rules as to g2. Where an enhancement is claimed 

eDhaiicement on ^ 

ground of rise (jjj ofFound of a rise in prices — 

in prices. ^ 

(a) the Court shall compare the average prices 
during the decennial period imjrnediately 
preceding the institution of the suit with 
the average prices during such other 
decennial period as it may appear equitable 
and practicable to take for comparison ; 

(b) the enhanced rent shall bear to the previous 

I’ent the same proportion as the average 
prices during the last decennial period bear 
to the average prices during the previous 
decennial period taken for purposes of 
comparison : provided that, in calculating 
this [iroportion, the average prices during 
the later period shall be reduced by one- 
third of their excess over the average 
prices during the earlier period ; 

(c) if in the opinion of the Court it is not practic- 

able to take the decennial periods prescribed 
in clause (a), the Court may, in its discre- 
tion, substitute any Shorter periods therefor. 

Extended to Orissa (Not., June 27th, 1892). 


Clause (a). — .Section 39 provides for the preparation of price-lists so 
as to enable the provisions of this clause to be given effect to. 

Clause (b). — The rule of proportion embodied in this clause is that 
laid down by the Judges in the case of TAakuram Dast v. Hisheshar 
Mukhurji (fe. L. R., F. B., 202 : 3 W. R., Act X, 29). The deduction 
prescribed in the proviso is to allow for the increased cost of production. 
The Select Committee on the Bill on this point said : — “We recognised 
the difficulty of making the Courts ascertain the actual cost of protfuc* 
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tion, and, as it was necessary to fix an arbitrary limit, wetiave fixed the 
deduction at one-third as a general rule ” (Selections from papers re- 
lating to the Bengal Tenancy Act, 1885, p. 384). 


RuIch as toon- 
hanoement on 
ground of land- 
lord’s iniprovc^- 
niont. 


33. (1) Where an enhancement is 
claimed on the ground of a landlord’s 
improvement- 


(а) the Court shall not grant an enhancement 

unless the improvement has been register- 
ed in accordance with this Act ; 

(б) in determining the amount of enhancement 

tbe Court shall have regard to — 


(i) the increase in the productive powers of 
land caused or likely to be caused by the 
improvement, 

(ii) the cost of the improvement, 

(iii) the cost of the cultivation required for 

utilizing the improvement, and 

(iv) the existing rent and the ability of the 

land to bear a higher rent. 


(2) A decree under this section shall, on the 
application of the tenant or his sticcessor in interest, 
be subject to re-consideration in the event of the 
improvement not produtjing or ceasing to produce the 
estimated effect. 


Extended to Orissa (Not,, June 27th., 1892). 

The subject of “improvements” is dealt with in sections 76 to 83. 
The rent of an occupancy raiyat may, also under section 29, be enhanced 
by private contract made between the landlord and the raiyat on account 
of an improvement made by the landlord ; but the enhanced rent fixed 
by such contract is only payable subject to the restrictions laid down in 
provho fiij to section 29. 

10 
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Rules as to en- 34. Wh*ere an enhancement is 

hancement on , . , , , ^ r • 

ground of in- Claimed on the ground or an increase 
du^'o’'^wOT8 in productive powers due to fluvial 

due to fluvial .• 
action. actlOTl 


(a) the Court shall not take into account any 

increase which is merely temporary or 
casual ; 

(b) the Court may enhance the rent to such an 

amount as it may deem fair and equitable, 
but not so as to giv’e the landlord more 
than one-half of the value of the net in- 
crease in the produce of the land. 

Extended to Orissa (Not., June 27th, 1892). 

The rule laid down in clause (a) follows the High Court rulings under 
the old law in Krishna Mohan Patro v. Hari Sankar Mukhurji^ (7 W. 
R., 235) and Abdul Ghani v. Bhattu^ (22 W, R., 350J. 

35 . Notwithstanding anything in the foregoing 
' sections, the Court shall not in any case 

by^*s^"°to*be decree any enhancement which is under 
fair and equit- circumstances of the case unfair or 

able. 

inequitable. 

Extended to Orissa (Not., June 27th, 1892). 


Power to order 
progressive en- 
hancement. 


36. If the Court passing a decree for enhance- 
ment considers that the immediate en- 
forcement of the decree in its full extent 
ivill be attended with hardship to the 
raiyat, it may direct that the enhancement shall be 
gradual ; that it is to say, that the rent shall increase 
yearly by degrees for any number of years not exceed- 
ing five until the limit of the enhancement decreed 
has been reached. 


Extended to Orissa (Not. June 27th, 1892). 
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Limitation of 
right to bring 
successivo en- 
h a n c e m e n t 
suits. 


37 * (1) A suit instituted for the enhancement of 

the rent of a h9ldiDg on the ground that 
the rate of rent paid is below the prevail- 
ing rate, or on the ground of a rise in 
prices, shall not be entertained if within 
the fifteen years next preceding its institution the 
rent of the holding has been enhanced by a contract 
made after the second day of March, 1883, or if 
within the said period of fifteen years the rent has 
been commuted under section 40, or a decree has been 
passed under this Act or any enactment repealed by 
this Act enhancing the rent on either of the grounds 
aforesaid or on any ground corresponding thereto or 
dismissing; the suit on the merits. 

Failure in a previous suit for additional rent for additional lands, does 
not bar a similar suit within fifteen years, Moharja Radhnkisore Manu 
kya V. Umedali^ (12 C. W. N., 904). 

(2) Nothing in this .section shall affect the provi- 
sions of section 373 of the Code of Civil 
Procedure (O.XXIII. r. 1, of Act V 

of 1908). 

Extended to Orissa (Not, June 27th, 1892). 

Sub*section ( 1 ). — The 2nd March, 1883, is the date on which 
leave to introduce the Bill to amend the rent law was obtained. 

A decree obtained in a suit instituted to enforce a contract made 
before the 2nd March, 1883, yi which the defendant agreed to pay a 
higher rent was held to be no bar under the provisions of this section 
to a suit for enchancement of rent under the provisions of the Tenancy 
Act (A*. Af liter V. Dwarka Nath Chiikravartt}\ decided by Prinsep and 
ftanerjee, J.J., May 28ih, 1891). 

A suit for both enhancement and arrears at an enhanced rate is main- 
tainable. The causes of action, though separate, may be combined 
under sec. 45. C. P. C., (Gudar Ttivari v. Brij Nandan Prasad^ 5 C. W. 
N., 880). 

Waiver of enhanced rent decreed.— In 1267 the Plaintiff ob- 
tained a decree in a suit to enchance the defendant*s rent. It was held 


XIV of 1882. 
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that the accepianc: by the plaintifif of* the old rent from 126810 1271 
was no waiver of his claim to the higher rent decreed to him {Lauder v. 
Binod Lai Ghosh, 6 \V. R., .Act X* 37). 

Eeihiction of rent. 

38 . (1) An occupancy-raiyat holding at a inoney- 
Retiuctioii of institute a suit for the reduc- 

tioii of his rent on the following grounds, 
and, except as hereinafter provided in the case of a 
diminution of the area of the holding, not otherwise, 
(namely) : — 

(rt) on the ground that the soil of the holding 
has without the fault of the raiyat become 
permanently deteriorated by a deposit of 
sand or other specific cause, sudden or 
gradual, «n' 

(/y) on the ground that there has been a fall, not 
due to a temporary cause, in the average 
local prices of staple food-crops during the 
currency of the present rent. 

(2) In any suit instituted under this section, the 
Court may direct such reduction of the rent as it 
thinks fiiir and equitable. 

Extended to Orissa (Not., June 27th, 1892). 

A raiyat cannot by any contract made after the passing of this Act 
contract himself out of the provisions of this section [(^ec. 178, sub-sec. 
(3).cL (/)]. 

Beduction of rent.— An occupancy raiyat cannot sue for a reduce- 
tion of rent except on one of the grounds specified in this section. He, 
therefore, cannot sue to have his rent abated on the ground that it is 
higher than the prevailing rate. Hut neither could he do so under the 
ofd law {Baban Mnndil v. Shib Kumnri Barmani, 21 W. R., 404). Nor 
could he have applied for abatement of rent on the ground of fraud, his 
remedy being to apply to have the contract .set aside (Suhur Alt v. Atnlu 
Ahalya, 8 W. R., 504 ; Darimha Debya v. Nilmani Sin^h Deo. 5 C. L. R., 
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465) ; and a landlord receivin^/emi&sion from Government on account of 
dama^^e done to his estate by a cyclone was not on that account bound to 
allow a remission to his un«ier-tenants, unless he had received the former 
on the understanding^ or agreement that he would allow it in turn ( Golak 
Chandra hfahanti v. Par hat i Charan Das, 15 W. K., 167). 

How reduction of rent can be claimed. -Under the old law 
a raiyat entitled to a reduction of rent had three courses open to him. 
He could either sue for abatement of rent or wait till sued by his land- 
lord and then set up a claim to a set-off, or he might complain of an 
excessive demand of rent and sue for a refund (see Hell's Law of Landlord 
and Tenant, 2nd, edit., p. 57 ; and Par 7 y v. Abdul Alt, VV. R., Sp. No., 
1864, Act X, 64 ; Biikiintho Paraki v. Sufcndro Nath Rat, i W. R., 84 ; 
Savi V. Abhai Nath Uastt, 2 W. R., Act X, 28 ; D indy al Lai v. Thaknt 
Kumoar, 6 \V. R., Act X, 24 ; Nil Mani Sint^h Deo v. Anncda Prasad 
Mukhurji, 10 \V. R., V. B., 41.1 H. L. R., I* . B., 97 ; Mahtab Chand v. 
Chitro Kumari Dchi, 16 \V. R., 201 ; Gaur Kishor Chandra v. Bonomali 
Chatidhuri, 22 W. R., 117L The present section only provides for a re- 
duction of rent l>eing obtained on the grounds specified in it in a suit 
instituted for the purpose. A tenant may also obtain a reduction of rent 
under section 52 (») (b) on the ground of a deficiency proved to e.xist in 
the area of his tenure .or holding, but wliethei this reduction must be 
sued for, or whether the deticiency of area may be pleaded by way of 
set-off, is not .ippaumt, A raiyat fron; whom any sum has been exacted 
as rent may also sue under sec. 75 for a i clund and for an additional 
sum as a penalty. 

Permanent deterioration of soil of bolding — In Giuri 
Patrj, V. Rcil}\ (20 Calc , 579s it was saitl that the Judge of the Court 
below was wrong in his mterpixtalion of the woid “permanent ’ in this 
section. He seemed to think tliat a deterioration ought not to be held 
to be permanent, if by application of capital and skill the cause of the 
deterioration might be removed. But a more libera! interpretation must 
be put upon the word, and it must be construed with reference to 
existing conditions. Under the old law it was held that the grounds 
on which a raiyat could claim an abatement must ha\e resulted from 
causes beyond his control '\Mansur AH w Harvey, 11 W. R. 2yi), such 
as a deposit of sand on part of his land ilnayatultah v. Hah: Bak^lu 
W. R., Sp., 1864, Act \., 42) 

Produce-rents. — The piaiviMions of sec. 38 apply only to rents 
payable in money. There is no provision of this Act under which 
raiyals paying rent m kind can claim or sue for a lediu tion of vent. 
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Price-lists, 

39 . (l) The Collector of every district shall 

Pricelists of monthly, or at shorter inter- 

stepie food, vals, periodical lists of the market-prices 
of staple food-crops grown in such local 
areas as the Local Government may from time to 
time direct, and shall submit them, to the Board of 
Revenue for approval or revision. 

(2) The Collector may, if so directed by the 
Local Government, prepare for any local area like 
price-lists relating to such past times as the Local 
Government thinks fit, and shall submit the lists so 
prepared to the Board of Revenue for approval or 
revision. 

(3) The Collector shall, one month before sub- 
mitting a price-list to the Board of Revenue under 
this section, publish it in the prescribed manner 
within the local area to which it relates, and if anv 
landlord or tenant of land within the local area, 
within the said period of one month, presents to him 
in writing any objection to the list, he shall submit 
the same to the Board of Revenue with the list. 

(4) The price-lists shall, ^ when approved or 
revised by the Board of Revenue, be published in 
the official Gazette ; and any manifest error in any 
such list discovered after its publication may be 
corrected by the Collector with the sanction of the 
Board of Revenue. 

(5) The Local Government shall cause to be 
compiled from the periodical lists prepared under this 
section lists of the average prices prevailing through- 
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out each year, and shall cause them to be published 
annually in the ofRcial Gazette. 

(6) In any proceedings under this Chapter for 
an enhancement or reduction of rent on the ground 
of a rise or fall in prices, the Court shall refer to the 
lists published under this section, and shall presume 
that the prices shown in the lists prepared for any 
year subseiiuent to the passing of this Act are correct, 
[and may presume that the prices shown in the lists 
prepared for any year prior to the passing of this Act 
are correct], unless and until it is proved that they 
are incorrect. 

(7) The Local Government, subject to the 
control of the Governor-General in Council, .shall 
make rules for determining what are to be deemed 
staple food -crops in any local area and for the 
guidance of officers preparing price-lists under this 
section. 

The words in brackets were inserted in this section by the amending 
Act of 1898, which has been extended to Orissa i,\ot.» Nov. 5th, 1898). 

Price-lists.— Price lists relating to current times have been pre- 
pared ever since the passing of the Tenancy Act under rules to be found 
in Chap. 11 of the (iovt. rules under the Tenancy Act (sec 
Appendix 1 ). By (iovt. notification No. 4307 L. R., dated Nov. 7th, 
1896, published in the Oilcutta Gazette oi Nov. ii, 1896, Fart I, p, 1150, 
price lists for periods anterior to the passing of the Tenancy Act in 
certain specified marts in the Orissa division have been ordered to be 
prepared (sec Schedule 11 appended to the Govt, rules, Appendix I). 

Sub-section (0). — This sub-section, as originally passed, provided 
that only price-lists “prepared for any year subsequent to the passing of 
the Act” should be presumed to be correct. The Bill to amend the Act, 
which atierwards became the Bengal Tenancy (Amendment) Act, 1898, 
proposed to omit these words. 

On the motion of the Hon’ble Babu Surendro Nath Banerjee in 
Council, the words now inserted in the section were added to it, and the 
words it was proposed to omit were allowed to remain. The efifect of 
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this amendment is that price-lists for periods subsequent to the passing 
of the Act shall, and those for periods prior to the passing of the Act 
may, be presumed to be correct, until it is proved that they are 
incorrect. 

Buies regarding the preparation of price-lists.— For these 
rules, see Chap. II, of the Government Rules under the Act, Appendix 1. 

Commutation. 

40 . (1) Where an occupancy-raiyat pays for a 

Commutation, holding rent in kind, or on the estimated 
Commutation value of a portion of the crop, or at rates 

of rent payable / , 

in kind. Varying with the crop, or partly in one 

of tho.se ways and partly in another, [or partly in any 
of those ways and partly in cash,] either the raiyat or 
his landlord may apply to have the rent commuted to 
a money-rent. 

(2) The application may be made to the Collector 
or Sub-divisional Officer, or to [a Revenue -officer ap- 
pointed by the Local Government under the designa- 
tion of Settlement Officer or Assistant Settlement 
Officer for the purpose of making a survey and 
record-of-rights] under Chapter X, 'or to any other 
officer specially authorized in this behalf by the Local 
Government. 

(3) On the receipt of the application the officer 
may determine the sum to be paid as a money rent, 
and may order that the raiyat .shall, in lieu of paying 
his rent in kind, or otherwise as aforesaid, pay the 
sum so determined. 

(4) In making the determination the officer shall 
have regard to — 

(a) the average money-rent payable by occupancy- 
raiyats for land of a similar description and 
with similar advantages in the vicinity ; 
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(b) the average value of the rent actually received 

by the landlord during the preceding ten 
years or during any shorter period for 
which evidence may be available ; 

(c) the charge.s incurred by the landlord in res- 

pect of irrigation under the system of 
lent in kind, and the arrangements made 
on commutation for continuing those 
charge.s ; and 

[(^/) impn>vements efiected by the landlord or by 
the occu[>ancy-raiyat in respect of the 
raiyat’s liolding, and to the rules laid down 
in section 33 regarding, enhancement of 
rent on tiie ground of a landlord's 
improvement.] 

(5) The order shall be in writing, shall state the 
grounds on which it is made, and the time from 
which it is to take eUect, and shall be .subject to 
appeel in like manner as it it wore an order made in 
an ordinary revenue proceeding. 

(6) If the application is opposed, the officer .shall 
consider whether under all the circumstances of the 
case it is reasonable to grant it, and shall grant or 
refuse it accortlingly. ^ If he refuses it, ho shall 
record in writing the reasons for the refusal. 

O 

Under sec. 178, sub-section (3^, cl. (g>, nothing; in any contract made 
after the passing of the Act can take away the right of either landlord 
or tenant to apply for a comimiiation of rent under this section. Hut it 
has been ruled that a landlord may demand payment of rent in kind in 
accordance with the original contract, although the tenant has paid rent 
in money for some years AU v. Abdul Alt\ 3 \V. N., 151.) 

Rents payable in kind.— “The Myntein ut rent payment in kind 
{a-evails extensively (»nly in the dintriets ol (iuya, 8lmhaluul and Patna, 
>vheru th<» character of the ♦ nnntry render * nece^ri.iry tin* m.iinti nance of an 
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elaborate village system of irrigation ; but in most, if not all. other districts 
of the province lands are also found, the produce of which is divided betiveen 
the cultivator and the landlord, and the marked absence of applications for 
commutation would seem to indicate that this section of the law is little 
. known. It may, however, be also largely due to local custom recognizing in 
such cases no right to the land in the cultivator, but merely to a share of the 
produce raised by him. In Bihar the holding of land on a produce rent, 
known as the (^) system is a regular form of tenancy, very common 

in the three districts named above lying south of the Ganges. The practical 

difficulties in the way of maintenance of the system of irrigation by the raiyats 
themselves, which would necessitate combination among the residents of each 
village or of several villages, where a water channel serves more than one 
village, have undoubtedly established among the tenants a preference for the 
bhaoli system. Under it the rental varies with the outturn t)f the crops, and 
the tenants are, at least, secured half their produce ; while tiie landlord on 
whom the duty of maintaining the irrigation w'ork devolves, is under a strong 
inducement in his own interests to keep them in fair order.’’ (Secy, to the 
Board of Revenue’s report on the working of the Tenancy Act, No. 4i9A, 
dated 30th April, 1892, para. 21). 

Board of Revenue's instructions under this section. 
The Board of Revenue in their circular No. 5, dated June, 1892, have 
issued the following instructions for the guidance of officers to whom 
applications for commutation are made. * 

“The Board have reason to iKrlieve that misconception exists ainung some 
officers as t<» the requirements of the law under section of the Bengal 
Tenancy Act, and that this has led to the rejection of applicatibns for 
commutation of rents payable in kind on insufficient grounds, and the 
consequent discouragement of such applications. They desire, therefore to 
point out that, subject to the grounds of his decision being recorded and to 
an appeal, the officer dealing with an application under the section has full 
discretion to seek for such evidence, and make such injuiry, as he may deem 
necessary in order to determine the money-rent t»j be fixed. If the tenants 
are unable to produce receipts showing yie quantity of prr>duce previously 
received by the landlord or its cash-cquivalent -and they will seldom possess 
such receipts — or the landlords file papers purporting to give previous out- 
turns and divisions of the crops which the tenants repudiate, or which are 
apparently false, the applications should not necessarily be rejected, but the 
officer should endeavour to arrive at a fair estimate of the money-rent by re- 
cording and duly considering such oral testimony as may l>e produced by the 
parties, by reference to other sources of information, such as the cess papers 
of the estate, and, if necessary, by local injuiry conducted in person or 
through some other comi)ctent officer. Bee Board's Settlement Manual of 
1908 Part II, Chap. XI, r. 526 p. 137. 

(1) Probably a cuniractiou of dhao, rate aud vaO', rclatiiiK t<;. 
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Sub-seotion (6). — The provisions of this sub-section are imperative. 
The object of requiring the time from which the order is to take effect 
to be stated is to enable the parties to know from what date the new 
arrangement is to come into operation. It ought not to be left in un- 
certainty and in the absence of any date being fixed in the order, the 
order must be taken to be practically inoperative, or at any rate, to 
remain in suspense, until it is amended by the specification of the term 
of its operation (Raghunath Saran Sin^h v. Dhoda Rat\ i8 Calc., 467). 

An appeal from an order of a Collector under this section to the 
Commissioner must be preferred within 30 days (Sch. Ill, art. 5). An 
order passed in appeal by a Revenue Court under sec. 40 is final (Sa/i- 
j'ram Singh v. Ramg^ir^ 3 C. W. N., 311). 

Sub-section (6).— When the application for commutation is op- 
posed, the application may be granted or refused, according as the 
officer disposing of it may think proper. The section does not provide 
for the case, which is of common occurrence, in which the application is 
opposed on the ground that the rent is not payable in kind but in money. 

No suit will lie in Civil Court to call in question propriety 
of an order under this section.— A tenant made an application to 
the Collector under sec. 40 of this Act for a declaration that he was the 
defendant’s raiyat in respect of a parcel oi ,icusiisiha kasht land and for 
commutation of the rent which had hitherto been payable in kind. The 
Collector granted the application ; but the order was reversed on appeal 
by the Commissioner. The tenant then sued under section 42 of the 
Specific Relief Act for substantially the same relief as he had asked be- 
fore the Collector. It was held (i) that an order passed in appeal under 
sec. 40 is final, and no suit lies in the Civil Court by which its propriety 
can be questioned ; and (2) that before the passing of the Tenancy Act 
no suit could lie in the Civil Court for commutation of the rent, and, 
therefore, the special procedure laid down in rec. 40 for enforcing the 
new right created therein is the only procedure which can be followed 
{Sali^ram Singh v. Ramgir^ 3 C. W. N., 311). 

Ohanges made by Act I, B.C., of 1907. —The alteration in 
sub-section (2) mcide by s. n, Act I. R C., 1907, was, it w\as said in the 
Select Committee’s report, for the purpose for ensuring that the power 
to commute rents should be entrusted only to an officer of some standing. 
The Select Committee explain the reason for the addition of clause (ef) 
as follows : 

“At present Hcotion 40 oontuinH no provision rcMpiiring an offiver Citinniiit- 
ing produce i-onts to havt^ reganl to improvciiieuts made hy the landlord or 
tenant in respect of the holding under commutation. We consider this a de- 
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feet, as the existenoo of such ioiprovements is often an important factor in 
determining the amount of the cash vent to be fixed on commutation. We 
propose, therefore, to add a pro\ isioii to sub-section ( 4 ) ot section 4 M allowing 
this to be done.*’ 

[40A. (i) Where the rent of a holding has been 

Period for which oonimutcd Under section 40, it shall not, 
^"t^'remain Gxcept Oil the ground of a landlord’s im- 
nnaitered. proveiiient or of a subsequent alteration 

of the area of the holding, be enhanced for fifteen 
years ; nor shall it be reduced for fifteen years, save 
on the ground of alteration in the area of the holding, 
or on the ground .specified in clause («) of sub- section 
(1) of section 38. 

(.^) The .said period of fifteen years shall be count 
ed from the date on which the order takes effect 
under sub section (5) of section 40.] 

This section has been added to the Act in Bengal by sec. 12 Act I, B. 
C, of 1907. In explanation of the introduction of this seciiou the Select 
Comrrittee on the Bill observe that the absence of such a provision a^» 
this would seem to be a defect in the present law. 
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CHAPTER VI. 

NoN-OCOUFAUCy-BAIYATS 

41 . Thi.s chapter shall apply to raiyats not 
Appiiration of having a right of occupancy, who are in 
Chapter. referred to as non-occupancy- 

raiyats. 

Extended to Orissa, (Not., Sept. loth, 1891). 

Non-occupanoy rig^hts. — Nothinj^ in this Chapter applies to 
proprietors’ private lands sec. 116), or to land held under the custom of 
uthandi [sec. 180 (2)]. Non -occupancy rights can be acquired in agri- 
cultural land, even though the person letting the tenant into the land 
has no valid title and is therefore a trespasser \Mohin Chandra Saha 
V. ha":ari Paramatnk^ 17 Calc, 45 ; Hi nod Lai Prakashi v. fCaln 
Paramanik^ 20 Calc., 708), provided the tenant has acted in good 
faith (Piari \fohnu Mandal y. RadJuka Mohan Hazra, Z C. \V. N., 315 : 
Upendro Chandra Phattacharya v. Pratab Chandra Pradhan^ 3 C. W. X., 
320). See notes to sec. 3 (3'. p. 25 ; and sec. 5, p. 56. Hut this is not the 
case when the Transfer of Properly Act is applicable {Sheo CharanlMw 
Prabhu ILayal^ i C. W. N., 142). A non-occupancy raiyat can sub-let his 
land (sec. 85), and by no contract made after the passing of the Act can he 
bind himself not to lio so sec. 187 (3) (e)]. Non-occupancy rights may 
be transferable by custom (sec. 183), and may, in accordance with local 
usage, be bequeathed [sec. 178 (3) (d)J, and nothing in a contract made 
after the passing of the Act can take away a raiyat’s right to transfer 
or bequeath his holding in accordance with local usage [sec. 178 (3) (d)]. 
Hut non-occupancy rights are n#t heritable {Karim v. Sttndir Bexua^ 
24 Calc., 207 : I C. \V. N., 89 ) : at least ihey arc not heritable under the 
Bengal Tenancy Act, whatever may be the case independently of the Act 
{T^akhan Narain Das v. Jainath Panda\\ 34 Calc., 516: ii C. W. N., 
626 : 5 C. L. J., 457). See also (Iday Chandra Das v. L/ari Das^ 
13 C. W. N., 937. Section 26 expressly makes the right of an 
occupancy-raiyat heritable, and therefore by necessary implication the 
right of a non-occupan(.y raiy at Is not hm itable {L,akhan Narain Das 
v. Jainath Pandey, 5 C. I-. J.. 457 : 1 1 C. \V. N.. 626). Non-occupancy 
raiyat cannot apply for reduction of his rent, except on the ground 
of diminution of area [sec. 52 (b)]. Hut in Gauri Pa/ra v. Reiiy 
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(20 Caic., S79)> it had been said that, ^‘though it is only an occupancy- 
raiyat, who is authorized by the Act to bring a suit under sec. 38, yet the 
principles laid down in that section ought to be taken into consideration 
in all proceedings for the settlement of rent, whatever be the status of the 
raiyats.” A non-occupancy-raiyat can construct a well and erect a suitable 
dwelling-house for himself and his family on his land, without his land- 
lord’s permission, and he can make any other improvement, as defined in 
sec. 76, if his landlord, after being requested in writing to make the 
improvement, neglects to make it (sec. 79).(i) 

Accretion.— A non-occupancy-raiyat can acquire a right to a newly 
formed land as an accretion to his holding under clause (i) of sec. 4 of Reg. 
XI of 1825, {Amjad Alt v. Kaderjan Bibi^ 13 C. W. N., 269 : 8 C. L. J., 

537 ; Ahmad Bepari v. Toki Mahomed^ 13 C. W. N., 267 : 8 C. L. J., 

538 ; Miajan v. Akram Alt\ 8 C. L. J., 541). 

42 - When a non-occupancy-raiyat is admitted to 

, ^ the occupation of land, he shall become 

Initial rent of ^ ^ 

lion -oecupanoy- liable to pay such rent as may be agreed 

on between himself and his landlord at 
the time of his admission. 

Extended to Orissa, (Not., Sept. loth, 1891). 

43 - The rent of a non-occupancy-raiyat shall not 
C!ondition8 of be enhanced except by registere<l agree- 

enhancement of . 1 

rent. ment or by agreement under section 46 ; 

Provided that nothing in this section shall prevent 
a landlord from recovering rent at the rate at which 
it has been actually paid for a continuous period of 
not less than three years immediately preceding the 
period for which the rent is claimed. 

Extended to Orissa, (Not., Sept, loth, 1891). 

Enhancement —There are no restrictions on the enhancement of 
a non-occupancy-raiyat’s rent by registered agreement, as there arc in 
the case of an occupancy-raiyat’s rent (sec. 29'. But a non-occupancy- 
raiyat cannot be compelled to execute an agreement under sec. 46, 
unless the Court considers the rate of rent demanded by the landlord to 
be fair and equitable [sec. 46 (6)]. An occupancy-raiyat’s rent once 
(I) Cf. sec. 108 (p), Act IV of usa, which however Iim not iiocti extemlcd under s. 117 

to agricultural teases. 
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enhanced cannot be enhanced by contract again for fifteen years [sec- 
(29) (c)]. There is no such limitation on the enhancement of a non- 
occupancy-raiyaPs rent, but if he agrees to pay the rent stipulated for 
in an agreement tendered to him under sec. 46, he can remain in occu- 
pation of his holding at the rate for a period of five years [sec. 46 (7)]. 

44 . A non-occupancy-raiyat shall, subject to the 
provisions of this Act, be liable to 

Grounds on • . . /» n 

which non-occu- ejectment on one or more or the 
m'ayU.tj^cd. following grounds, and not otherwise, 
(namely) : — 

{a) on the ground that he has failed to pay an 
arrear of rent ; 

(b) on the ground that he has used the land in a 

manner which renders it unfit for the 
purposes of the tenancy, or that ho has 
broken a condition consistent with this Act 
and on breach of which he is, under the 
terms of a contract between himself and 
his landlord, liable to be ejected ; 

(c) where he has been admitted to occupation of 

the land under a registered lease, on the 
ground that the term of the lease has 
expired ; 

{d) on the ground that he has refused to 
agree to pay a fair and equitable rent 
determined under section 46, or that the 
term for which he i.s entitled t«> hold at 
such a rent has expired. 

Extended to Orissa, tNot., Sept, loth, i8gi). 

Eyeotment. — The terms of this section show that a non-occupancy- 
raiyat cannot be ejected from his holding except on the grounds specified 
in this section. Parting with the possession of a portion of the holding 
or denying the title of the person under whom the non-occupancy-raiyat 
holds is therefore not a ground of forfeiture, and a non-occupancy-raiyat 
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cannot be ejecte 1 for having done oither {Chandra Mohan Mukhopadhya 
V. Bisseswar Chaturjt\ i C. \V. N., 158). 

Clause (a). — This clause must be read with sec. 89, which provides 
that no tenant shall be ejected except in execution of a decree, and with 
sec. 66, which enables a non-occupancy raiyat to save himself from eject- 
ment for arrears of rent by paying into Court the amount of the arrears 
within 15 days from the date of the decree, or within such further period 
as the Court may allow for the purpose. 

Clause (b) — The provisions of this clause are subject to those of 
sec. 155, which require a landlord before suing a tenant for ejectment 
on this ground to serve a notice on the tenant specifying the misuse or 
breach of contract complained of, and giving him an opportunity of 
remedying the same. Under sub-section (4) of section 155 a tenant 
against whom a decree for ejectment on this ground has been passed can 
always save himself from ejectment by paying the compensation fixed by 
the Court for the misuse or breach of contract in question. 

Clause (c).--From the terms of this clause it will be seen that a non- 
occupancy-raiyat admitted into occupation on a verbal or written but not 
registered lease is in a better position than a raiyat admitted unto occu- 
pation under a registered lease. The former cannot be ejected on the 
ground specified in this clause (t) ; while the latter can be ejected on 
this ground. A non-occnpancy-raiyat admitted to the occupation of land 
on a verbal lease, or one who is allowed to hold on for six months after 
the expiry of the term of a registered one, (see sec. 45), therefore, cannot 
be ejected so long as he pays the rent, does not misuse the land, or 
break his contract or refuse to pay such an enhanced rent as a Court 
may consider fair and equitable. In a case in which it was sought to 
eject a tenant from certain homestead land, held as part of a raiyati 
holding, under a lease which contained a stipulation that the tenant 
would quit whenever the landlord called upon him to do so, it was ruled 
that sec. 44, cl, (ri, only applied when a lease is granted for a fixed term, 
and that under sec. 178, sub-sec. i, d. (r), the stipulation in the lease 
could not be enforced {Nando Kumar Guha v. Kali Kumudin Hajt\ 

3 C. W. N., xlvii). This clause is limited to cases in which the raiyat 
has been admitted to occupation under the lease {Kamini Prasad Rat 
V. Khudadnd Khan^ 9 C. W. N., cclxxxvii). 

Limitation. — The period within which a suit for the eiectment of a 
raiyat on the ground that he has used the land in a manner which unfits 
it for the purposes of the tenancy may be brought is two yeais under 
art. 32, sched. 1 1 of Act XV' of 1877 {Soman Cope v. Rnf^hubir Ojha. 
24 160 ; I C. W. N.,.223 ; Sarup Das \,Jageswar Rai^ 26 Calc., 

564). Th^period for a similar suit on the ground that the raiyat has 
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broken a condition on breach of which he is under the terms of the con- 
tract between his landlord and himself liable to be ejected is one year 
(art. I, Sched. Ill of this Act). The period of limitation applicable to 
the case of a non-occupancy raiyat who has been dispossessed from his 
holding otherwise than in execution of a decree, is either 6 years or I2 
years, as provided in art. 120, or art. 142, Act XV of 1877 {Tamizuddin 
V. Ashraf Ali^ 31 Calc., 647 : 8 C. W. N., 446). But this has been altered 
in the province of Bengal by sec. 61, Act 1 . B. C., of 1907, which has 
modihed art. 3, Sched. Ill of this Act, and enacts that the period of 
limitation for a suit for the recovery of possession by a raiyat is two 
years from the date of dispossession. 

46. A suit for ejoctinent on the ground of the expim- 
Coiiclition.s uf tion of tho term of a lease shall not be insti- 
giwindoftixpfr" against a non-occupancy-raiyat unless 

ation of leas<‘. notice to quit Inis been served on the raiyat not 
loss than six months before the expiration of the term, and 
shall not bo instituted after six months from the expiration of 
the term. 

£.xtended to Orissa, (Not, Sept, loih., 1891). 

This section has been repealed in Bengal by sec. 2, Act I, B. C. 
of 1907 and in Eastern Bengal by .Act 1 , E. B. C., of 1908. It 
has, however, been provided in Schedule HI of this .Act [see art. 

I (ad that the period of limitation for the ejectment of a non-occu- 
pancy raiyat on the ground of the expiration of the term of his lease 
is 6 months, as is now provided in this section. The only change, 
therefore is to do away with the necessity of giving a notice to quit to 
a non-occupancy raiyat not less than six months before the expiry of the 
term. In the Notes on Clauses on the Bengal Tenancy (.Amendment) 
Bill, 1906, it is said : 

“Experience has shown that the necessity to serve a notice to quit 
on a non-occupancy raiyat holding under a lease is often overlooked by 
the landlord, and that, even when served, the landlord has no means of 
proving service. It is therefore proposed to dispense with the notice 
by repeal of section 45, at the same time transferring the provision as 
to limitation for a suit for ejectment of non-occupancy raiyat to 
Schedule III of the Act.” 

Service of notice. — Rule 2 of Chap. V of the Clovt. rules under 
this Act provides that a “notice to quit under this section shall be served 

IL 
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through the Court having jurisdiction to entertain a suit for ejectment 
from the holding in the manner prescribed for the service of a summons 
on a defendant under the Code of Civil Procedure, and shall be subject 
to the same process fee.” 

Effect of non-service of notice in due time.— The notice 
referred to in this section must be served in due time, and if this be not 
done, the non-occupancy raiyat by holding over does not become a tres- 
passer, but remains a tenant and cannot be ejected as a trespasser 
[Gobardhiin Saha v. Karuna Bewa^ 25 Calc. 75). 

46 ( 1 ) A suit for ejectment on the ground of 

refusal to agree to an enhancement of 
ejectment on relit siiall Tiot be instituted against a 

ground of refu- . 1 ii 1 

sail to agree to iion-occupancy raiyat unless the landlora 
tnhamcmeiit. tendered to the raiyat an agreement 

to pay the enhanced rent, and the raiyat has within 
three months before the institution of the suit refused 
to execute the agreement. 

(2) A landlord desiring to tender an agreement 
to a raiyat under this section may file it in the office 
of such Court or officer as the Local Government ap- 
points in this Viehalf for service on the raiyat. The 
Court or officer shall forthwith cause it to be served 
on the raiyat in the prescribed manner, and when it 
has been so served, it shall for the purpo.ses of this 
section be deemed to have been tendered. 

(3) If a raiyat on whom’an agreement has been 
served under sub-section (2) executes it, and within 
one month from the date of service files it in the office 
from which it issued, it shall take effect from the com- 
piencement of the agricultural year next following. 

(4) When an agreement has been executed and 
filed by a raiyat under sub-section (3), the Court or 
officer in whose office it is .so filed shall forthwith cause 
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Sec. 46.] 

a notice of its being so executed and filed to be served 
on the landlord in the prescribed manner. 

(5) If the raiyat does not execute the agreement 
and file it under sub-section (3), he shall be deemed 
for the purposes of this section to have refused to 
execute it. 

(6) If a raiyat refuses to e.xecute an agreement 
tendered to him under this section, and the landlord 
thereupon institutes a suit to eject him, the Court 
.shall determine what rent is fair and equitable for 
the holding. 

(7) If the raiyat agrees to pay the rent so deter- 
mined, he shall be entitled to remain in occupation of 
his holding at that rent for a term of five years from 
the date of the agreement, but on the expiration of 
that term shall be liable to ejectment under the 
conditions mentioned in the last foregoing sectimi, 
unless he has acquired a right of occupancy. 

(8) If the raiyat does n«)t agree to pay the rent 
so determined, the Court shall pa.ss a decree for 
ejectment. 

(9) In determining what rent is fair and equit- 
able, the Court shall luvvi; regard to the rents gene- 
rally paid by raiyats for land of a similar description 
and with like advantages in the same village. 

(10) A decree for ejectment passed under this 
section shall take effect from the oiul of the agricul- 
tural year in which it is passed. 

Extended to Orissa, (Not, Sept, loth 1891 ). 

8ub*Seotion (2).~*Thc rule framed by Government under this sub- 
section is to be found in rule 3 , Chap. V of the (foveinment rules under 
the Act (Appendix i). 
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SulHSection ( 4 )>— The rule framed by Government under this sub- 
section is to be found in rule 4 of Chap. V of the Government rules. 

Sub-seotion ( 9 ). — This sub-section is not exhaustive. It was not 
intended that if there 'was no land of a similar description and with like 
advantages in the same village as the land in suit, it should be impossible 
to enhance the rent of a non-occupancy raiyat upon any other ground 
{Hossain Ali Khan v. Hati Charan Saha, 27 Calc., 476 : 4 C. W. N., 
320 - 

47. Where a raiyat has been in occupation of 

Explanation of ^ lease is executed with a view 

“admitted to ^ contiouance of his occupation, he is 

oocupatwn.” ^ ^ 

not to be deemed to be admitted to occu- 
pation by that lease for the purposes of this Chapter, 
notwithstanding that the lease may purport to admit 
him to occupation. 

Extended to Orissa, (Not., Sept. loth, 1891). 

When a lease is executed after the tenant was in possession with a 
view to a continuance of his occupation, the case falls within the words 
of the section (Kamini Prasad Rat v. Khudadad Khan^ 9 C. W. N., 
cclxxxvii). 
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CHAPTER VII. 

Undkr-raiyats. 

48. The landlord of an under-raiyat holding at a 
Limit of rent Hioney-rent shall not be entitled to 
from°'^*under“ recover rent exceeding the rent which 
raiyats. himself pays by more than the 

following percentage of the same, (namely) : — 

(а) when the rent payable by the under-raiyat is 

payable under a registered lease or agree- 
ment — fifty per cent ; and 

(б) in any other case — twenty-five per cent. 

Extended to Orissa, (Not., Sept. loth, 1891). 

Clause (a) — The provisions of this clause are retrospective (J?aw 
Kumir Jugi v, Jajar Ali^ 26 Calc*, 199 note ; Guru Das Shut v. Nand 
Kishor Pal, 26 Calc., 199 ; Babuludin Mahomad v. Dwarka Nath Singh, 
28 Calc,, 166). 

Restriotionon 49, An under-raiyat shall not be 

ejectment of iin- 

der-raiyats. liable to be ejected by his landlord, 
except — , , 

(а) on the expiration of the term of a written lease ; 

(б) when holding otherwise than under a written 

lease, at the ehd of the agricultural year 
nexf; following the year in which a notice 
to quit is served upon him by his landlord. 

Extended to Orissa, (Not., Sept. loth, 1891). 

Bjeotment— This section would seem to prescribe when an under- 
raiyat can be ejected arbitrarily at the pleasure of his landlord. For 
an under-raiyat can always be ejected for non-payment of arrears of 
rent (sec. 66). But he does not forfeit his under-tenancy on any other 
ground. He, therefore, cannot be ejected for denying his landlord’s 
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title (Dhora Kairi v. Ram Jeivan^Kairi Mahton, 20 Calc., loi). I ft this 
case it is added that an under-raiyat cannot be ejected fromdiis holding 
except after notice to quit, as prescribed in clause (b) of this section. 
This must of course mean “except also where he is liable to be ejected 
on the expiration of the term of a written lease,” in which rase it would 
appear no notice to c}uit need be served on him [clause («)]. In similar 
circumstances a non-occupancy raiyat requires a notice to quit to be 
served on him before he can be ejected, (sec. 45), (except in Bengal where 
section 45 has been repealed by Act I, B. C., of 1907), and when a non- 
occupancy raiyat is holding without a written lease, he cannot be ejected 
at his landlord’s pleasure at all, but only on the grounds specified in 
sec. 44. An under-raiyat, who has been let into land under a hibulyat 
but has been allowed to hold on for a number of years after the expiry 
of the period mentioned in the kabulyat^ comes within the provisions 
of sec. 49, clause (^), and cannot be ejected without the service on him 
of a notice to quit, and the bringing of a suit for ejectment against him 
cannot be regarded as sufficient notice ( Rabiram Das v, Uma Kant 
Ckakravarti^ 2 C. W. N., 238). After the expiry of a written lease, a 
mere delay in the institution of a suit by the lessor for the ejectment of 
the lessee without notice to quit, is no reason for dismissal of the suit 
on the ground that the lessee was allowed to hold over { Ratan Lai Gir 
v. Farshi^ 34 Calc., 396). A suit for ejectment cannot be brought 
until after the liability to ejectment has arisen (unreported case, S. A., 
No. 1436 of 1895, decided Dec. 2nd., 1896). But if the suit is brought 
before the expiry of the Bengali year in respect of the arrears of rent 
for that year, the raiyat landlord is not entitled to eject the under-raiyat 
tenant under sec. 66 ( Guru Das Shut v. Nund Kishor Pal^ 26 Calc., 199). 
Section 49 refers to a suit in ejectment brought by the immediate 
landlord of the under-raiyat and has no application to a suit in which 
#the plaintiff is not such immediate landlord {Badan Chandra Das v. 
Rajeswari Debi^ 2 C. L. J., 570). When the lands included in the 
holding of an agricultural raiyat consisted partly of agricultural and 
partly of homestead land, and the portion that could be used as 
a homestead was let out for use as a homestead \—held^ that the under- 
tenant was an under-raiyat and that to maintain a suit in ejectment 
a notice under sec. 49, cl. ijb) was necessary ( Mohendra Nath Sarkar 
V. Biswanath Haidar^ 29 Ca’c., 231 : 6 C. W. N., 183). The purchaser 
of an under-raiyati interest, whom the landlord refuses to recognize, is 
entitled to the surplus sale proceeds on the sale of the holding 
Chandra Sen v. Putin Chandra Saha^ 5 C. L. J., 35/1). 

LieaaeB.— This section contemplates two classes of leases (a) written 
leases for terms and (b) unwritten leases. It does not contemplate 
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the ctise of an unwritten lease without 'any term {Mahendra Nath Sipai 
V. Parbati Gharan Das^ 8 C. W. N., 136 ; Tdu Gazi v. Chandra Kali 
Sundraniy 8 C. W. N., 139 ; Madan Chandra Kapali v. Jaki Karakar^ 
6, C. W. N., 377). 

Notice to quit.— “ The section does not pr^cribe any period of 
notice or that the suit shall not be brought until the expiry of a certain 
time after expiry of the period of notice. The effect of the section 
seems to be that the landlord can serve a notice to quit at any time in 
the course of the year, but that he shall not eject the raiyat until the 
end of the agricultural year next following the year in which the notice 
to quit is served, that is to say, the under-raiyat must, under any 
circumstances, get a full year expiring at the end of the agricultural year 
from the time when the notice is served. The legislature advisedly 
seems to have refrained from fixing any period of notice, and the section 
was probably framed, as it is framed, with the view of doing away with all 
questions of the reasonableness or otherwise of the notice, it being consider- 
ed sufficient to intimate the landlord’s intention of determining the tenancy 
and leaving the law to operate so that the raiyat, if he chooses to remain 
on the land, shall not be ejected until a certain time had expired after the 
notice was served. The circumstance that the landlord has railed upon 
the tenant to quit at a time when he could not compel him to do so, 
docs not we think vitiate the notice ” {NaharuUah Pahvari v. Afadan 
Ghaziy I C W. N., 133 ; Dwarkanath Santra v. Rani Ar.f/, 28 Calc., 
308). In a suit brought by the plaintiff landlord to recover khas posses- 
sion of a holding which he had purchased at a sale held in execution 
of a decree for arrears of rent obtained against the tenant, the defendant 
pleaded that he was an under-tenant with a right of occupancy : held^ 
that, as the sub-letting was otherwise than by a registered instrument 
and without the landlord’s consent, it was invalid as against him and 
it was not necessary for him to follow the procedure prescribed by s. 
[piari Mohan Afukhurji w. Padai Chandra Pairdiy 28 Calc., 20t;). If a 
landlord (permanent tenure-holder) purchases from his occupancy- raiyat 
his right, title and interest in the holding by a deed of sale, he cannot 
by virtue of such purchase eject the under-raiyat who was let into the 
land by the occupancy-raiyat without serving on him a notice to quit 
under sec, 49 (^), even if the sub letting was made without the landlord’s 
consent and otherwise than by a registered instrument {Amimlla i\faho- 
medw. Nazir Mahomed^ 34 Calc., 104 : 3 C. L. J., 155). See also Fazil 
v, KeramuddiHy (6 C. VV, N., 916). But when a raiyat granted a per- 
manent sub-lease, and an assignee of the interest of the under-rai^t 
sub-let to the plaintiff who was dispossessed by the purchaser of the 
right, title and interest of the raiyat at an execution sale, and sued to 
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recover possession ; held^ that he could not on the ground of mere prior 
possession claim the protection afforded by sec. 49 (^) under-raiyat 
with a 3 ona fide subsisting tenancy, whose permanent lease is void 
{Ram^ati Mandal v. ShyamaCharanDutta^ 6 C.W. N., 91 9 )* The raiyat 
who gives a sublease for an indefinite period is not entitled to evict his 
sublessee by giving aT notice under sec. 49 (^) {Tatnijuddi \\ 13 

C. W. N., 183) and if there is a specific clause for resettlement after the 
expiry of nine years, the sublessee can save himself from ejectment by 
pleading his right to a specific performance of the contract to resettle 
{Surendra Nath Sen v. Dinabandhu Naek^ 13 C. W. N., XXVI II). 

The law does not require the notice to be signed by the landlord. It is 
sufficient if it is given at his instance {Mohendra Nath Sarkaf v. Biswa 
Nath Haider, 6 C. W. N., 183). 

No form of notice to quit to an under-raiyat is prescribed. When such 
notice calls upon the tenant to quit at the end of the agricultural year 
in which it is given, but the suit is not brought till the end of the follow- 
ing agricultural year, the suit is good. But if after the giving such a 
notice the suit is instituted at the end of the agricultural year in which 
the notice was given, it is premature (Sailendro Nath Mukerji v. 
Bhairab Chander Kolay, 2 C. L. J., 107 n). 

Service of notice. — As there is no special rule for the service of 
the notice to quit under clause (b), its service should apparently be effect- 
ed in accordance with rule 3, chap. I of the Government rules under the 
Tenancy Act, f. e,, in the manner provided in the Civil Procedure Code 
for the service of a summons. If the notice to quit has not been served 
in this manner, the suit for ejectment should be dismissed. See note to 
this rule, App. I. Servi ce through thej)ost is not good service ( 
Malakar v. Ramdoyal Maldfiar, z C. W. T25T Loknath Gope v. 
Bitambar Ghosh, 3 C. W. N., 215 ; Makhan Lai v. Kuldip Narain, 27 
Calc., 774). An objection as to the mode of service of the notice cannot 
be taken for the first time in second a^^eal (Loknath Gope v. Pitambar 
Ghosh,iQ,^.^.,2\S). 

Occupancy rights.— Under-raiyats may acquire occupancy rights 
by custom or usage. This is apparent, from illustration 2 to sec. 183, 
which is as follows “ The custom or usage that an under-raiyat 
should under certain circumsta.ices, acquire a right of occupancy is not 
inconsistent with, and is not expressly or by necessary implication, 
modified or abolished by, the provisions of this Act. That custom or 
uskge, accordingly, wherever it exists, will not be affected by this Act.” 

In sec. 1 13, too, reference is made to the holding of an under-raiyat 
having, and to that of an under-raiyat not having, occupancy rights. 
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Other rights of under-raiyak- The rights of an under-raiyat 
arc not heritable {fCeramuUa v. Afajan, 8 C. W. N., 481). But this was 
distinguished from by a Full Bench which laid down that irrespective of 
custom or local usage, the heir of an under-raiyat under an annual 
holding is entitled on the death of the under-raiyat to remain in posses- 
sion of the land until the end of the then agricultural year, for the 
purpose, if the land has been sub-let, of realising the rent which might 
accrue during the year ; or, if not sub-let, for the purpose of tending and 
gathering in the crops (AnY Mandal v. Ramratan Mandal, 8 C. W. N., 
479 : 31 Calc., 757). See also Jamini Sundari Dast w, Rafendra Nath 
Chakravartti^ (ii C. W. N., 519), in which it was decided that the heirs 
of an under-raiyat under an annual holding do not acquire any interest in 
his holding by inheritance. The rights of an under-raiyat are, apparently 
transferable by custom or usage (sec. 183), as under the old law 
(^Bonamtili Rajadar v. Koihish Chandra Mazumadr^ 4 Calc., 135). 
An under-raiyat may sub-let in his turn, for though sec. 85 apparently 
contemplates sub-letting by raiyats, yet in sec. 4 (3) under-raiyats are 
defined as tenants holding whether immediately or mediately under 
raiyats.” He can protect himself against the extinction of his rights 
in the land in consequence of a surrender of the holding by his 
raiyat landlord only by means of a registered instrument [sec. 86 (6)]. 
The grant of a mukafuri lease may convert tenants, who were original- 
ly under-raiyats, into raiyats holding at fixed rates [Bahuram Medda v. 
Umesh Chandra Parui, 2 C. W. N., CCXXXIV). 

A sub-lease differs from an assignment of lease in that it creats no 
privity of contract between the sub-tenant and the landlord ; the land- 
lord has to deal with his lessee and not with the sub-tenants of the latter. 
A landlord putting an end by proper notice to the tenancy of his tenant 
thereby determines the estate of the under-tenants of the latter 
(Timmapffa v. Rama Venkanna^ 21 Horn., 31 1). 

Possessery suits under seo. 9 of the Specific Relief Act.— 
Possessery suits under sec. 9 6f the Specific Relief Act can be maintained 
by a landlord whose tenants in actual possession have been dispossessed 
{Bindu Basini Choudharani v. Jahnavi Choudhrani, 13 C. W. N.. 303) : 
but sec Sonaton Shome v. Sheikh Helim^ (6 C. \V. N., 616) ^xi^Janoki 
Nath v. l^inamani^ (13 C. W. N., 305). 

Limitation.— An under-raiyat who has been ejected and seeks to 
recover possession must now under Act I, B. C., of 1907 bring his suit 
within 6 months of the date of ejectment. See art. 3, Sched. Ill, as 
amended by sec. 61, Act I, B. C., of 1907. 
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CHAPTER VIII. 

General Provisions as to Rent. 

Relation of landlord and tenant must exist before pro- 
visions of this Act can be applied.— As this Act is an Act relating 
to the law of landlord cind tenant, the relation of landlord and tenant 
must exist between the parties before its provisions can be applied. This 
rule was laid down in many cases under the former rent law. See Hurt 
Prasad v. Kunjo Bthari Saha^ W. R., F. B., 29 ; Nandi Das v. Ttwart 
Laly W. R., Sp. No., 1864, Act X, 75 \/ishan Hossein v. Bakar^ 3 W. 
R., Act X, 3 ; Bharat Chandra Sen v. Osimudiny 6 W. R., Act .X, 56 ; 
Ramessar Adhikari v, IVa/son dr* CV»., 7 W. R., 2 ; Dayal Chand Sahai v. 
Nabin Chandra Adhikariy 16 W. R., 235 : 8 B. L R., 180 ; Jalha v. Koi- 
lash Chandra Deyy 10 W. R., 407 ; Chandra Nath Chaudhri v. Ahsan- 
ullah Mandaly 10 W. R., 438; and Lachmipat Das y. Inayat Aliy 22 
W. R., 346. The only exception to this rule would seem to be in the case 
provided for in sec. 157, when a landlord suing for ejectment of a tres- 
passer may as an alternative relief claim that he may be declared liable 
to pay a fair and equitable rent for the land occupied by him. As to how 
the relation of landlord and tenant arises between parties, see note to 
sec. 3 (3), pp. 23-26. 

A landlord is bound to give, and maintain his tenant in 
peaceable possession. — In every agreement to lease there is an im- 
plied contract that the lessor will give peaceable possession of the land 
leased to the lessee {Mani Datta Sinf^h v. Campbelly 1 1 W. R., 278 ; 
Radha Nath Chaudhuri w.Jai Sundra MaitrUy 2 C. L. R., 302), Every 
lessor, when he grants a lease, enters inloan implied understanding to 
give peaceable possession of the land to hi^ lessee, and it is not necessary 
for the lessee to apply to be put in possession {Mani Datta Singh v. 
Campbelly 12 W. R., 149). A landlord cannot claim rent where the lessee 
has never obtained possession {Harish Chandra Kundu v. Mohini Mohan 
Mitruy 9 W. R.| 582 ; Bullen v, Lalit J hay 3 B. L. R., App, yq). He 
is bound to secure quiet possession to his lessee {Rrishna Sundra 
Sandyal v. Chandra Nath Raiy 15 W. R., 230). If he dispossesses him 
in any way, he cannot claim rent {Kadambini Dasi v. Kashi Nath Biswas 
13 W. R., 338 ; Govind Chand Jati v. Man Mohan Jhuy 14 W. R., 43 ; 
Haimahati Dasi v. Srikrishna Nandi y 14 W. R., 58). There nerd not 
be complete eviction of the lessee to enable the latter to claim exemp- 
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tion from liabilUy to pay rent (fjilita Sundari v. Sarnamayi Dasi, 

5 C. \V. N., 353). But the landlord docs not dispossess his tenant merely 
by taken kabulyats from his tenant’s under-tenants, if the tenant’s 
possession is not actually disturbed (Maniv. Kaiachandc) Q, W. N., 
87 ij. He is further bound to protect him against eviction by title paramount 
(Gopanand/ha w. Govind Pratad, 12 VV. R., 109 ; liraja Nath Pal 
Chaudhri v. Hira Lai Pal, 10 W. R., 120 : i B. L. R., A. C., 87; ; but 
not against the wrongful acts of third parties (Govind Chandra Chandra 
V* Krishna Kan fa Dutta, 14 W. R., Ranj^ Lai Sinj^h w, Rudro 
Prasad, 17 VV. R,386 ; Donselle v. Giridhari Sinak, 23 W. R., 121;. 
When the superior holders of a tenure over the plaintiff compelled his 
tenants to attorn to them and pay rent accordingly, this was held not to 
be in law an ouster of the plaintiff, and the plaintiff obtained a decree for 
rent against the defendants who were said to have a cause of action for 
damages against the superior holders of the tenure ( Chandra Nath 
Bhattacharji v Ja^at Chadra Bhaiiacharji, 22. W. R., 337 ). When the 
act of a landlord is not a mere act of trespass, but something of a graver 
character interfering substantially with the enjoyment by the tenant of the 
demised property, the tenant is entitled to a suspension of the rent 
during such interference, even though there may not be actual eviction 
( Dkanpat Sin^h v. Afahomfd Kazim Isfiahain, 24 Calc., 296^. A lessor is 
not entitled to claim rent from the lessee for the period during which he 
wilfully disturbs the lessee’s quiet possession. The law does not require 
that there should be a complete eviction of the lessee in order that he 
may be exempted from liability to pay rent ( Ijilita Sundtiri v, Sarna- 
mayi Dasi, 5 C. W. N., 353 ). So, also, m Haro Kumari v. Puma 
Chandra Sarboj^a, (2S Calc., 188J, it was held that a landlord is not 
entitled to recover rent for the lands in the possession of a tenant, who 
holds a tenure under a lease which reserves rent at a certain rate per 
bigha, when he has dispossessed the tenants from other lands of the 
tenure, inasmuch as it cannot be said that each bigha of land is 
separately assessed and separately chargeable with rent. But a lessee 
who has lost a portion of the lands coverd by the lease is not entitled 
to suspend payment of rent, if the dispossession has been effected not 
by the landlord, but by orlhcr lessees under him (Kali Prasanna 
Khasnavis v. Mathura Nath Sen, 34 Calc., 191), nor if he has lost posses- 
sion in the first instance by reason of an act of nature ie,^, the action 
of a river) and subsequently upon reformation of the land the landlord 
has settled it with a stranger ( Rat Charan Shar Masumdat v. The 
Administrator -General of Renf^al, 9 C. L. J., 578 : 13 C. W. N., 853). 

These rulings generally agree with the provisions of section 108 of the 
Transfer of Property Act, clauses (b) and (c) ; but the former of these 
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clauses provides that the lessor fs only bound to put the lessee in 
possessira of the property on his requesting him to do so. 

Burden of proof as to receipt of possession.— In a suit to 
recover arrears of rent under a kabulyat^ the defendant who had paid 
rent for upwards of four or five years, pleaded that he had obtained 
possession of a portion only of the lands demised. It was held that the 
onus of proving this plea lay on the defendant {Beni Madkub Mukhurjt 
V. Sridkar Deb Ghatak^ lo C. L. R., 555). 

Landlords cannot grant leases for terms exceeding periods 
of their interests.— Mr. Field in his Digest, art. 6, p. 7, formulates 
the law on this point as follows “ No person having a limited interest 
in land is competent to grant a lease which shall be valid for any purpose 
or period in excess of his own interest.” See Reg. XVIII of 1812, sec. 
2 ; Mohan Koer v. Zoraman, Marsh, 166 ; Kailash Chandra Biswas v, 
Biressari Dasi^ 10 W. R., 408 ; Damri Shaikh v. Bissessur 13 

- W. R., 291 ; Harish Chandra Rai v. Sri Kali Mukhurji^ 22 W. R., 274 ; 
Sarat Sundari Debi v. Binni, 25 W. R., 347 ; Madhu Sudan Sin^h v. 
Rooke, 25 Calc., i : L. R., 24 I. A., 164 : 1 C. W. N., 433 * ^ee contra^ 
Hiramaniv, Ganj^anarain Rai^ 10 W. R., 384. Mr. Field adds : — “A 
lease of the lessor’s interest and of something in excess is void as to 
the excess merely, and is valid to the extent of the lessor’s interest ; 
provided that, if the lessor acquires such excess after the execution of 
the lease, such lease is valid as against him for such excess also ” 
{Kurn Chobe v.Janki Prasad^ i N. W. P. Rep., 164 ; Amir Ali v. /lira 
Singh, 20 W. R., 291 ; sec. 115, Act I of 1S72), 

But see sec. 191 of this Act, which apparently allows a landlord of 
temporarily settled land to grant a lease at a particular rate of rent 
beyond the term of his own settlement, provided the tenant’s right so to 
hold the land has been recognized by ^a duly empowered Revenue 
authority. 

Determination of relation of landlord and tenant.— Until 
the relation of landlord and tenant is legally determined, the landlord 
cannot dispossess the temni (Chaiian Singh v. Sadhari Monim, 5 C. L. J. 
n, 62). A suit for ejectment of a tenant cannot be maintained, unless the 
tenancy has been determined f. e,, unless there has been notice to quit, 
or a demand for possession ( Deo Nundan Prasad v. Meghu Mahton, 11 
C. yR • N#, 225 • 34 Calc., 57 • 5 C. L. J., 18 1 ; Anandantoyi v. iMkshi 
Chandra, 33 Calc., 339 : 3 C. L. J., 274. j 
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Rvle9 and PreBumptiom cm to amount of re§t. 

60. (1) Whore a teiiare-holder or raiyat and his 

prodocesHorH ill interest have held at a 
"*■ *■“^.*-.‘’‘ ,.15^“*' which has not 
Riao*»i«irr» V)een chaiu'ed from the time of the Per- 

stimptionn a« 

Hiiiy of roni. maiiout Settlefuent, the rent or rate of 
rent .shall not be liable to be increased except on the 
ground of an alteration in the area of the tenure or 
holding. 

( 2 ) If it is proved in any suit or other proceed- 
ing under this Act that either a tenure-holder or 
raiyat and his predece.s.sor8 in interest have held at 
a rent or rate of lent which has not been changed 
during the twenty years immediately before the 
institution of the suit or proceeding, it shall be pre- 
sumed, until the contrary is shown, that they have 
held at that rent or rate of rent from the time of 
the Permanent Settlement. 

Provided that if it is reijuired by or under any 
enactment that in any local area tenancies, or any 
classes of tenancies, at fixed rents or rates of rent 
shall be registered Jis such on, or before, a date speci- 
fied by or under the enactment, the foregoing 
presumption shall not after that date apply to any 
tenancy or, as the ca.sc may be, to any tenancy of 
tliat class in that local area unless the tenancy Inis 
been so registered. 

(3) The operation of this .section, so tar as it 
relates to land held by a raiyat, shall not be aftected 
by the fact of the land having been sejmratod from 
other land which formed with it a single holding, or 
amalgamated with other land into one holding. 
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(4) Nothing in tftis section shall <i^pply to a 
tenure held for a term of years or determinable at 
the will of the landlord. 

Former and present law.— The former law was contained in 
secs. 4 of Act X of 1859 and of VIII, B. C, of 1S69, and i6 and 17 of 
these Acts respectively, and was to the effect that the presumption arose 
when it was proved that the rent at which the land had been held had not 
^ been changed for twenty years, and it has been ruled that it is not 
necessary in order that the presumption may arise to prove that the land 
to which the suit relates has been the subject of a permanent settlement 
{Sadofiand Mahanti v. Nauratan 16 \V. R., 289 ; 8 B. L. K., 

280). The present law prescribes that the presumption will arise when 
there is proof that the rent or rate of rent has not been changed, but it 
restricts the cases in which the presumption arises to those in which it is 
shown that the land has been held by a tenure-holder or raiyat or his 
predecessors in interest and excludes those cases in which it may have 
been held by strangers. The presumption may arise in the case of a 
ghiitwali tenure {Guurt Kant v. Ram Gopal^ 2 C. L. J., 3791. The onus 
lies on the tenant to prove that he has held at a rent or rate of rent 
which has not been changed from the time of the Permanent Settlement, 
or for 20 years or more preceding the suit {Govind Priya v. Ratan 
Dhupi, 4 C. L. J., 37). 

In what cases presumption cannot arise.— It is provided in 
sec. II 5 that when the particulars mentioned in section 102, cl. ip)^ have 
been recorded under chap. X of the Act, the presumption under sec. 50 
shall not thereafter apply to the tenancy. See note to that section and 
Secretary of State v. Kazimudin, 26 Calc., 617, also RMiha Kisorc 
MamkyaM, Umed AH, 12 C. W. N., 904. The presumption can also 
not arise in the case of produce rents, which, as pointed out in the note 
to sec. 18, (p. 81) are not fixed rents. (See elso Selections from papers 
relating to the Bengal Tenancy Act, 1885, p. 421 rhe presumption 
cannot arise except in a suit or proceeding under the Act (Nilmani 
Madras, Mathura Nath Joardar, 4 C. W. N., clix : 5 C. L J 41 
Gauri Kant v. Ram Uopal, 2 C. L. J., 379 ; Rasomai PurMait y. Srinatl 
Moira, 7 C. W. iN., 132 ; Sarat Chandra Ghosh v. Sham Chand Sinrha 
10 C. W. N.. 930 ; Mahabir Pershad v. Charles Fox, 9 C. L f 467)’ 
But the principle of section 50 is a useful guide to the courts iri 
deterinininK the nature of a tenancy in a question of apportionment 
of compensation between landlord and tenant {Nandalal Gossami v 
Atarmoni Dasi ; per Maclean C. J,. 35 Cal., 763 : i^c. W N 432) 
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Proof of payment neoeeeRry to raise presumption— A 

raiyat is bound to give strict of a uniform payment of rent for 
twenty years. This is a m-itter which should not be decided in his favour 
on mere inference (SAam Lai Ghosh v. Boistab Charrm Mazumdar, 7 W. 
R.s 407 ; Rajmirain Chaudhri v. Aikins, 1 VV. R , 45 ; Afahmuda Bibt v. 
//tirtdhiiH% 5 ^ Act Xf 12 ; Rofft Ktshot Xfand^U v, Chond Afunddly 
5 W. R.s Act Xs 84 ; Prtm Sahu v. Mnnnal Alt\ 6 VV. K., Act X, 90 ; 

Jadu Ganj^ii w jMkhi Marat n Mamlal, 8 W. R., 488. Bat sec 
Ktuiha Nath Sarkar s. Binodi Paly 3 W. K . .Act X, 151). Ex-parte 
sumrnao' decrees arc not satisfactory proof that a variation has taken 
place (AWi A%i«/ AVii v. Ashrajunissay 2 VV. R., 326). Unforinity in 
the amount actually paid is not rctjuircd to be proved, but uniformity in 
the rate agreed upon, either expressly or impliedly, between the parties 
to be paid \,Moran 0 ^ Co. v. Anand Chandra Mazumdary 6\V. R., Act X, 
35) ; and the question to be tried i.s not whether the rent has been paid at 
«i uniform rate, but whether it has not been changed at any time within 
the twenty years prior to the instgution of the suit ^ Ahmad AH v. Ghulam 
OhafuTy ti VV. R., 432 ; Sham Charan Kundu s. Dwarkanath Kabirajy 
ly W. R., 100). On the other hand, the amount paid is not conclusive 
evidence of the amount of rent at which the land is held and may be re- 
butted by showing that the actual rent is greater or less {Ananda Mayi 
Dasi V. Sarnomayiy 6 VV\ K., Act X, 831. A tritlin|£ difference in the 
jama will not neccssaiily atfect the fact of uniform payment of rent {Copal 
cKaiidra Basu v. Mathura Mohan Banurji^ 3 V\^ R., Act X, 132 ; Huronath 
Rais, Amir BiswaSy 1 \V. K , 231 ; Haro Nath Rai v. Chitramani Dasiy 3 

W. R., Act X, 122 ; Jlahi BaKsh v. Rupan Tcliy 7 \V. R., 284) ; as for 
instance, a variation of one anna {Mansur Ali \\ Banu Singhy 7 VV. R., 
282}, or a reduction in the jama of one anna and three pies {Ram Rattm 
Surkar v. Chandra Mukhiy 2 W. K , Act X, 74), or even of one rupee in 
sixty, {Anand Lai y. ///7A, 4 VV. K., Act X, 33), or the payment of a 
small illegal cess (Samtrudin Utshkar v. Haro Math Rai, 2 VV. R., Act 

X, 93 ; Ihuarka Nath Sin^h v. Nabo Kumar Basu, 20 W. R., 270), or an 
arrangement by which a certain rent in c;ish is to be paid in lieu of 
rent in kind {Mihajit Si ny[h v. Pundan Stnf*hy 12 \V. R., 14)* But see 
note, p. 173. All abatement of rent in consequence of diluvion does not 
prove alteration of the niie of rent (Reazunnissa v. Tukan Jha, 10 VV. R., 
246) ; nor docs an abatement on account of lands having been rendered 
unculturable by the overflow of a river {Radha Govtnd Rat v. Ktanuitul- 
laky 21 W. R., 401 The change of sucu rupees into company’s rupees 
is not proof of any real change of rent {Kali Charan Datta v. Sashi Dost, 

I VV. K., 248 y Katyani DM v. Suntiari 2 VV. R., Act X, 60 ; T iira- 

Sundnri Barmanyu V. JSibessar Chaturji, 6 \V^. R., Act X, 51 J If'^tson <Jr» 
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Co. V. Nando Lai Sarkar^ 2i W. R./420). It is not necessary that there 
should be evidence directly bearing on every year of the twenty ; it is suf- 
ficient if the whole interval is included between limits upon which the 
evidence bears, provided that the evidence is such as to lead to the belief 
that the rent was uniform throughout the intervening period (.Rash 
Bihari Ghosh v. Ram Kumar Ghosh^ 22 \V. R., 487 ; Rashmani Debya v, 
Haranath Raf\ i W, R., 280 ; Kaiyani Debi v. Sundari Debi^ 2 W. R., 
Act X, 60 ; Govind Karmokar y/. Kumud Nath Bhattacharjiy 3 W. R., 
Act X, 148 ; Tarim Kant Lahiri v. Kaii Mohan Sarma, 3 VV. R., Act 
X, 123 ; Kamal Lochan Rat v. Zamirudin Sardar^ 7 VV. R., 417 ; 
Foschola V. Haro Chandra Basu^ 8 W. R., 284 ; Sarnomayi v. Bobu 
Khan^ 9 W. R., 270) ; and it is not absolutely necessary to prove uniform 
payment up to the date of suit (Gaya Ram Datta v. Guru Charan 
Chaturji^ 2 VV. R., Act X, 59), even for the full period of twenty years 
{Radhamayi De v. Aghar Nath Biswas^ 25 W. R., 384). 

Pleadings on which presumption will arise— It is not neces- 
sary that the presumption should be specifically pleaded. It ans^ as 
a matter of course on proof of uniform payment for twenty years 
(Bhairabnath Sandy at v. Mati Mandat^ VV. R., Sp. No., Act X, 100 ; 
Manmohan Ghosh v. Hasrat Satdar^ 2 VV. R., Act X, 39 ; Ram Ratan 
Sarkar v. Chandar Mukhi Debi^ 2 VV. R., Act X, 74 ; /a^a Mohan Das 
s.Purna Chandar Rai^ 3 W. R., Act X, 133 ; Hem Chandra Chaturji 
v. Purno Chandra Rai^ 3 VV. R., Act X, 162 ; Raj Kumar Raiv. 
Assa Bibi^ 3 VV. R., Act X, 170 ; Nyamatullah v. Gobinda Chandra 
DattUy 4 W. R., Act X, 25 ; Dhan Singh Rai v. Chandra Kant Mu- 
khurjiy 4 W. R., Act X, 43 ; Guru Das Dandal v. Darbari^ 5 W. R., 
Act X, 86 ; Sham Lai Ghosh v. Miuiun Gopal Ghosh, 6 VV^ R. Act X, 
37 ; Girish Chandra Basu v. Kali Krishna Haidar, 6 W. R., Act >C, 
58 ; Rakhal Das Tewari v. Kinuram Haidar, 7 VV. R., 242 ; Putin 
Bihari Sen v. Nemai Chand, 7 W. R., 472 ; Manikarnika Chaudhurain 

V. Anand Mayi, 8^W. R., 6 ; Sudishti Lai Chaudhuri v. Nathu Lai 
Chaudhuri, 8 W. R., 487 ; Harak Singh \^. Tulsi Ram Sahu, 1 1 VV. R., 
84 ; Mitrajit Singh v. Tundan Singh, 3 li. L. R., App., 88 : 12 VV. R. 

\JHarak Singhs, Tulsi Ram Sahai, 13 VV. R., 216; Tirt/uinand 
Thakur v. Herdu Jha, 9 Calc., 252). But the presumption will not 
arise if the pleadings contain any allegation inconsistent with the tenure 
or holding having been held since the time of the Permanent Settlement 
e,g., when they allege a commencement of the tenancy at a much later 
date {Ram Krishna Sarkar v. Dilar AH, W. R., Sp. No., 1864, Act X, 
36 ; Hari Krishna Rai Bahu i W. R. 5 ; Lachmi Prasad v. Ram- 
ghulam Singh, 2 \V. R., Act X, 30 ; Ghura Singh v. Otar Singh, 4 

W, R., Act X, 15 ; Harak Singh v. Tutsi Ram Sahu, it VV. R., 
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84), or if the tenant sets up a proprietary right Adverse to^ his landlord 
{Bissonath Rat v. Bhairab Singh^ 7 W. R., 145). If a tenant has paid 
rent for over twenty years prior to the date of suit at a uniform rate, the 
presumption of law would be, unless rebutted, that that has been the 
rate from the time of the permanent settlement. The mere fact that the 
tenant has only been able to show that his rate of rent has not been 
changed from a particular year will not preclude him from* the benefit 
of the presumption {Mon^ola v. Kumud Chandra Singh^ 5 C. W. N., 60). 

There is no presumption that the state of things described in Thak 
and Survey maps existed at the time of the Permanent Settlemen 
(Anando Hart Basak v. Secretary of State^ 3 C. L. J., 316). 

How preaumpition may be rebutted. — The presumption can be 
rebutted by proof or admission that the tenancy began subsequently to 
the date of the permanent settlement (Ramkriskna Sarkar v. Dilar Aliy 
W. R., Sp. No., 1864, Act X, 36 ; Hart Krishna Rai v. BabUy iW. K., 5 ; 
Magnamayi Debt v. Haro Chandra Raoty 6*W. R., Act X, 27 ; Kunda 
Misra v. Ganesh Singhy 15 W. R., 193). But the production of a pattah 
dated subsequent to the Permanent Settlement, if not inconsistent with 
the inference that it is a continuance of a former state of things, will not 
interfere with or defeat the presumption (Krishna Mohan Ghosh v Ishan 
Chandra Mitray 4 W. K., Act X., 36 ; Lachmi Narain Saha v. Kuchil 
Kant Rai y 6 W. R., Act X, 46 ; Karunamayi Dasi v. Shib Chandra Dcy 
6 W. R., Act X, 50 ; G/r/sh Chandra Basu v. Kali Krishna Haldary 6 W. 
R., Act X, 58 ; Ram Chandra Dutta v. Jo^esh Chandra Dattay 19 \V. R., 
353 > Piari Mohan Mukhurji v. Kailash Chandra Bairagiy 23 \V. R., 58). 
If a tenant cannot show that a pattah of date subsequent to the Perma- 
nent Settlement is merely confirmatory of a previous holding, he is 
not entitled to the benefit of the presumption ( Jainudin v. PurHa 
Chandra Raiy 8 W. R., 129). The presumption may al^o be defeated by 
showing that the rent has varied, a variation from R^. 11-15 to Rs. 13-4 
being sufficient for this purpose ^Bishessvar Chakravartti v. Uma Charan 
Raiy 7 W. R., 44). But see Haro Nath Rai v. Amir BinvaSy (i \V. R,, 
230). But a mere alteration in the rate of rent on the part of a samindat 
or person other than the tenant will not^ prove a variation, unless it be 
shown that the tenant submitted to or paid that varied and enhanced 
rent ( Gopal Mandal v. Nobo Krishna Mukhurjiy 5 \V. R., Act X, 83,'. 
A decree for enhancement, though the rent at the enhanced rate has 
never been collected under it, is also sufficient for the purpose ( Rakhal 
Das Basu v. Ghulam Sarwary 2 W. R., Act X, 69 ; l/dai Narain 
Sen V. Tarini Charan Raiy u W. R., 496 ; Naffdr Chandra Pal v. 
Pouffony 19 W. R,, 175 ; Durga Charan Chat ter ji v. Dayamoyi Dasiy 20 
W. R,, 243. But see Kalt Kant Rai v. Ashrafunmssay 2 \V. R., 326 ; 

12 
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Jai Kishori Chaudhrain* v. Gopal Lai Thakur^ 6 W. R., Act X, 28 ; 
Ha 7 ‘OPmth Rai v. Govitid Chandra Datta^ 23 W. R., 352 : 15 B. L. R., 
120 : L. R., I. A., 193). The payment of additional rent for additional 
land does not defeat the presumption (Saniirudin Lashkar v. Haro 
Nath Rat\ 2 W. R., Act X, 93). The fact of a raiyat having pleaded a 
tnukarari tenure cannot disentitle him to the benefit of the presumption 
{Chamarni Ainuilah^ 9 W. R., 451) 

The presumption will not be rebutted by showing that the estate 
within which the tenure is situated was not permanently settled in 1793* 
The section does not apply only to tenures forming part of an estate 
permanently settled by the permanent settlement of 1793 f v. 
Asutosh Dhar, 4 C. W. N., 513). 

Proviso to sub-section (2).— This proviso was introduced with a 
view to the introduction into Council of a Bill for the registration of the 
tenancies referred to ; but the Bill, though introduced into Council, was 
subsequently abandoned (Proceedings of the Bengal Council, Xov. 27th, 
1886, p. 102). 

Division or consolidation of holdings. —The provisions of 
sub'Section (3) are in accordance with the rulings of the Courts under 
the former law. See Sukhioiani I/aldar v. Gafij^a Golnnda ^^<^ndal^ 
\V. R., Sp. Xo., Act X, 126 ; Hills v. Risliarath Mir^ 1 \V. K., 10 ; Ram 
Kumar Mukhurji v. Ra^hah Mandal^ 2 \V. K., Act X, 2 ; Kettaram 
Mallik V. Ram Kumar Mukhurji^ 2 W. R., Act X, 17 ; Gopal Chandrii 
Jiasu V. Mathur Mohan Banurji^ 3 W. R., Act X, 132 : Hills v. Hara 
Art/ AV;/, 3 \V. R., Act X, 135 ; Khoda Ne^oars Nabo Krishna Riu\ 
5 W. R., Act X, 53 ; Raj Kishor Mukhurji v. / furihar Mukhurji^ 10 
\V. R., 117 ; Kashiuath Lashkar v. Rama Sundari Debi^ 10 W. R., 429 ; 
Sudhatnukhi Dasi v. Ram Gati Karmakar^ 20 W. R., 419. But if it be 
found that one of the holdings constituting the tenure has been created 
since the decennial settlement, the tenant cannot ask for the benefit of 
the presumption (Maula Baksh v. Jadufiath Sadu Khan^ 21 VV. R., 267), 
and if the rent of an undivided share of, a tenure has been enhanced, 
then, the whole tenure is liable to enhancement (Sarat Sundari Dcbi v. 
Ananda Mohan Ghatak^ 5 Calc., 273 : 4 C. L. R., 448). But if a tenure 
is sub'divided into two tenures, it has been held that the presumption 
ceases {Udai Chandra v. Nripendra Narain Bhup^ 13 C. VV. N., 410 ; 
36 Calc., 287). 

Effect of presumption in the case of occupancy raiyats.— 
The presumption created by section 50 does not operate to convert an 
occupanc y raiya#into a raiyat holding at fixed rates, nor docs it render 
the tenancy subject to the incidents of a holding at fixed rates as pres- 
cribed by section 18 of the Act (Bansi Das v. /a^Mip Narain Ghaiidhri, 
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24 Calc. 152). The view expressed*in this case was, however, dissented 
from by Amir Ali and Jenkins JJ., in Dulhin Oolab Kocri v. Balia 
KuniuWx C. W. N., cclxxxi). This case subsequently came before a 
Special Bench of five Judj^'cs, by which it was held that when the facts 
are such as to give rise to a presumption under sec. 50, sub-section (2), 
they do give rise to, or at least justify, the presumption that the raiyat is 
a raiyat holding at fixed rates (see Dulhin Golub Koeri v. Balia Kurmi^ 
2 C. W. N., 580 : 25 Calc., 744). 

Record of rights. - Section 115 does away with the application of 
the presumption after an entry therein : but if the tenant can show uni- 
form payment of rent for 20 years before the entry the pret>umption will 
apply (Badhakiskore Manikya v. (incdali J2 C. \V. N., 904). 

Sub-section. ( 4 )— This sub-section can only refer to the case of a 
tenure which is held for a term of years at the time of the suit or pro- 
ceeding. When the term of a Kabiilyat expired in 1872, this cannot 
preclude the tenant from the benefit of the terms of sec. 50 (2) {Atafal 
Ali V. Ghulani Mahiudin^ 11 C. W. N., Ixiii). 

51. If H f|uestion uri.se.s as to the aniouiit of a 
tenant’s rent or the condition.s under 
which he holds in any agricultural year, 
he .shall be [)re.sunied, until the contrary is 
shown, to hold at the same rent and under 
the same conditions as in the last i)receding agricul- 
tural year. 

If a suit for rent is tlecreed at the admitted rale without determining 
what the correct rental is, the presumption under this section will apply 
{Kali Bay v, Brotab iVarain, 5 C. I,. J., 92;. 

Holding over. Holding over means that the relation of landlord 
and tenant continues with the assent of both parties. The overt acts by 
which the relation may be confinuea are either the receipt of rent by the 
landlord or his assenting to the continuance of the tenancy by other acts 
or words {Bulan l.al \\ I'aroshi^ 1 1 C. W. N., cxxxvi). When a tenant 
holds over after the expiration of his lease, he is not a trespasser {Sadhu 
Jha V. Bhuftwan Upadhya, 5 W. R., Act X, 17 ; Bam Khelawan Siny;h v. 
Sundra^ 7 W. R, 152 ; C/ialuri Sim^ v. .'Ifukund Laly 7 Calc., 710), and he 
does so on the tcr»ns of his lease, on the same rent and on the same stipu- 
lations as are n>entioncd in the lease, until the parties come to a fresh 
settlement {Kishori l.al l)c v. Adminislralor Gefirra^f Befty^aly 2 C. W. 
N., 303. See also Inavalulbt/i v. Ilahi Bakshy W. R„ Sp. \o., 1864, Act 
X, 42 : Januiut Ali Shaky, Cliatlafdhai i Sahiy lO W. R., 185 ; 


iVcsiiMiption 
ii.s to ainoniit <»f 
rent cin<l con- 
ditions of hold- 
ing. 
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Sahai St/tj^k v. Bichan Sin^k^ 22 \V. R., 31 ; Tara Chandra Bancrjtv, 
Amir Mandal, 22 W. \ Altab Bibi 'v.Ju^al 25 W. R., 

234 ; Beni Prasad Kocri v. Raj Kumar Chobt\ 6 C. W. N., 589 ; Jagesh 
Chandra Rai v. Laljan^ 9 C. W. N., cviii). In the case of Kishori Lai 
De V. Adminisfra/or General of Bengal, it was further said that “ there is 
no general rule of law to the effect that the lease of an agricultural tenant 
who holds over must be taken as renewed from year to year,” and that 
“ if any contract is to be implied, it should be taken to have been entered 
into so soon as the term of the former lease expired rather than at the 
beginning of each year.” But the correctness of this dictum was doubted 
in All Mamud Paramanik v. Bhagabati Dcbya (2 C. W. N., 525), and 
Administrator General of Bengal v. Asraf Ali, \,2S Calc., 233^ ; and see 
Woodfall’s Law of Landlord and Tenant, 12th edit., p. 207 : 14th edit., 
pp. 230, 766. Where a tenant holds over after the expiration of his lease 
without further agreement, such holding over, though by English law 
styled a tenancy by sufferance, is wrongful. Slight evidence, however, 
will suffice to change his position into that of a tenant at will. Under art. 
139, Sch. II., of the Limitation Act time begins to run against a landlord 
when the period of a fixed lease expires, when there is no evidence from 
which a fresh tenancy can be inferred, and not at some indeterminate 
date after that period {Kan/hcjf a v. Sheshapfa^ 22 Bom., 8';3 ; Chandri v. 
Daji B/iau, 24 Bom., 504 ; Madan Mohan Gossnin \\ Ranusicar Malia, 

7 c. L. j., 61 5 ; 

When the contrary is not shown. If a decree for encham ed 
rent has been superseded by a subsetiueiU arrangement between the 
pirties, it cannot be acted up >n [Xobia C/tandta Sa/karw Gaur Chandra 
Saha^ 6 Calc., 759 : 8 C. L. R., lOi), and in a l a^e in whicdi the plaintiff 
sued for enchancement and the defendant entered into a compromise and 
agreed to pay rent at an enchanced rate for two years, it was held that 
on the expiry of those two years, the defendant was not liable to pay 
rent at the higher rate {Barhanadin Ifaiiladcr v. Mahan Chandra Guha, 

8 C. L. R., 511). 

Notice to quit.— A raiyat holding over is not a trespasser and can 
not be ejected until his tenancy has been determined by a notice to quit 
or some other legal means v. Damodar Narain, 8 C. L. J., 533;. 


Alteration of rent on alteration of area. 


AUf/ration of 
rent on altera- 
tion of area. 

Alteration of 
rent in rcftpect 
alteration in 
urea. 


52. ( 1 ) Every tenant .shall — 

(a) be liable to pay additional rent for 
all land proved by nieasureuiont to be in 
exce.s.s of the area for which rent ha.s been 
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previously paid by him, unless it is proved 
that the excess is duo to the addition to 
the tenure or holding of land which having 
previf)usly belonged to the tenure or holding 
was lost by diluvion or otherwise without 
any reduction of the rent being made ; and 
(/>) he (mtitled to a reduction of rent in respect 
of any deti(iicncy proved by measurement to 
<‘xist in tlu‘ <irea of his tenure or holding as 
eom[)ar(Ml with tlie atca for wldcli rent has 
l)e(‘n [)reviously paid l>y him, unless it is 
prov(al tliat the deficiency is <lue to tlie loss 
of land wliicli was added to the !irea of the 
tenure or holding by alluvion or c)tlierwise, 
and tliat an addition has not l)een made to 
the rent in respec't of the addition to the 
ai’ea. 

(2) 1 n detenaniirnig the area for whi(*h rent has 
been pr('vious1y paid, the (’ourt sliall, if so loijuired 
by any to the suit, have regal'd to - 

(o) the origin and conditions of the tenancy, for 
instance, whether the rent was a consoli* 
dated rent- foi* the* tmtire tenure or holding ; 
{/)) whethei* the t<’nant has been .allowed to hold 
additional land in lamsidoration of an addi- 
tion to his tot.al rent or otherwise with the 
knowledge' and consent of the landlord ; 

(r) the lengtii of time during wliich tlic tenancy 
Inis lasted without dispute as to rent or 
area ; and 

(r/) the length ol the imaisure used or in local use 
at the time of the origin of the tenancy as 
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compared with that used or in local use at 
the time of the institution of the suit. 

(3) In determining the amount to be added to the 
rent, the Court shall have regard to the rates payable 
by tenants of the .same class for lands of a similar des- 
cription and with similar advantages in the vicinity, 
and, in the case of a tenure-holder, to the profits to 
which he is entitled in respect of the rent of his 
tenure, and shall not in any case fix any rent which, 
under the circumstances ot the case, is unfair or inequit- 
able. 

(4) The amount abated from the rent shall bear 
the same proportion to the rent previously payable 
as the diminution of the total yearly valine of* the 
tenure or holding bears to tlie previous total yearly 
value thereof, or, in default of satisfactoiy proof of 
the yearly value of the land lost, shall l)oar to the 
rent previously payable the same proportioii as the 
diminution of area bears to the previous area of the 
tenure or holding. 

[(5) When in a suit under this section the land- 
lord or tenant is unable to indicate any particular land 

as held in excess, the rent to be addf^d on account of 

€ 

the excess area may b(i calculated at thf^ avruage rate 
of rent ])aid on all the lands fd the holding fixclusiv(^ 
of such excess area.] 

[(G) When in a suit under this section the land- 
lord or tenant proves that, at the time the measure- 
ment on which the claim is based was made, there 
existed in respect of the estate or permanent tenure 
or part thereof in which the tenure or holding is 
situate, a practice of .settlement being made after 
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measurement of the land asses.sed with rent, it may be 
presumed that the area of the tenure or holdinpr 
specified in anj^ patta or kabuliyat, or (where there 
is an entry of area in a counterfoil receipt correspond- 
ing: tiio entry in the rent-roll) in any rent-roll 

relating to it, has been entered in such patta, kabuli- 
yat or rent-roll after measurement.] 

Extended to Oris-^a 'Not., Oct. 17th, 1896). Snh-sertion (5) was 
added to the section l)y Art III, H. C., of 1898 and Sub-section ^6) by 
s. 13, Act I, H. C., of 1907 and by Act I, E. Ib C., of [908. 

Increase in area by accretion— Formerly there was a conflict 
of rulings as to whether a tenant had any right in land which had accret- 
ed to his tenancy lUit the matter has now been set at rest by the Full 
llencli decision in //fr/ v. Hholn Kaibartto^ (21 Calc. 

233) in which it wa^> decided that a raiyat who has a right of occupancy 
is entitled to hold lands ac^ reted to his jute as an increment to it. Sec. 4 
of Reg. X I of 1825 even applies to a person who is not an occupancy 
raiyat Jan \\ Aktam Alt^ 5 C. L. J ., 26;/). Then, as to a landlord’s 

right to rent for land so added to a tenant s tenure or holding, it was held 

under the former law that he would only be so entitled, provided the 
tenant was liable by his engagement or by established usage to such an 
increase :)f rent ('see section 4, clause 1, Keg. XI of 1825 and Jai^at 
ihandni ])atta v. 6 \V. K., Act X, 48 : uafial l.al Thakuf v. 

Kumar A//, (> W. K., .Act X, 85 ; Jfi^^a/ Ch<jndra Daft a v- Paniot\\ 8 W. 
R., 427 ; in review, 9 W . R., 379 ; Ramnidhi Mauj/ii v. J^trba/i Das: 
5 Calc, 823 ; (Ihulvn A!i Chaudhri v. Kali Krishna Thakur^ 8 

C. L. R , 517 : 7 Calc., 47<) ; Rrajcndra. Kufuar IViumik v. ijendra 

Nariiin Sin^h^ 8 Cah ., 706 ; Haro Sundari D isi v. Copi Sundiri Dasi 
1(3 C. L. R., 55<;). Now uudtn- clause (ti) of this scv tion, a tenant is of 
course liable t(3 pay additional rent for such land except in the circum- 
stances specified. In a suit brought by the Di/ukdar oi a certain Mauzah 
against the dar- ralukdar for a declaration th.tt he w.is entitled to get 
rent at a certain rate, and m the alrcrnalive for compensation foi use 
and oc< npation of the disputed land which was an accretion to the 
Mauzah^ and in respect of which a settlement was made with him by 
CfOvernment treating it as a separate estate, the defence was that the 
suit was not maintainable unless a rental was assessed in the first 
^in.stance, and that no arrears of rent could be daimeil as there was no 
relation of landlord and tenant bciween the parlies. //cA/, that the 
landlord could not treat the disputed land as a separate tenure, that the 
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increment was to be regarded as part of the parent estate, and treating 
it as part and parcel of the parent estate, he was entitled to get assess- 
ment of rent on the disputed land ; but he was not entitled in the suit 
to back rent or compensation for use and occupation {A/tsanuHa v. 
Mohint Mohan 26 Calc., 739). 

Increase in area due to encroachment— A tenant may en- 
croach upon either the neighbouring land of his own landlord or upon 
that of a third person. In the latter case he makes the encroachment for 
his landlord s benefit, and not for himself, and his landlord is entitled to 
additional rent for the land so added to the subject of the tenancy 
iNaddiar Chanil Saha \\ Meajan, 10 Calc., 820. See also Andreu* v. 
Francis^ 2 Hay’s Repoits, 560, and Ksubai v. Damodar /s/nuxrdas^ 16 
Mom., 558 . In one case, Guru /)ax luii v. /ssar C/iafidni Fasi/^ (22 \V. 
R., 246), it was ruled that if a tenant’s tenancy was permanent or he 
had a right of occupancy, he could not be ejected from lands added 
to his lands by encroachment while his tenancy lasted, but when the 
rent was re-adjusted the lands might be brought into calculation. 
Hut this was expressly dissented from in Naddir Chand SaJhi v. Mcajan 
When the encroachment is made on the adjoining land of his 
own landlord, it was at first held that his landlord’s only remedy \vas to 
treat the tenant who had made the encroachment as a trespasser 
(Rasham lUln v. Bisso Xitth SarFir^ 6 W. R., Act X, 57 ; DcCourcy v. 

Nath Jha^ 15 W. R, 157.) ; but in subsequent cases it was ruled 
that the landlord could either treat him as a tenant in respect of the 
excess land or as a trespasser at his pleasure { David v. Rtundhan 
Chatturji^ 6 W. R., Act X, 97 ; Rajmohan Mitra v. Guru Churn Aich^ 
6 W. R., Act X, 106 ; Sham Jka v. Dufxa Rui^ 7 W. R., 122 ; Ghulam 
AH V. Gopal Lai Thakur, W. R, 65) ; and this is the law now 
(Ishan Chandra Mitra v. Ram Ritnjan Chakrm^artti, 2 C. L. J., 125). 
Sec sec. 1 57, and also the case of Prahlad Tcor v. Kcdar Nath Basu^ 
f25 Calc., 302) in which it has been expressly said that “when a tenant 
encroaches upon the land of his landlord, though the landlord may, if 
he chooses, treat him as a tenant in respect of the land encroached 
upon, the tenant has no right to compel the landlord against his will to 
accept him as a tenant in respect of that land.” Hut it rloes not follow 
that because the landlord has this option he can treat the tebant as a 
trespasser at any time after having exercised his option in treating him 
as a tenant for some time f Ahdul Jfamid v. Mohini Kant Saha^ 4 C. W. 
N., 508 ; Ahdul Hakim Saha v. Rttjt ndra Narayan Rai^ 13 C. W. Nr, 
635;. If a tenant encroaches on the adjoining waste land of his 
landlord, his possession of the lands encroached upon can only 
commence to be adverse when a title adverse to Ins landlord i.s asserted 
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or the landlord becomes aware of the encroachment ( IVuii Ahmed v. 
Tota Minhy 31 Calc. 397 ; hhan C/iandni v. /\am RafijdH 

ChiikriiV(irffi\ 3 C. T.. 125). 

Adverse possession. — Mere non-payment of rent for 12 years by 
a tenant does not convert the tenancy in to adverse possession (J'rcm 
Siikh nan V. /^hupiti^ 2 All., 517, F. H. ; Troylitkho Tarini Mo/n'mu 
ChuJtder, 7 W. R., 400 ; Runj^o LnJ Muudttl v. Ahdool (Ufpoot\ 3 C. L. 
K., T19 : 4 Calc., 314 : Poresh Narain Roy v. Kassi Chunda Ttilidcdiir^ 4 
Calc., 661 ; Dadoha v. Krishna^ 7 Horn., 34 : Tanichurna Peruuhd N.tda 
V. Safti^ii J 7 e/t, 3 .Niad., ii8\ Similarly in the rnsc of <er\ ire tenure 
lands the fart that no services have been performed does not of iself 
make the holdini; adverse, d'o make the holding; adverse there must he 
a refusal to perform servic^e or a claim to hold the lands free of servire 
[Komar i^oivdfi v. Phimnji Kcsh,ii\ 23 Fmm., 602;. Even if ilie tenant 
during hi.s tenancy pays the rent to a third person and attempts to su))sti- 
tute him in the place of his land-lord without openly renoun':in;4 or putt- 
ing an end to the tenancy, the pos’^cs^ion of the tenant shall be that of the 
landlord, unless .such payment be made under such circumstances as 
amount in law to an eviction of the tenant as tenant of such landlord 
[Parhutti Diissi \\ Ra/// Chunder Pdiutiin harjir^ 3 C. L. R., 57^)- 
tenant encroaches on the adjoining land of his landlord, he n ust distinct- 
ly prove adverse possession and such adverse possession must be set up 
in defem c t(i tlie suit. It mu^t l)c shown that there was mit merely pos- 
session but that su( h posses-it)!! was with notiro to the landlord and was 
known by the parlies t<) be a trespass {Kris/uiti (/'or/add /<i:ca)dar v. 
Pankd Indian' Shako, 13 (' W. \., Such possession ( .an only com- 

mence to be adverse when a title adver-.e to the landlord is t'lsserted or 
the landlord becomes aware of the encroachment. Acl^ indicative of 
possession must vary according to the nature of the puoperty over which 
possession is exercised and in the case of waste lands, the cutting of 
grass and the grazing of ( nttle are ordinary m ts by which possession is 
asserted. Hut when such .k ts,arc done bv a tenant on the w aste lands of 
his landlord, the principle can only apply if the acts done amount to an 
assertion of possession adverse to the landlord and are not .\cts presum- 
ably done with his permission or consent [ira/i Ahmed Choiodhury v. 
Tota A/eah Clunodhm \\ 31 Calc., yy'j ; W'afsoti v. Covenitneut^ H. F. K., 
sup. vol., (1865) 18 1 : 3 W. K., 73). .So long as the tenancy is not deter- 
mined the possession of the lessee is the jiossession of the lessor {Parhifiti 
Dassi V. Ram Ch under Phatiai luif »‘/c, 3 C. E. R , S/d J Haradhan Roy v. 
Wulod/tur Chunder Choiodhurw 25 W. K., 50). Where there is a current 
lease and the tenant is dispossessed by a ihini pariy time tkies not com- 
mence to run against the landlord tiiuil the v\pnati.>n of the Ic.ise. But 
when the lease has expired and the tenant is holding over with the land- 
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lord’s consent and the possession of such party is adequate in continuity, 
publicity and extent so as to show that it is possession adverse to the 
landlord, the latter is not precluded from determining the tenancy and 
suing the trespasser in ejectment and his right to sue will be barred 
after 12 years of such possession {Kishwar Nath Si/ii I>rv v. Kali 
Sankar Sah<u\ 10 C. \V N., 343 ; Saraf Sintdari w Hhobo Pershad^ 13 
calc., 101 ; Krishna Gohind f^httf v. Hari Churn nhu}\ 9 « alc ' , 367 ; 
Radha Morii Debi v. Collector of Kulna^ 4 C. W. X., 597). A sub-tenant 
holding land under a tenant of the landlord does not hold adversely to 
the landlord {Runi^sraj Bhookta v. Mohunt Mcc;hu J.alf ?o \V. K., 398). 
See also note to this sec. at p. 184 — Increase in tirca due to encroachments 

A farmer may acquire by prescription the right of a permanent tenant 
by setting up such higher right adversely to the zemindar (^Ba<^dit Majhi 
V. Dur^a Pro sad Sitn^h^ 9 C. \V. X., 292}. ^ 

A landlord may plead adverse possession against his tenant {Mokshda 
Das Mitra v. Hari Charan Cho 7 iuihuryy 9 C. L. J., 68 n 

Constructive possession. — Occupation by a wrong-doer of a 
portion of land only can not be held to constitute constructive possession 
of the whole, so as to enable him to obtain a title by limitation (Mohini 
Mohan Roy v. Ptonioda Nath Ro\\ 24 Calc., 256 ; Pro jo Nath Bose v. 
Diirga Prosad Singh^ 5 C L. J., 583 ; jogendra /Vath Rat v. Baldes' 
Das Ma 7 ‘:oari^ 6 C. L. J., 735 ; Ananda I lari v. Sccrelaty of State^ 3 
C. L. J., 31^^'- 

Increase in area found on measurement. -Under the old law, 
a tenant was not a trespasser in respect of land within the boundaries 
or clearly part, though in excess, of the ar^a originally leased to him, 
and he could be sued for additional rent for this laml ( Bipra I). is l)e v. 
Sakirmani Dasi, \\. K., .Sp. Xo. 1864, Act .\, 38 ; Sauda/nini Diisi \ . 
Guru Prasad Datta^ 3 \V. R., 14; Gopinath Mukhurji \\ Ram Hari 
Mandaf 9 \V. K., 476 ; Ahmed Hossein v. Bandi^ 15 \V. K., 91 ; /*ran 
Krishna Bagchi \i. Manmohini Dad, 17 W. R., 34). Hut it was held 
that in order to ascertain what was artuallv* lea^e<l to him, the boundaiies 
of his land should be looked to and not the estimated area f/J /;///// 
Mannah v. Burada Kant Banurji, 15 \V. R., 394 ; Modihudin Joardar 
V. Sandes^ 12 W. R., 439 ; Shib Clumdra Mahniah v. Brajonath Aditva, 
14 \V. R., 301 ; PahaliOiin Sint^h v. Moheshtaar Bakdi Singh, 16 \\ . R,, 
P. C., 5 : 9 I>. U. R., 150 ; I^han Chandra Ghosh v. Prataf Chandia Rai, 
20 VV. R., 224b 

A second suit.— A second suit under this section is not barred 
under sec. 37 by the dismissal of a previous suit within 15 years (Radha 
kisore Manikya v. limed All, 12 C. W. X., 904.) 

What a plaintiff must prove in suit under sub-section (t) 

(a)-“To entitle a plaintiff to a decree for increased rent on the ground 
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of an alteration in the area of the defendant’s holdint^, the plaintiff must 
show that the defindant is holdin^^ land in excess of what he is payinj^ 
rent for, and, in order to do that, he most show fr)r what quantity. of land 
the defendant is payinj^^ rent (S'l/r/o Kaiito Arh u ji v. Ra^ie^iroar Rhnhn, 
24 Calc., :!5 r ). A decree for additional rent on account of additional 
land ( annot stand merely on the Ljrounfl that the defenrlant’s land as now 
measured by a particulai standarrl Is larmier in area than the defendant 
admits. It must be shown that the defendant is in possession of more 
Ian i than he has been previously piyin;^ rent for, or that the rent which 
he has been payitiL( was not payable for the whole of the land which is 
in his possession, or that the pole with which the defendant^s land has 
now been measured was the pole with which it was measured in the first 
instance {A/if Khan v. Rai^hu Kath I^ras.u/^ i C. \V. X., 310). The 
expression “the area for which rent has previously been paid” means 
the area with refertmce to which the rent previously paid had been 
assessetl or adjusted ' Rijrniirn Lai (iosiifanii v. Chandri Bhu^nn 
(io!i7K’,tnii, C) . \V. X., ^!.S'. It h is, further, been held that the pro- 
visions of section “2 arc ajiphc able to settlement pro(:eeillip.;s under 
(Jhap. X of this A<'t ; so in su h pr()reedin.4S a r.cniinJ ir is not entitled 
to addition al vent merelv «m sh )W!nc drit tli^ tenants are in j)ossession 
of land in excess of tli'^ areas entered in his rew/;;,/,/// p ip<»rs, or in their 
rent receipts, his incumb'Mit on the - rinin /fr in sacli circumstances 
to show that the lands Ivd I by ten airs are in excess of the lands 
origin, illy lei tc"! them in consequeiv e of srnne enmoachment or some 
alluvial incre’iKmt. or ih it the previous settlement was m i le on iheh i^is 
of a nHMsureinent, and the rates of rent applie 1 to ilie are i then deter- 
mined, while, fm a tresh measmem'iu bein.^ made by the s.ime lenj^lb 
of measure, it has bef-n f>un<l that he is entitled to receive some addl 
tional rent, which bs carelessness or neiilect tjr some tilher reasiin 
he had hitherto lost dutri Rttro v. /\V; 7 r, 20 Calc., 57q\ In the 
r:\sv Sht'Of a/an Korrw So.’h (/a//./. Rule 200 of loth. Sept, 1895. 

(unrcporied) circulated will* Roaial of Revenues f'. O., No. 1 of 
March, u was pointed out that when in settlement pu)ceevlin;.4s the 

tenants ailmitied the landlord's claim to additmnal rent for excess lands, 
ten h of ilie tenants shonhl lie isked i>v the Seiiltmieni Officer what he 
midersiood and admitted to be the representation of t!ie area of his 
previous holding;, and ihai. then, the Seulcmenl Ofticer wouKl be in a 
position to determine wlieiber on the new measurement such ten ant was 
liable to additional nml on excess lamls. When the tenants aj^reed to 
pay rent at certain rate^ on account <^f c\('ess area it is for them to show 
that the ar(‘as were less th in flv'se contra''ted to be p:ii<l tor MaJha/^ 
Saha V. KaLim Xfanifal, 3 O. L. )., 74 ''- When a A c'7///jvr/ executed 
before the pissiu^ of the rcn iU'.y Act provnicil tor the payment of rent 
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at a cert.tin rate on any excess area, and the suit was for measurement 
only, the suit was held not to be under sec. 52 {Maiiin 0 ni Dasi v. Ram 
Das 7 C. W. N., 03). To entitle a landlord to an increase of 

rent under sec. 52, he must prove facts and circumstances showinjj that 
there was some reason not within the control of the landlord for addi- 
tional lands being included in the holding {Ratan I.al Bisuuis v. Jadu 
Ifalsatia^ 10 C. \V. N., 46I When the plaintiff adduces evidence to 
show that the standard of measurement prevalent at the time the claim 
is made was in use when the tenancy was created, and the defendant 
produces no rebutting evidence, the Court may presume that the state 
of things in existence at the time of the suit existed also at the inception 
of the tenancy Chandra Mi fra v. R<im Ranjan Chakra'aariti^ 2 C 

L. J., I25\ A landlord is entitled to additional rent for excess lands only 
when he shows what the quantity of land was at the inception of the 
tenancy : that the rent was sctileii with reference to the area ; (c ) 

that no consolidated rent for the entire aica let out was settled ; and af) 
that the quantity of land held at the time of suit is in excels of that 
originally let out ( Raj Kumar Sahav v. Ram I.al Sin^’h, 5 (\ L. [., 

53S). 

Oral evidence when inadmiesible to prove area. A contract 
of tenancy being inadmissible f.n want of rcgi-'r.ition, cr.il evidence as 
to the quantity of land held by the tenant i-, under sec. 91 of the 
Kvidence Act, not admissible to prove the same Chandra 

Rai:chi \\ Joi^esirauir S<irk it\ i C. W. N , xxiv). 

Right to additional rent a recurring one.~ rhc right to 
recover additional rent is a recurring one. .\ landlord is entitled to 
e.xercise it whenever he finds it necessary to do so ( Jotindra Mohan 
Tagore v. Chandra Nath Safai\ 6 C. W. X,, 3^10). See also futdha 
Kisore v. JJmed Ali , 12 C. W. X., 904. 

Back rent. -There Is nothing to prevent the landlord from claim* 
ing back rents for any additional area, if such additional area was in the 
use and occupation of the raiyat, provided the cl aim is not barred by 
limitation ^ Jai^ann at h Matrhi \.Juman A//\ 29 Calc., 247.. 

Reduction of rent for decrease in area. Cnder the former 
rent law and rulings all tenants were entitled to abatement of r<mt on 
the ground of diluvion or deficiency provcvl by rrmasiircfnent in tlie aren 
of the subject of the tenancy. 'fbus a patnidar or other lease holder 
could sue for abatement of rent on the ground of part of the lands of 
his paint having been resumed by Government as ('hnkrran land 
(Hara Krishna lianurji w Jui Krishna Mnhhurji^ j W. K., 2991, or on 
the ground of part of the land having been taken up fur railway purposes 
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{Pnisannamayt Dasi v. Sundar Ktimari DM, 2 W. R , Act X, 30 ; 
MiiJitab Chand v. ^hitro Kumari, 16 W. R., 20 r ; Unui Sankar Sarkar 
V. Tarifti Chindra Siny;h, 9 Calc., 571 ; Watson ^ Co. v. Ni star ini 
Giijda 10 Calc., 544 )* A dar patnidar anH a haiiladar had similar 
rights {Ram Narain Cti ikravarti v. Putin JUtiari Sini(/i, 2 C. L. R., 5 ; 
Kamala Kajit Das v. Poa^ose, 2 \V. R. Act X, 65). A tenant with or 

without a right of o( (:npanry war. entitled to ati abaleineni of rent for 
land washed away, unless precluded by the terms of his kabulyat from 
claiming that abatement U foiyatultah v. /lahi liaks/i, \V. R. .Sp. No,, 
1864, Act X, 42), a.a l sii :li r.glu pisse I to a parch on a .s.ile of tlie 
tenant’s right (KaJi t^rasanna Rai w Dhananjai (Jkosh, ii Calc 625). 
Now, a tenant cannf>t be precluded by the terms of Iiis agreement from 
claiming an abatement of rent : for underset:. 178 ^3» ( f) nothing 

in any contract made .ifter the pa.-^^iug of ihi^s Act /. c., the 14th 

March 1885) ' an t d^e awav the rieht of a r livat to applv for a 

reduction of rent under this set turn. Rut in Satytmira Xaf/i Tiiakur 
V. Nilkiintha Sim^/i^ ('21 Calc., 383', in which a tenant was sued 
for arrears of rent of his jote, and compromised the ra>e by exetaiting 
a soli'/uvimtt, agreeing to pay rent ;it I3as. per bigha on 4.30J 
bighas, and that no remi'ision of rent should be t laimed on any account 
whatever, and in whi;:h, the Xtc lacing •^uhsetiuently sol i in e.xecuiion of 
a decree pas.-^ed on the basis r)f the \<>/c //;/./;//</, the landlord sued the 
purchaser for arrears at the rate ^pf'cihed iti the soh'hnama^ it was held 
that the compromise was a vahd and binding tr in^ac.tion, anti, liiat being 
so, the purchaior was i)ouiui by it. The provisions ot sec. 178 ,3 {}) 
were not rcfcrrcti to in tlii^ < asc. Abatement could be claimed for land 
taken up by (lovermnent for a roatl {Din Dv i! !.il I'iiiKru Kitnicar 
6 W. R., Act \, 24), and on the ground of tlispvjssession by title para- 
mount (/>/'(//<///a/// l^al Ciiatid/if i s . Ilira.ia! Pa!.^ lo \\ . R., I 20 ; i R. L. 
R., A, C., 87 ; iiifpiUiand Jka v. (.ionind t^rasui, 12 W. R., luy : but not 
if the tenant coultl not .diow tliat hi^j !c^5or had iiati no title, and that the 
person who oU'.ieil him had tide /.at Siny/) v. Rudro Prasad, 

17 W. K., 3803 Wbieo tin? right to ciaiin abalemeni w.i^ toimdetl on an 
agreement it', t*\^•r( ise migiii l)e iKured t>y imiitalion ,t'*f<!sinno .Mayi 
i>ifsi V. Day i/navi Dasi, 21 \V. R., 275 . rh;> cantU). bt. the case undcu 
the present law, f.)i the right to sue f«)r .ihaicment :ir:so^ under this sec- 
tion .and is not founded on agi' omcuit. It ilm raiyat knew th.it the area 
of hand leaseil to him was less th.in th.il meulio^.ed m Ins /' ///o//, it was 
held that he wa*-. not eutided to abateuient <'f re”.t ou tlrs ground ^ t ripp 

V. AW/ .I////*// //;//', \v. R , Sp .\a, 1804. .\ct \, 122). Nor would 
he be entitled to abatement, if he c.iine into possession ot a less rjuantity 
of land through his own fault iSitmatb Rasa v. s'/nn: I'iiand Mifra, I 7 

W. K., in it i,.tbc in who h laml had been taken up lor public 
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purposes, and the zamitidar deckired he would allow no abatement of 
rent on this u’ round, and permitted the patnidar to appropriate the whole 
of the compensation paid by Government, it was held that a purchaser 
of the patni was not entitled to abatement of rent, as he must 'be pre- 
sumped to have had notice of the proceedings {^Piari Mohan Mukhurji 
V. Aftab C/tand, lo C. L. R., 526). But in another case in which the 
zamindtir made no such stipulation, it has been held that in such a case 
the piitnidar is entitled to an abatement of rent, and also to some share 
of the compensation {Bhabani Nath Chakravartti v. Land Acquisition 
Deputy Collector^ 7 C. W. N., 130). A decree had determined that lands 
leased in mukarari to a lessee with a fixed rent thereon were less in ex- 
tent than they were specified to be in the patia/is that comprised them, 
the lessors not having title to the whole, and the lessee had obtained 
possession of the less estate. It was held that the lessee was entitled lo 
a corresponding abatement of the rent rcserv^ed {Imambandi Bej^tim v. 
Kamlesiuari Prasad^ i\ Calc , 1005: L. R. 21, 1 . A., ii8;. A tenant 
holding under a permanent mukarari lease is not entitled to get abate- 
ment of rent by reason of a portion of the land in his occupation having 
been diluviated by the action of a river {Nanda l.al Mukhurji v. Naim- 
udin^ 9 C. W. X., 886). When an abatement of rent has been granted 
by a landlord on condition that it is to continue for a limited term or 
during the continuance of certain circumstances, the original rent is 
revived as soon as the term expires, or the circumstances cease to exist 
{Manindra Chandra Nandi v. Pran Kfishto Sarkar^ 1 C. L. J%, 98/ii. 

Abatement of rent could be sued for or claimed as a set- 
off— Abatement of rent can be sued for, or be claimed as a set-off in a 
suit for arrears of rent KAfsarudin v. SarashibaUi^ Marsh., 558 ; Barry v. 
AbSul Ali^ W. R., Sp. No., 1864, .Act X, 64 ; Din Dyal Lai v. I hakru 
Kumuar^ 6 W. R., Act X, 24 j Gaur Kishor Chandra v. Bimamali Chau- 
22 W. R., 1 17). As rent is a recurring cause of action, a tenant 
may set up a claim lo abatement in a suit for the rent of any particular 
year, notwithstanding the fact that he hasjpaid full rent for several pre- 
vious years (Maktab Chand v. Chittro Kumari^ 16 W, R., 201 j. But it has 
been held under the former law that though the Limitation Act may not 
prevent a defendant from setting up a claim for abatement, still a delay 
of 24 years in claiming it may disentitle bin) to relief in a Court of equity 
(Bam Narain Chakravartti v. Putin Bikari Sinj^hy 2 C. L. R., 5), and 
the same principle was applied in the case of a taluk created before the 
Permanent Bcitlernent and wheie diluvion was not pleaded until 30 years 
After the occurrence i^Ram Churan Basak v. Lucasy 16 W. R., 279). 

How reduction of rent can be obtained under the present 
law. — Section 52 (b; docs not explain whether leduriion of 

4 ? 


rent on 
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account of a decrease in area cati be claimed as a set*ofif or only in a 
suit brought for the purpose. The words “every tenant shall be entitlcd^^ 
&c., seem to point to the conclusion that a reduction of rent on this 
ground may be claimed as a set-oflf. On the other hand, a reduction of 
rent on the grounds specified in sec. 38, v/V., (i) permanent deterioration 
of the soil of the holding, and (2) fall in the average local prices rjf food- 
crops, would seem to be obtainable by an occupancy raiyat only in a suit 
instituted iox the purpose. The expression “tenant” in this section does 
not include the case of a mere co-sharer tenant who has only a fractional 
share in the tenure : it means the tenant of the tenure cand not one of 
many tenants : so when a suit for rent is brought by some of several joint 
landlords against one of several joint tenants for recovery of the plaintiffs 
share of the rent, such tenant defendant cannot claim abatement under 
the provisions of this section. His remedy is to bring a suit for abatemet 
making all the joint landlords and his co-sharers in the tenancy parties 
{ithupendta Narain Datta v. Raman Krishna Dattuy zj Calc., 417 . 

4 C. VV. N., 107) 

Res judicata in cases of claims for reduction of rent.— 
When a suit was brought for a years rent, and the tenant claimed 
aljatemeni, a judgment wa.”^ obtained, which determined the amount to 
be abated on materiaU which would be applicable to one year as well as 
another. It was held that the question of al>aiement was determined 
between the parties not only for the year of which the rent was in suit, 
but for all future years {Nat>o Durj^a Dasi v, /’'at:: Raksh Chaudhuriy 24 
\V. K., 403 : I Calc., 202). In a suit for arrears of rent, the defendant 
, admitted that the sum claimed was due, but pleaded that it was due for 
a larger area of land than that specified in the plaint. An issue was 
framed on this contention and decided against the defendant. The 
defendant then brought a suit to have it declared that a sum of money, 
equal in amount to the sum paid on admission in the former suit, com- 
prised the rent due on all the lands held by him under the plaintiff in the 
former suit and it was held thavthis question was res judicata {Hassan 
Lai Sukal v. Chandi Pas^ 4 Calc., 686). I 5 ul in a suit by raiyats against 
their zamindat\ praying for measurement of certain land and for a 
declaration of the amount of their yearly rent, in which it appeared that 
in a previous suit brought by the zamindar for rent, the raiyats had 
alleged that the amount of rent and the extent of land had been over- 
stated by the zamimiar, but the Court decided that the raiyats were 
bound by a jvnabandi signed by them, and refused to try whether the 
extent of kind had been oversuted, it w'as held that the suit was not 
barred as res Judicata {Raxhu Nath Jfaudat v. Ja^at Fandhu Rasu^ 
7 Calc., 214 : 8 C. 1 .. K., 393). In a suit in which the plaintiff sued for 
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the rent of certain land, the defendant contended that he was not liable 
for the entire rent, as part of his land was in the plaintiff’s possession. 
No issues were framed, and there was no measurement of the land, 
but it was held that the defendant had failed to prove his contention. 
The plaintiff then sued the defendant again for arrears of rent of subse- 
quent years. The defendant had the land measured, adduced evidence, 
and raised the same plea as before ; and it was held that the matter was 
not res judicata^ and that it was open to him to do so, as the area of the 
land in the defendant’s possession and the annual rent payable for the 
same had not been definitely determined in the previous suit (Ntl 
Madhab Sarkar v. fSraja Nath Sini^h^ 21 Calc., 236.) 

Proved by measurement. —These words in sub-section (1) (a) 
and (b) would seem to mean “proved in the course of the suit’’ ; for the 
word “proved” would seem to imply the production of evidence in the 
course of a trial. Hence, a measurement precedent to the institution of 
the suit would not seem to be essential before a suit can be broui,’hl for 
increase or reduction of rent under this sub-section. 

Sub-section ( 2 ), clause (c). Rulings under the former law.- 
The defendant having for more than sixty years occupied lands in excess 
of the number of bighas specified in his pafta/i^ and the lands in ques- 
tion having always been deemed to form part of what was coveted by 
the pattuh, it was held that they had been occupied and enjoyed as the 
land included in the pattah since before the Decennial Settlement, and 
that the rent therefore could not be enhanced \ Jnnaki lUiUabh Chakrn^ 
'i'artti v. Nabin Chandra Rai^ 2 \V. R., Act X, 33 ; Indrn Rhushan Deb 
V. Golak Chandra Chakra 7 >ariti^ 12 \V. R., 350 : k'an/u/iarson v. Govern- 
ment of Bengal^ 16 W. R., P. C., 29;. 

Sub-section ( 2 ), clause (d). Ruling under the former law.— 
It cannot be said that because of some difference in the length of the 
measuring pole in use at different periods the area of the land has been 
altered {Baban Mandal v. Shih Kumari Jiarmani^ 21 W. R., 404). 

Sub-section ( 4 ).— The rule prescribed in this sub section is the 
same as that laid down in Brajanath Pal v. Hira Lai Pal^ {\ B. L. R.^ 
A. C., 87: W. R., 120. In order to bring a case within the hr:>l 

alternative mentioned in sec. 52 (4), it is to be shown in the first place 
what the yearly value of the tenure is. It is next to be shown what is the 
diminution of the total yearly value of the tenure, and in order to 
calculate the diminution, the Court mu-^t find out the yearly value of 
the land lost (R’anat Lai Khan v. Afidnapur Zamindari Co ,, 5 C. L. J., 
4811). ^ 

Sub-section (6).— This sub-section was added to .section 52 by the 
Bengal Tenancy (Amendment) Act HI, B. C., of 1898, which was 
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extended to Orissa by Not., Nov. 5th,“i898. In the statement of Objects 
and Reasons prefixed to the Bill of 1897 to amend the Tenancy Act, 
the necessity for the addition of this sub-section was explained as 
follows : — 

“ It has been hold hy soiiio Spooial .ludgcH, iiitoi preting a deciKion of the 
High Court (1) that when additional rent is rdaimod on tlie ground of excess 
area, the landh»rd must indicate the precise phUs or pieces of land acfjuired 
hv the tenant in excess of the original holding, while section .*>2 itself docs 
not provide* for the assessnu^nt to rent of excess lands, where there are no 
rates for lands of a similar d<*sc,ription in the vic inity but lump rentals. The 
section, as amended, indicates that it should not be always necessary, in 
order to prove excess area, to point nut the ]>articular plots that were 
a(M|uired since the original letting, and provides a rule for assessment of such 
excess areas, when pnjved. When the original le*tting was at ho much a 
bigha, and it is shown by measurement by tin* same standard ind under th*? 
same eonditions that the tenant is holding a larg' r number of bigha.s than he 
is paying rent ft^r, it should not be m*. ( S'^arv- fm tlm landlord to point out 
the partieidar phits wliif-li the tenant has a< 'jiiired in i vcess lU' tin* <iriginal 
area comprisiHl in his hoMing." 

Sub-section ( 0 ).*- riiis sub section has been added by Act I, H. C., 
of 1907. In the Notes (jn Clauses to the Hill, which afterwards became 
Act I, B. C., of 1907, it is said ; 

“ Tin* law, as it stands at pr«*^«*nt, contains in> piMvi-.inn fi>r the ])r<^»f of 
excess area, otherwise than by e\ id* in e of its spc( itic existence in each ease, 
and the deeiHi(in.s of the (Niiirls have in»i always l>een in aet-orilaiKM* with the 
intentions of tlie fraiin is <•! tin* Ameiniment A< I ol ISDS, who. l>y adding 
sub-seetioii (5) to s<‘etinn .“>2, by implication suggested that excess area may 
be aHsessed to rent, even if the landlord is iinabl** to indi« au> any particular 
laud as held in excess, 'flu* pn»posed mo<liti. at ion of sect ion .rd will allow 
the custom of settlement on measurement to bi* taken as a pres\implion that 
the ar«’a of a tenure or hoMing mentioned in lljt* lamllord's pa]>ers has l)een 
ascertained hy ac tual measurement, and thus m:vke it ea«ii*r for the landlords 

to prove (he existence of e\<*ess ar«*a.” 

• 

The Select Committee cxplaincil the changes they made in this sub- 
section as follows ; - 

“ The clause as originally <lrafte«| ie«piired the landlord or tenant to prove 
that a custom of measurement <*xisted in the xillage in oixler to have the 
presumption applied that aijy entry of area had been iua«le after measure- 
ment, It has ber*ii represented, wi* think rightly, that it xvouhl bo very 
<li(lieult to ])rove a custom of nu'asuremeiit ; and also that what is really 
n*levant is not a gciuTAl eustom, but a usage e\i‘-ting at flu* time the 
ineaMuremont on which tin* 'laitn is haMvl was made. We are a]s«> of opinion 
that the village ia not a Huitabliv unit for this matter. A village may <’ontain 

(i) ftut'ri f’lUj**! V. H'ltu. *>> (’ale.. 


13 



194 BUNOAL TENANCY ACT. [Chap. VIII- 

several estates or permanent teiwrcjs, ‘ami till- privctico of the different land- 
lords in regard to measurement may not bo identical. There is no leason 
therefore why the same presumption should apply to all. o considei tlmt 
the unit should be the estate, pormaiient tenure or part thereof, in whiih 
the holding concerned is situated. We are also of opinion that the pie- 
sumption should only arise in respect of an area entered in a rent-roll, if it 
is supported by a corresponding entry in a counterfoil receipt, from vbich 
it may be inferred that the tenant knew of and accepted the dcsiMi]ition of 
the area of his holding adopted by the landlord. 'Phe changes, w hi<*h wo 
propose in the clause, give effect to these view.s. 

A suit under this section cannot proceed at the instance 
of fractional co-sharers — A suit for additional rent on the ground 
of excess land found in the possession of a raiyat must in (:onset|uenrc 
of the provisions of section i88 of this Act be brought by all the joint 
landlords and cannot proceed at the instance of some of the fractional 
shareholders {Cop^tl Chandr,i Das v. I 'mesh lYariiin Chaudht K I 7 Calc., 
695). But the provisions of section 188 are not applicable to a r ase in 
which one co-sbarer sues for iurears of the rent payable under a kafatlyat 
for land left unassessed at the time of the original letting on the grouml 
of its being unculturable, but which had subsequently become fit for 
cultivation, and in which kabulyat the rent payable for this land on 
its becoming fit for cultivation had been lixed ; fur such a suit is not 
one under this section but one upon the original (:ontra< t of letting 
^Rani Chandm Chakr<iv>irtti v. iiiridhar Da/la, 19 Calc., 755 • 

executed by the holder of a dar-maurasi patta in favour of 
his immediate landlord, a niukararidar^ provided that the for ner should 
have his name entered in the zamind ir s seri^htah^ in pKu e of the 
•Nuk(irarida?^s and pay rent direct to the ztinnnd'it\, and in r ase the area 
of the tenure should e.xceed certain bighas, he should pay rent on each 
excess b:gha to the umkafaridar and the zaniindar respectively. 'I*he 
agreement was satisfied by the zamindar : /it'ld, that though the 
niukararidar and the zamindar were both landlords of the dar- 
maurasidar, they were not joint landlord* under section 188 {Mafuni^ini 
Dasi \\ Ram Das MalliJc^ 7 C, W. N., 94). Where a co-sharer landlor 4 
sues for arrears of rent and additional rent on a kabulyat in which the 
right of the plaintiff to certain rent, and his right to additional rent for 
excess area were admitted, and the right of the plaintiff and the liability 
of the defendant were set out without any reference to the right of any 
other co-sharer ; held^ that such a suit was maintainable, although the 
plaintiff's co-sharer was not made a party {Govind Chandra Pal v. 
Hamidulla Bhuian^ 7 C. W. N., 670). 

There is no defect in such a suit, when the whole of the rent is sued 
for, and all the non joining co-sharer landlords are made parties defendants 
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{Din Tarini Dasi v. Brou^hton^ 3 C. W. N., 225). A fractional share- 
holder of a tenure has no rij^ht to grant ab.'itement of rent in respect of 
a holding within the tenure independently of his other co-sharer {Syama 
Charnn Mandal v. Saim Mollnh^ 1 C. W. N., 415 ; Bhnpendra Narain 
Datta V. Raman Krishna Daffa^ 27 Calc., 417 : 4 C. W. N., 107.) When 
the lands for which rent is claimed were no part of the original holding, 
formed subsequently to its creation and are outside its boundaries, they 
constitute a new holding, and ‘the right to claim such rent is a right 
inseparable from the landlord’s position as proprietor of the lands and 
exists independently of sec. 52. Section 188 is, therefore, no bar to a 
suit brought by a co-sharer landlord for the recovery of his share of the 
encroached lands, or for the assessment of rent on them. Hut the case 
is different when a co sharer landlord claims khas possession with an 
alternative claim for rent, not merely of the arlditional land found in the 
possession of the tenant, hut for the entire quantity of land found in his 
possession, including the lands of the ohl holili ng. Such a suit is within 
the scope of se<'tion 52, and is barred by the provisions of sec. 1S8 
(Aiidi/i Ifamid w Mohini Kapit Saha^ 4 ('. \V. N., 508). 

Court fees. — Under sec. 7, sub-sec. i r. Act \’II of 1870, in a suit 
(i) to enhance the rent of a raiyat having a right of occupancy and (2) for 
abatement of rent, the amount of fee payable under the .Act shall be 
computed according to the amount of the rent of the land to which the 
suit refers, payable for the year next behu e the date of presenting the 
plaint. 


Paymmi of UfiU, 


53. Subject to aofreeinent or established usage, a 
Paymnif 0/ luoney-Vout payable by a tenant shall be 
instahmmts of otjual instalments falling due 

on the last day of each quarter of the 
agricultural year. 


Former law. — Under the former law (‘^ec. 20, Act X of 1S59 and 
sec. 21, Act \^in, H. C, of 1869) instalments of rent were payable 
according to the patta/i or engagement, or if there was no written 
specification of the time of payment, according to “ established usage,” 
and these words referred to the established usage in the pargana and 
not to the established usage between the parties {Chaitanya Chandra Rai 
V. A'tv 4 ir A'ifM AW, 14 W. R., 99.) When the kahulyal stipulated that 
payment should be made in monthly kisis, the raiyat \tas bound by 
its terms, notwithstanding that the landlord had previously not enforced 
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them strictly \Piari Mohan Mukhurji v. Braja Mohan Basu^ 21 \V. R., 
36 : 22 W. R., 428 

Present law.— A decision under the old law by which payment 
annually was decreed is no evidence of an “ at»reement” between the 
parties, and the words “established usage’’ in the section refer, not to a 
practice previously prevailing between the parties, but to the established 
usage of the pargana, in which the property is situated (/lira I^al Das v. 
Mathura Mohan Rai Chaudhri^ 15 Calc., 714^. This decision was follow- 
ed, as to the meaning to be attached to the words “established usage ’ 
in this section, in U’atson v. Shrikrishna lViumik\( 2 \ Calc., 132). When 
an instalment of rent falls due after the date on which the sale of a 
holding is confirmed, the purchaser is liable for the whole of the instal- 
ment, though he may have had possession for only a part of the period 
in respect of which the instalment is due ; for rent is ordinarily to be 
regarded, not as accruing from day to day but as falling due only at 
stated intervals according to the contract of tenancy, or, in the absence 
of such contract, according to the general law as laid down in this section 
(Satyendro Nath Thakur v. Nil Kan th Sinjyh, 21 Calc., 383}. When a 
landlord has brought a tenure to sale in evecuiion of a decree for arrears 
of rent, the purchaser becomes his tenant only from the date of the con- 
firmation of the sale, and the arrears accruing due between the date of 
sale and the date of confirmation of sale must be treated as arrears of 
rent payble by the out-going tenant, whose interest dues not cease till 
the sale is confirmed {Karunami l^anurji Snr^ ndra Nath Mukhurji^ 
2 C. W. N , cccxxvii). 

In sec. 3 (5) it is provided, that “in secs. 53 to 6(S, both inclusive, 
rent includes also money recoverable under any enactment for the time 
being in force as if it was rent.” Hence, sums payable inder the Cess 
Act (IX of 1880, H C.), the Survey Act H. C., of 1875), and the other 
Acts mentioned in the note at pp. 30 and 31 are, subject to agreement, 
established usage, or statutory enactment, payable in four qu-arttuly 
instalments. 

Produce rents. — This section applies to money rents only. Pro- 
duce rents would, therefore, seem to be payable according to agreement 
between the parties or established usage. 


54 . (1) Every tenant .slmll pay each instalment 

Timeandpiacf of rent before .sunset of the dav on 

for payment of i • 1 -i r n 1 

rant. ' which it tall.s due. 

(2) The payment .shall, except in cases where a 
tenant is allowed trider this Vot to depf)sit his rent, 
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be made at the landlord’s* village-office, or at such 
other convenient place as may be appointed in that 
behalf by the landlord : 

Provided that the Local Government may, from 
time to time, make rules either generally or for any 
specified local area, authorizing a tenant to pay his 
rent by postal money-order. 

(3) Any instalment or part of an instalment of 
rent not duly paid at or before the time when it falls 
due shall be deemed an arrear. 

Extended to Orissa, (Not., Sept. loth, 1891). 

Sub-section (1) — Under the old law in Kashi Kant Bhattacharji 
V. Rohifii Kant lUuittacharji^ ‘(y Calc., 325', it was held by a Full liench 
that “rent becomes due at the last moment of the time which is allowed 
to the tenant feu' payment.” An instalment not paid up to sunset of the 
last day for payment becomes an arrear ilsivardhari Sin^ v. Rambrich 
Roy, 7 C. L. J , 106 '. 

Sub-section ' 2 '. It is for a <lebtor to pay his debts due at a 
fixed time ; and when a debtor pleads tender of payment as a j.;round 
for not b(*ini4 saddled with interest, it is for him to prove such tender 
{Sarat Sundoi Dcbi \\ (ioUoitor of Mynicn^ini^h, 5 W. K., Act X, 69'. 
As soon as a valid tender is proved, it will stop the running of interest even 
if no deposit has been made under sec. 61 and the tender is kept ^ood 
if the money is kept ready for payment on demand Sindhu 

Mukt'fjee v. Annadi Sundari, 35 ('ak., 34 : 1 1 C. \V. N., 9S3 ; 6 C. L. J., 
273 K. Ik) A tenanrs liability tti p.U’ rent remains, notwithstanding that 
the landlord has no village ofticc and h.is not appointed a convenient 
place for payment. When ihe^e i.*> n«) controlling agieeinent, ilie tenant 
must go to his landlord and pay the rent to him as it falls due. Rent 
not so paid (arries interest under sec. by Ao/ (/(Ortv///// v. IT. C. 

Ranorji, 4 C. \V. N., 324). 

Sub-section ( 2 ). Proviso. — By a resolution, dated the 19th March, 
1891, published in the CaliUttii iiazctic of ilie 25ih March, 1891, Bart I, 
p. 287, the Local Uiovernment under s. 54 2) of this Act directed 

that from the ist July, 1891, payment of rent by means of money order 
, would be authorized in ail the districts of Bengal in which the Bengal 
Tenancy Act is in force. See note to sec. 56, p. 200, as to forms of 
receipt for rent paid by money order. 
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Sub-seotion (3). When rejat is duly paid— Payment of rent to 
of several joint proprietors is payment to all Xi iUt Niirain Singh v. 
Hudson^ 2 W. R,, Act X, 15; Muktakeshi Dasi v, Kaihsk Ckandru 
Mitra^ 7 W. R., 493). Payment by tenant under the landlord’s direc- 
tions to another or for a specified purpose of a sum equivalent to the 
amount claimed as rent is tantamount to a payment to the landlord 
himself, and is a sufficient answer to the landlord’s suit for rent (Jm 
Kumar v. Furlong, W. R., Sp. No., 1864. Act X, 112}. Where a tenant 
is left in that condition in which he is compelled to pay his landlorils 
debt to save his security from forfeiture, the circumstances constitute 
a sufficient authority to make the payment of Government revenue 
to save the estate from sale {Hills v. Umamai Baimani^ 15 W. K., 545* 
See section 170 (3) of this Act). An auction-purchaser with notice t)f a 
payment in advance made by the tenant to the former propriet()rs oi 
rent due for a period subsequent to the date of purchase is bound by 
such payment (Ram Lai Shaha \ . J ogendt a Knrain R i!\ 18 W K., 3:8 : 
Madan Mohan Lai v. Hollo'ii'oy, 12 Calc., 555;. Hut in a ^uit to recover 
contribution .on the allegation that plaintiff and defamlani were joint 
tenants and that there was an arrear of rent due from them for whu h the 
::amindar about to sue, when plaintiti paitl it with olhei (cs>>es and 
expenses, it was held that as there had been no demand i;r any .'iu:t nr 
other etfectual proceeding for the recovery of the rent, the pavment bv 
the plaintiff was voluntary and officious, and that as the demarid with 
which the plaintiff complied was an excessive demant!, hi*! «.(>nipii.in« e 
vv:ih it would not bind the defendant to pay the amount (>t (ontribiuion 
sued for {Lakhi A'an/ Das v. S/h Chandra Chakravarli, i: W. K , 4^.2 . 

Sub-section ( 3 ;, Produce rents.— If a prodm e rent is iml p lui, 
a suit fur the money value of the pr(Klu(:e at the time when it ought to 
have been paid, will lie as a suit fur arrears of rent ' Kriihna Handhu 
Bhattaiharji M. Rotish Sheik, 2'^ W. K., 307,. A suit fur protliKe rent 
or its money value is a suit for rent under the Heiigal Tenancy A( t and 
not a suit for damages for breach of contrac t, and iherefure, is nut 
cognizable by a ITovincial Small Cause C’uuri [Shoma Mihta v. Rajani 
Btsiuas, I C. \V. N., 55). .See note at p. 27. 

Sub-section 3 ). An arrear of rent.- L’nder sc( . 67 an arieai 
of rent shall bear simple interest at the rate uf I2‘. p. c., per annum from 
the expiration of the quarter in which the mbtalment falls due, and under 
sec. f 47 , suits fur arrears of rent cannot be brought more frc(|ueiuly than 
at intervals of three months. Hut rent which is tendered to the proper 
person in proper lime is not an arrear within the meaning of sub-scciioii 
3, the term “arrear” involves the existence of sotne default on ihc pan of 4 
the debtor. {Kripa\indhu v. Annada Suntlati, -;3 (. ah,, 34 . (, i |. J., 

273 : ii C. W. N.,9S3, I*. V>., 
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66 . (0 vVhen a tenant makes a payment on ac- 
Appropriation count of rent, he may declare the year 
utpajmuitB. or the year and instalment to which he 
wishes the payment to be credited, and the payment 
shall be credited accordingly. 

(2) If he doe.s not make any such declarati<)n, the 
payment may be credited to the account of such year 
and instalment as the landlord thinks fit. 


E.xiended to Oriss.i, (Not., Sept., loth, 1891;. 

Appropriation of paymenta. - rhe provisions ihis section 
are founded on those of se< tion> 59 and 60 of the Contraf.t Act (IX of 
1872). Set'tion 59 provides that when a debtor, owiivg several distinct 
debts to one person, makes ,i payment to him either with express 
iuiimalion oi' under (.ir('umslan(:es irnplyin;^ that the piyinent is tf) be 
applied to the payment of a parilt nl ir debt, tlie payment, if accepted, 
must be applied a< '( (jrdinj^ly. .Sertion 60 provide.s that when the debtor 
has omitted to intimate, and there are no circumstauf'cs indicating to 
which debt the payment is t<j be applied, the < reditor may apply it at 
his discretion to any lawful debt a<'tually ilue and payable to him fiom 
the debtor, whether its recovery is or is not b.irred by the law in force for 
the time bein^ a> to the lin.itation of suits. Under the present Act it l^as 
been held that it was open to a Court which has to deal with the fa< ts 
of a t ase to say whether, lakinj; re( cipis whi<h extended oxer a number 
of years together, aiul haxm^ lej^aitl to the f.u l lh.it they did not ^petify 
the years to which the amounts rel.iied, the amounts p.iid m any parti 
cular year were partly for the rent', of that year ,uul partly for the 
arrears due iu respect of previous ye, us Kant .Ln if// v Hants/iar 

Sh(i/ia^ 24 Calc., 251). Under the Indian Contract Act, 1872. as well as 
the ordinary rules of law , when neither the tlebior nor any circumstances 
iniicate to wliich of several debts, a jbiymcnt is to be applied, the 
creditor may apply it at his iliscietion to any debt .ictually due ami 
paya]>le to him from the debtor ij\n/n. sw.u Koif \. //osst/n 

26 Calc , 39 : L. R., 25 I. A., 179}. The word “rent" does not 
necessarily include interest ; .so if .my sum of money be paid by a 
ten.'int to a landlord as rent, .imi the laitci receives it .is such, he cannot 
be permitted to apf)ly tliai money towards any mteiesi which may then 
be due Dchya C.haudhurxini \. Itasanta Kumari Dcli^ 11 

C. W. N., 1 10 ; 5 C. L. j., 09). Sec note p. 33. Sec. 35 ut the l>engal 
Tcnamy Ail ditfcis from sec 39 ol the Conliacl Act. 1 . lulci sCi. >5 
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debtor must declare the year or the instalment for which he pays, failing 
which the landlord is at liberty to appropriate the payment as he pleases. 
If by an arrangement the tenant pays a part of the Govt, revenue for his 
landlord, there is no appropriation within sec. 55 of that amount to the 
payment of rent for that year {Mohimchandra Roy v. Kalitara Debya^ 
II C.W. N., 939). 

Rulings under the former law. —The payments in each year 
must be presumed to be for the current year and surplus paynients to be 
for past not subsequent years, but payments cannot be credited to 
previous arrears beyond the term of limitation ['rariimafti Dasi v. Kah 
Chdran Sarma^ W. R., Sp. Xo., Act X, 1S64, 14). A general payment in 
one year without proof that it was in satisfaction of the rents of that year 
may be applied in satisfaction of the arrears of the previous year [Ahmuty 

V. Brodie^ W. R., Sp. No., Act X, r8f)4, 15). A payment for rent should 
be credited to the oldest arrears first, and not to current rents, unless 
so specifically stated by the party making it [SunuvU'iyi v. Sinyhrup, 

W, R,, Sp. No., Act X., 134). If a raiyat shows payment of rent for 
1265 and 1266, it is to be presumed that all previous claims have been 
satisfied. To entitle the landlord to carry to the credit of 1264 any of 
the payments made in 1266, he must show that at the close of 12^*4 there 
was an arrear due to him {Sarat Sundati Dehi v. Brodic, i \V. R., 274). 
An acknowledgment of the plaintiff in a former case of having realized 
a certain sum of monev on account of rent for three year^ may afiord 
some presumption that the older items in the account were satisfied, 
and if that presumption could not be rebutted, it might be an answer to 
an action on the older demand ^Indyat I Pidir Haksh, \V. K., 
Sp. Xo. 1864, Act X, 97, but see contni, Mitrajit Sinyh v. Chokor 
Ntirain Sinyh, 2 W. R., 58). In a suit by a landlord against his tenant 
for arrears of rent due for a portion of the year I2«S 3, ilie defendant 
pleaded payment and called as his witness the plaintiffs agent, who 
admitted the receipt of certain payments from the <iefendani\^ under- 
tenants during the time for which the ‘arrears were demanded ; hut 
swore they were payments made in respect of arrears due on ;\n oiml of 
previous years, and it was held that the defendant, having j)leadrd 
payment, was bound to prove that the admitted payments ucrc in 
respect of that portion of the year 1283 for whidi the arrears were? 
claimed (Saifan v. Kudro Snhai^ 7 Cah ., 582;. 
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Receipts and accounts. 

66 . (0 Every tenant who makes a payment on 

/{(.reipf.^anri account of rent to his landlord shall be 
Tinant niakin- entitled to obtain fortliwith from the 
hif»Uo”i cnu'tr iRiidlord a written receipt for the amount 
eii to a rec^cipt. by lijni, signed by the landlord. 

(2) The land lord shall prepare and retain a coun- 
terfoil of the receipt. 

(3) The receipt and counterfoil shall specify such 
of the several particulars .shown in the form of 
receipt given in Schedule II to this Act a.s can be 
specified by the landlord at the time of payment : 

Provided that the Local (jrf)vernment may, from 
time to time, prescribe or sanction a modified form 
either generally or for any particular local area or 
class of cases. 

(4) If a r<‘ 0 (d{)t d(M‘s not contain substantially the 
particulars re<|uiri‘(l by this st^ction it shall be presum- 
ed, until the contrary is shown, to bo an acquittance 
in full ol’all demands torrent up to the date on which 
the receipt was jjfivcn, 

1 ‘lxtendcd to Orissa, (Not., Sept. io:n., .ind tt) the Sonthal 

Par^^ans (Not., Mar., 1st, 

Sub-section (r» Ret cipt^j I^ranted under this sub section must, if 
there are more Iruullords than one, be siijned by all of them, or by an 
a^ent aulhori/ed to ai t on behalf of all of them (sec. ii;8\ This 
authority may be ^iven either verbally or in writing;. If the receipt 
is .signed by an a;.4cnt on behalf of only one landlord, then, if must be 
signed by an aj^jent auihon/ed in writing toi;r.int leccipts on his behalf 
1 sec. 187 (3) ] .///// V. ( Pas J\iH\ 24 Calc., 

109). Under cl. (<;, art. 15 of Sch. 11 of .\c.t 1 of 1879, receipts granted 
for any payment of rent by a cultivator on account of land assessed to 
(iovernment revenue arc exempt from stamp iluty. Receipts granted to 
cukivattjrs by owners of revenue free property, if for sums exceeding 
Rs. 2o, should, thetcloic, be slampied under ail. 3- ol schedule 1 of ihc 
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Stamp Act. This section entitles eVery tenant to a receipt on payment 
of any rent {IVorendf\i Chandra L ihiry v. Asfftaiulla^ i C. \V. X., xi\) 

Sub'Sdction (3). Proviso.— -The Local Government has sanctioned 
special forms of rent receipts under this sub-section, (i) for certain 
areas under settlement in the Rajshaye district (Not., tlaied 
January, 1888, Calcidia Gazette^ February ist, 1888, J'art I, p. 83) ; 2) 
for landlords receiving rent by money-orders, a separate receipt being 
given for each holding (Resolution, dated 8ih May, i8‘^o, CaLuiiit 
Uazctic, May, 8th, 1S90, Part I, p. 452). J'or forms ot receipt see CaUutta 
C/rtCtY/c, May, 8th, 1890, Tart I. p. 453, and Cahutta July, 24ih, 

1889, Part I, p. 650; ; (3) for use in the Orissa tli vision (Not., 378 L. R 
dated 22nd January, 1894, Calcuita Ga:citt\ jaiuiaiy 24th, 1894, Part I, 
P- ^4) ; U) fo»‘ use in the Western Dual's of the jalpaigmi district (Not., 
872 T. R., dated loth October, 1899, CalcutUa Ga.Gfc, .November isl 
1899, Part i, p. 1899,1 ; 15,; for use in the Sunthal Parganas .Not., dated 
1st March, 1904, Calcutta Gazcth\ .March, 2nd, 1904 ; l\irt I. pp. 347-349 , 
(6) lor use in certain (iovernmeni and Encumbered estates m the 
districts of Hazanbagh, Kandii and Singbhum fNot.. dated 23rd March, 
1905, Calcutta iiazct(t\ March 29th, I905, Part 1 , p. 536} ; (7. for use m 
certain portions of the Chota Nagpur Di\ision, except M mbhum t Noi., 
dated 23rd March, k/Dj, Calcutta (A/.c/A*, .Mart h 29th, 0.03, I'arl I, 
p. 539 ; Not., dated 2 1 St June, 1905, cVc///A^ June 28th 1905, 

Part I, p. 1150) ; (8j for use in the (iovernment estate in the tlistrirt of 
Palamau, and in the Kolhan (iovernment estate and the Chaibasa 
town Khas Mahal in the tlisirit.t of Singhbhmn (Not., tiated 
23rd March, 1905, Calcutta Gazette. March 29th, 1905, Part I, p. 341) : 
and (9; for use in the estate of Lara l.al Naw.d Ki-hoie Nath 
Sah Deo of Palkote in the district of Ranchi (Not , dated 9ih June, n>o;, 
Calcutta Gazette., June, I4lh, 1905. Part I, p. 108b., 

Sub-section (4). — When there are several joint landlords and a 
receipt has been given by only one of them, it i-, necessary for the Cciuri 
before giving effect to the presumption arming under sec . 59. clause b;) 
to find affirmatively that the perscjn Icy whom the rec eipi was s^Mied 
was authcjrized by them all, either verbally nr in writing, to grant 
it (Gopinath Chakrai'artti v. I 'niakanth Das Dal, 24 Cah' , 

Receipts how to be proved Rent receipts should, as a general 
rule, be attested or proved by some oral eviflerue. Hut the tenant 
cannot be e.xpected in every case to summon all \h^. luanastas of his 
zamtndar for the past twenty or thirty years to attest his dakJtila\. He 
should be recjuirecl in his examination to attest the dakhtlas himself, 
as far as he can. .-Ml dak/ulas wlmh have been given to him personally, 
he c an prove a^ well as any other wimev. ' Da/eduo I pGa’ v shdaiath 
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C/t(iiurjt\ 4 W. R., .Act X, 42 ; Raj Mahofned v. Banu Rasma^ 12 W. R., 
34 ; Madhah Chandra Chaudhri v. Proniotho Nath Ra/, 20 W. R., 264 ; 
Surjo Kanth Acharji v. Bancshar Shaha^ 24 Calc., 251). Some evidence 
of their ^Genuineness must be j'iven {Dumiiine v. Utam Stni(h^ 13 \V. R., 
462 ; Lachmipat Stni^h v. Jatti^ali Kalyan Das^ 9 W. R., 147), even if 
they are not -positively denied {Ratnjadu Ganyuli v. Liikhi Narain 
Afandiil^ cS \V. R, 488; Krittibas Mahtinti v. Ratndhan Khar-ih^ 7 W. 
R., 526 ; li. L. R., Sup. \’ul., 658 ; Bharat Rai v. Gan<(a Narain Ma/hi- 
Patro^ 14 W. R., 211, and contra^ Govind Karmokar v. Kumud Nath 
Bhattacharj/\ 3 W. R., Act X, 148). Rut they may be acxepted by a 
Court as undisputed documents, if the opposite party says he is not 
prepared to deny their ^genuineness (/ndra Ithushan Deb v. Gotak 
Chandra Chakravartti^ 12 \V. R., 350;. .Some e\ idence of the hand- 
writing of the parlies who ^^ave them hhould be soriie satis- 

factory account of the custody from which they came iCnicsh Chandra 
Mukhurji w Bania /Jas'/\ 7 W. R., 15). Rut it is not necessary for a 
parly who desires to prove a rent ie(:ei[)t to call the writer of it, if alive, 
as a witness, so long as he can give other satisfactory proof of it {(Jan^a 
Narain Das v. ^aroda Mohan Rai^ 12 \V. R., 30: 3 R. L. R., .\. C., 
230). Unattested are not evidence of payment of rent ( Idiat 

Xu man v. Mohiudin Ahmad, 9 W. K., 241 ; I^ai/imipat Sinyh Duyar \\ 
L tna Nath Mattiial, 10 \\’. R., 490 ; RC(t:unnis\<i v. Ituku Chaudhrain^ 
12 \V. R., 267). Where a party tiling dakhi!<is deposed that the am«)unts 
of rent he had paid were accortling lo the -^ums entered in the dakhi/as, 
such statement was held not to prove the a\ikhi/as^ being merely a 
deposition to the fact of a < erlain pa\ment of rent, and not to the 
authenticity of the (h)t:uments tile<t ' /\<til,iyh Nath tta/dar \\ Cm i Nath 
Rai //aldar, ii \\'. R , 170). Receipts signeii by the landlord s agent, 
if shown to be authentic, are ptima faetc evulence of payment of rent, 
but not conclusive evidem e {Amir Baksh v. \ ’usuf Ali, 22 W. R., 489'. 

Effect of receipt of rent by reversioner. I'he grant of a 
patni lease by a Hindu widow is not void but voidable, and the receipt 
of rent by the reversioner fiarin the painidar amounts to an election 
lo treat the lease as valid. I'o prove that the receipt ou^hi not to have 
that effect, the reversioner must adiluce evidence on that jx)ini ^Madhu 
Sudan Sinyh v. Rooki\ i C. W N., 433 : 25 Calc., i : 1 .. R.. 24 I. A., i64\ 

57. ; 1 ) Wliurc a laiuUonl adniity that all rent 

cd to* full* di^ p^iynhle by a tenant to the eiul ot the 
rhargu or state- aoricultural year has been paid, the 
ai irioif \cui . tenant sliall he entitled to rt‘eei^ e from 
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the landlord, free of chfirge, within three months 
after the end of the year, a receipt in full discharge of 
all rent falling due to the end of the year, signed hy 
the landlord. 

(2) Where the landlord does not so admit, the 
tenant shall be entitled, on paying a fee of four annas, 
to receive within three months after the end of the 
year a statement of account sj^ecifying the several 
particulars .shown in the form of account given in 
Schedule II to this Act, or in such other form as 
may from time to time be prescribed by the Local 
Government either generally or for any particular 
local area or class of case.s. 

(3) The landlord shall prepare and retain a copy 
of the statement containing similar particular.s. 

Extended to Orissa, (Not., .Sept., lotli, 1891). 

By a notification, .No. 377, I.. R., dated 22nd January, 1894, published 
in the Calcutta Ga.wttc’ of the 24'.h January. 1894. Part I., p. 83, the Local 
CfOverninent has under sub-section (2; prescribed a modified form of 
account for use in the Orissa division. 

58. (I) If ?i landlonl without i*(*asonai)h) cause 

, , refuses or nei'hx-ts to deliver to a tenant 

and ^ ^ 

tin.-s for with- ^ receipt containing; tlie particulars i)rc- 

Indfliiigrecfipth -i i i • f * 

and suieriiontH scriood by scctioii 5 G foi* any rent paid 
tailini' to ko».p by tlic tenant, the tenant may, witJiin 

counteriiartH. . i r “ i i . /. 

three months trom the date of payment 
institute a suit to recover from him .such ptMutlty, not 
e.xccediiig double the amount of value of tiiat rent, 
as the Court thinks fit. 

(2) If a landlord without rcasonjiblc oau.sc rcfuscH 
or neglect.s to deliver to a tejiant demanding the .same 
either the reeei[)t in full «li.schargc (»•, if the tenant is 
not entitled to .such a reccl[»t, the statcuicnt of account 
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for any year prescribed in section 57, the tenant may, 
within the next ensuin'^ agricultural year, institute 
a suit to recover from liim such penalty as the Court 
thinks fit, not exceeding double the aggregate amount 
or value of all rent paid I)y the tenant to the land- 
lord during the year for which the receipt or account 
sliould have l)een delivered. 

Extended to Orissa, (Not., Sept, loth, Sub-sertion (i) has been 

extended to the Sonthal I’arj^anas (Not., March, ist 1904;. 

The sub-sections, '3) to (8) in brackets which follow, have been subs- 
tituted for the old sub-sections (3) and added to the section by Act 1 , 
Jl. C., of 1907, and for Eastern Hen^^ll and Assam by Act I, E. I). C., 
of 1908. 

f(.‘l) If a landlord or his agent without reason- 
able cause fails to deliver to the te»iant a receipt or 
statement, or to prepare and rc'tain a counterfoil 
or copy of a receipt or statc'inent, as re(|uired by either 
of the said sections, such Landlord or agent, as the 
case may be, sliall l)e li.ible to a fine not exceeding 
fifty rupec.s, to be imposetl, after summaiy inquiry, 
by the Collector. 

(4) The Colh^ctor may hold a summary inquiry 
under sub-.section (3) either on information received 
from a Kevenue-oflicer ivithin one year, or upon c<nn- 
plaint of the party aggrieved madi' within three 
months, from the date of failure, or upon the report 
of a Civil Court. 

(5) Where, in any ea.se instituted under sub- 
section (3), the Collector disch irges any landlord or 
agent, and is satisfied that the complaint of the tenant 
on which the proceedings were instituted is false or 
vexatious, tin? (/ollector inay, in his di.seretion, by his 
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order of discharge, direct the tenant to pay to such 
landlord or agent such compensation, not exceeding 
fifty rupees as the Collector thinks fit. 

(6) An appeal shall lie to the Commissioner of 
the Division against any order of the Collector im- 
posing a fine under sub-section (0) or awarding com- 
pensation under sub-.seetioti (.5) ; and the orders 
passed by tlie Commissioner on such appeal .shall, 
subject to any order which may be passed on revision 
by the Board of Revenue, be final. 

(7) Any fine imposed or compensation awarded 
under this section may be recovered in the manner 
provided by any law for the time l>eing in force for 
the recovery of a public demand. 

(S) For the purpose of an in(|uiry under this 
section, the Collector shall have pi>wcr to summon 
and enforce the attendance of witne.sses and compel 
the production of documents in the .same manner as is 
provided in the case of a Court under the Code of 
Civil Procedure.] 

Sub-section ^l}.~The operation of section 5(S is not limited to the 
case when the payment has been made by the re}.^istered tenant. When 
a landlord receives rent from a person whose name has not been regis- 
tered, and thus recognizes him as his tenant, he renders himself liable 
to the penalty provided for in sec. 58, if he refur^es to deliver a receipt 
without reasonable cause ( Narendra Chtindr<i Lahiri v. Asmafulla^ I 
C. W. X., xix . 

Sub-section ( 3 b -A Magistrate has jurisdiction to try a landlord 
for an act specified in s. 58 (3* in the same way as he would try a 
summons case ( Kuiperor v. Ram /)as, 9 C. W. N., 816). 

The old sub-section 31 was .—If a landlord without reasonable cause 
fails to prepare and retain a counterfoil or copy of a receipt or statement 
as required by either of the said sections, he shall be punished with fine 
which may extend to fifty rupees. 

Extended to Orissa, (Not., Sept., loth, 1891), and to the Sonihal 
Parganas (Not., March, ist, 1904;. 
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New sub sections (3) to (8). The objert of these new sub- 
sections is explaine^l in the .Votes on Chmses of the Bill as follows : 

“ Tlui provision.s of the Toiianoy Aot re^'anlifii' the i.s.siic of properrent- 
n!Ci*ipt hy lan ilorris an* vt‘rv ^erier.illy (lisregar.lMfl io e<*rtaiii part.s of tlio 
province. It is consiiicrcd necc.-i.sary to take more active measure to enforce 
them At pnvsfuit, tin* provision.s (»f section oS can only he set in motion on 
the complaint of the tenant and are practi<'ally inoperative, ft is proposed, 
th(*refore, to giv(* the (’ollcct »r power to tako action on reports received 
from Rmenue or Judicial otlic«*rs. who will l»c reijuired to hring to the 
Colloetor’s not iet‘ any breaches of the liw which come to their knowledge. 
'J’he powcM- to re^juire pa\ nicnt of 4 i»m[)ensation to the landlord will, it is 
ho|)ed, t<> a large cxtcjit d«J)ar the; bringing of fal.se and voxatiou^ coriiplaints. 
In ease.s where th** complaint is substant iated, the ('ollectoi' should be 
empoweied to awaid compen.^ation to the tenant <>n tin* sainc s/ale 
as is jjmvidcd in sectiem .")S (1) atnl {2), and where comfiensation is so 
awmnled by the Colb‘ct<)r. tie* tenant should not be allowed to sue the 
landlord in the Civil ('out t for any [)enalty. It i> inadvisable that tenants 
should he able to <J)t iin damages in two different C<»urts ; the amendmejits 
pi'oposi-d will be sutlicicnt to safeguard their rights and to .seourt' obedience to 
the law." 

In the report of the Select Cotnniittee on the Ibll it i.>^ sriid : — 

“ Wc have modilied consj Jn ably the ehang«*s which it wa*< propo.snl in the 
Bill to introdtUH into scctimi .'iS of the A* t. 'I’he terms u<ed iii the sub-sec- 
tions as diafted would pra«‘tieally render tlie friiluie to giv(‘ a receipt a 
criminal offence, and this is gener.illy objected to by the a.ssociat ions of land- 
lords r-onsultcd. \Ve have, therefore. iemov»*d the cause of objection by 
substituting a form of pi-o< cdu?*e rloscly akin to that pic.'Hi rilied by section .">*2 
ot the Bengal Survey Aet.. I sTo, for t he im})osiiiou of penallic«i. and by » he 
Public Dmnands lleeovejy Act. ISB.'i, for their reco\(*iy. I'he tenant must 
first prove that he recciveil no i-eceipi, ami we <|o not consider it nececssary to 
makti any specilic provision as to the i)urd<'n ul proot. Wb* h.ive struck out uf 
the clau'^e the provisions as to compeii^aiioii t o tenants. We fear that the 
prospect of thi'« compensation wouM be a temptation tt) bring false cases, 
further, w'e thiidi that the ])rovision r«'<|uiring jiidieial ollicers to report eases 
of failure to grant receipts wtaild hi* generally <lisregarded, w hile the report hy 
lievenuo otli(!(?rs can be.st be prescribiMi by exeeiitive order. We have, there- 
tore, omitted the last portion of the proposed sub scetion (4), njid in the .same 
Hub .siHjtion have proposed a time-limit within whieh infoniiation may be laid 
or complaint made. We consider that the Bixard of Revenue .should have 
power to revi.sf> any order under the .sect ion. and luive made piovision for 
this." 
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59 . ( 1 ) 

Local (iovern- 
ment to prepare 
forms of receipt 
and account. 


The Local Government shall cause to bo 
prepared and kept for sale to landlords 
at all sub-divisional offices forms of 
receipts with counterfoils and of state- 


ments of account suitable for use under the foregoinj^ 


sections. 


(2) The forms may be sold in liooks with the 
leaves consecutively numbered or otherwise as the 


Local Government thinks fit. 


E.xtended to Orissa, iXot., Sept., loth, 1891). 

The use of the (iovernment forms of receipt is not oblij^alory 
(riovernmenl letter, Xo. 1542, T. K., dated 7tli September, 1885, publish- 
ed in the supplement to the of the r6th Sept., 1885, p. 

1648). 

60 . VVhei'e rent is duo to the pro])rietor, 
inanatfer or inort<;ai>ee of an estate, tlu; 
f-eipt t.y ri-gia. receipt of the person re^i.stered luuhfr 

teicd propri<*- ‘ * 

tor. manaj'cr or T^and Rciifistration Act, 1870, as 

mortgagee. 

VII (B c ) .)f proprietor, manager or mortgagee of 
that estate, or of his agent authorized in 
that behalf, shall he a sufficient discharge for th*' 
rent ; and tliO per.son liable for the rent .shall not he 
entitled to plead in defence to a claim by the person 
.so registered that the rent is due to any third person. 

But nothing in this .sectioij shall affect any remedy 
which any such third per.son may have against tin! 
registered proprietor, manager or mortgagee. 

E.xtended to Orissa, 'Not., Sept., roth, 1891). 

Land Registration Act and rulings under it. —Section 78, 
Act VII of 1876 03 C.), prescribes that “ no person shall be bound to 
pay rent to any person claiming such rent as proprietor or manager of 
an estate or revenue-free property in respect of which he is recjuired by 
this Act to cause his name to be registered, or as mortgagee, unless the 
name of such claimant shall have been registered under this Act ; and 
no person, being liable to pay rent to two or more such proprietors, 
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inana^^ers or mortj^agees holding in common tenancy, shall be bound to 
pay to any one such proprietor, manager or mortgagee more than the 
amount which bears the same proportion to the whole of such rent as the 
extent of the interest in respect of which such proprietor, manager or 
mortgagee is registered bears to the entire estate or revenue-free pro- 
perty.” Section 76 is to the effect that “the receipt of any proprietor, 
manager or mortgagee, whose name and the extent of whose interest is 
registered under this Act, shall afford full indemnity to any person paying 
rent to such proprietor, manager or mortgagee.” Section 81 of the same 
Act, however, makes the provisions of these sections subject to “thecondi- 
tions of any written contract” and to the right ot “any per5f)n deeming 
hiiuself to be entitled to any sum of money to recover such sum by due 
process of law from any other pcr')On who has received the same. ' 
Refore the passing of the Tenancy Act, it was held that registralicm 
under llengal Act \’II of 1876 is not only not conclusive proof, but 
no evidence at all, upon the (,iicstion of the title of a proprietor 
so registered, and that such registration does not relieve a 
plaintiff fr(iin proving Ins title to land claifned by him (/u/w niutshafi 
Mahto w Jehli 8 Calc., 853). Further, entries made under Rengal 

Act V'll of 1876 by the C ollector re ording the names of proprietors of 
revenue paying estates arc not evidence under sec. 35 of the Evidence 
Act of tlie fact of proprietorship f. v. PlLtnfhii 9 

Calc., 431: 12 C. L. R., 12 )\ and the mere fat.t cT a person being registered 
under the provisions of Rcngal .\< t \’n of 1876 a.> proprietor of land in 
respect of which he seeks to rec over rent is not suffn ient to entitle him to 
sue for it Krislui t Pits v. 0 Calc., 517 : 12 C. L. K., 141). 

The present law. The pro\i>ions of this sec tion .ire n orc 
stringent than thejse of the L.ind Registration .\ct. Xo person claiming 
;is ;i pro])rietor c:in recover rent from a tenant unlc'-s his name has been 
registered under the Land Registration Act. It is inim.itei i.'il how the 
transfer of proprietor ".hip ha>> been effected, whether it is .1 case of 
transfer by purchase or a case of transfer by succession. Every person 
succeeding to the proprict.iry right in .iny estate must a})ply for registra- 
tion of his n.'ime {raihik I .nl v. Tha'.ur PtrisitJ 25 Calc., 

717). It is enough for a proprietor to be registered in one district. If 
part of his estate is transferred to another district, his suit tor rent shoulil 
not be dismissed bec ause his name has not been registered in that district 
also {Surouira y, Jiii jV<r//' i. C. \V. X., civ''. W hen 

a number of tenants (ollect rent jointly, the fact that cjne of them alone 
has got his name registered under the Land Registration .\ct in respect 
of his share does not entitle him to recover his share ot the rent separate- 
ly V. I\ii/tttiits i C'. \V. X., cc.\lv). The seii>«id 
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clause of the section practically precludes a defendant from impugning 
the title of a proprietor, manager or mortgagee, whose name has been 
legistered as such under the Land Registration Act. It w'ould seem that 
he cannot do so, even if he pays into Court the amount admitted to be 
due under the provisions of sec. 149 of this Act. It has, therefore, been 
held that a tenant cannot deny the right of a registered proprietor to 
distrain, and plead payment of rent to a third person whose name is not 
registered {, 1 /anuffian A/iirw Govinda Kuar^ i C. \V. N., 318). So, too, 
he cannot, as a defence to a suit by a registered proprietor for rent, plead 
that the rent is due to a mortgagee to whom the landlord has assigned a 
part of his interest, but whose name has not been registered (//tv;z Chandra 
Misri V. Sourindro Mohan Ta^^orL\ 5 C. \V. N., 482 . However, ii] one 
case, Duri^a Das Mazra v. Samash Akon^ (4 C. W. N., 606), it has been 
ruled that when a tenant in good faith and under the reasonable belief that 
the land held by him was included yi the estate of a third person, attorned 
to him four years prior to the suit, this had the effect of dispossessing 
the plaintiA* and of rendering the provisions of this section inapplicable ; 
so that the tenant was not estopped from pleading that the rent was due 
to a third person, notwithstanding that the plaintiff was the registered 
proprietor. But it is only the registered proprietor who can claim the 
benefit of this section, rl is lessee cannot {Mahomed Mazhar \\ Kadit ^ 

1 j C. \V. N., cxxviiij. A tenant cannot plead as a defence to a claim for 
rent that it is due to a mortgagee to whom the landlord has assigned a 
part of his interest, but whose name has not been registered {l/ent 
Chandra Misri v. Sourindro Mohan Tti^ore^ 5 C. \V. X., 482.; In a :>uil 
brought fur rent by a registered proprietor, the defendant cannot plead 
that the plaintiff i.i a bcnanidir {Sadhu Charan J*al v. Radhika Mohan 
Rai\ 8 C. W. X’., 695). But .Sec. 60 does not preclude the tenant from 
proving that the title under which the landlord was registered has been 
found to be void by a competent court and if proved, this would be a 
good defence to the suit {Girischandra Chonj^dar v. Satischandra Sarkar 
12 C. \V. X’., 622). 

Registration when required.— A person appointed to be manager 
of an estate under section 95 of this Act must have his name registered 
under the provisions of the Land Registration Act, before he can recover 
rent from the tenants of the estate of which he has been appointed 
manager {Makbul Ali Chaiuihri v, Giris/i Chandra Kundu^ 22 Calc., 634). 
So also must a person who is an administrator and as sut h the represen- 
tative of a deceased proprietor of an estate, and legal owner of his pro- 
perty {McIntosh V. Jharu Mottah, 22 Calc., 454). 

When not required.— A Receiver appointed by a Court and 
suing as such to gel in arrears which accrued during the life-time of a 
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deceased registered proprietor is not required to be registered before 
being entitled to sue {nelchambers v. J/ussan Alt Mirza^ 2 C. W. N., 
493). When a mortgagee had got his name registered as such under sec. 
44 of the Land Registration Act and sued for rent, alleging that the right 
of redemption of the mortgagor had been extinguished by limitation, 
it was pleaded that in these circumstances the plaintiff was not entitled 
to sue, as he had not registered his name as proprietor. But it was held 
he was entitled to sue as mortgagee till the fact of the redemption of the 
mortgage was noted in the (ieneral Register under sec. 26 of the Act, 
and that so long as his name continued on the register, a receipt granted 
by the mortgagor proprietor did not operate as a valid discharge under 
sec. y8 of the Land Registration Act or sec. 60 of the Tenancy Act 
{Sunday Das v. Char liter Rai^ i C. W. N., clxiii). In a suit for enhance- 
ment brought by a zar-i-f)€sh{ri thikadar or\ the ground that the defend- 
ant paid at a rate lower than the prevailing rent, it was held that the 
suit was for the declaration of enhanced rates payable in future, and was 
therefore not affected by the provisions of this section or of sec 78, Act 
VII, B. C., of 1876 {Man^ni Rarn v. Sco Charnn Munder^ i C. \V. X., 
clxxix). 

A suit for rent accruing due partly during the lifetime of a registered 
proprietor and partly after his death was brought by his representatives ; 
the defence was that the suit was not maintainable, as the plaintiffs were 
not registered proprietors and had no certificate under the Succession 
Certificate Act. /A 7 </, that sec. 78 of the Land Registration Act is not 
a bar to the realization of rent accruing due during the lifetime of the 
registered proprietor, but a suit for rent accruing due after the death of 
the registered proprietor is not maintainable by his representatives, 
without having their names registered under the Land Registration Act. 
//e/dj also, that rent is not a “debt ^ within the meaning of sec. 4 of the 
Succession Certificate Act, and, therefore, no succession certificate is 
necessary (jVai^'endra dVa/h R,isu v. Safodal lut.ylni Rasu^ 26 Calc., 536 : 

3 C. W. N., 294. See also Pramada Sundari Dcld v. Kanai Lai Saha^ 
27 Calc., 178). 

The provisions of this section and those of section 78 of the Land ^ 
Registration Act do not apply to a patnidar^ and when a zamindar 
purchases a painty the patni interest does not merge in the proprietary 
interest so as to make these provisions applicable {Jibanii Nath Khan v. 
Ctokul Chandra Chaudhri^ 19 Calc., 760). \ patnidar ox ijaradar \s 

not proprietor of an interest in an estate within the meaning of the Land 
Registration Act. It is not necessary, therefore, for a patnidar or 
ijaradar to register his name under the Act to entitle him to sue for rent 
KSukurulla Kazi s, Bama Sundt i Dasi^ Calc., 404). So also in the 
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case ot the lessee of the registered proprietor i^Mahomcd Miczahar v. 
Alia Bcxvti^ 3 C. L. J., 93 /;), or to the assignee of a proprietor whose 
name has not been registered {Sarafat J/ossain v. Farini Prasad Dobty^ 
II C. W. N., 141). Hut see I fern Cluutdra Misri v. Sourindra Mohan 
Ta<^orc 5 C. \V. N., 482). Sec. 42 of the Act has no application 
to the case of a co-sharer who by an amicable arrangement with the 
other co-sharers has been placed in possession of a larger than his 
registered share in some mouzahs, or of a less share or ot no share 
in others. When the total interest which he holds in all the moii/ahs 
represents his registered interest in the whole estate, and when the 
raiyats have acquiesced in the arrangement and paid rents in a( cordance 
therewith for several years prior to the period for which rents in the suit 
are claimed, held^ that they cannot rely on sec. 78 to dispute the land- 
lord’s right to recover rent in accordance with that arrangement {Paresh 
Mani Dasya v. Naho Kishor f.ahin\ cS C. W. X., 193 . 

Registration before decree sufficient. -- It was .a iirst held 
that a tenant is not bound to pay rent to a person merely claiming as 
proprietor, and that such a person cannot sue the tenant for rent unless 
his name has been actually registered under .\('t \’II, \). C'., of 187^. 
A mere application to be tegistered, it was said, is not sulfK lent for the 
purpose, and the registration must have been effected before the tilirig of 
the suit. Registration before the pendency of the su:t is nece^^ary 
and registration bef<jre the decree, if made, is of no av.iil (.Sa;/i 
Kanth Aiharji w J fonantii Kitmari 16 Calc., 700; l)/iar,i/iid/iar 

Sen V. IPaJidunnissa^ 16 Calc., 708,. Hut the matter was recon. udf;red 
in the case of Alimudin Khan v. f/it i L ilS< n {23 (Jalc., 87;', in wlm h 
the plaintiff sued the defendants in the Calcutta Small Cause r'uurt 
for arrears of rent of certain premises in Calcult.i without having 
previously caused his name to be registered under liengal .\( t VI I f>f 
1876, but at the first hearing he produced the certifi* at<r id' registration 
which he had obtained since bringing the suit. 'I he ( a:)e was ultimately 
referred to a Full bench, to which two (jucstions were pHipoundcd v /;., 
(i; whether the suit as brought by the plaintiff, an unregistered proprietor 
should be dismissed, or whether a certifn ate of the plaintiff having been 
registered as proprietor under the I.and Registration .\( t h.iving been 
produced when the suit came on for trial, the trial < ould proceed ; '2) was 
the case of Dharanidhar Sen v. Wajidunniua, 16 Calc., 708 liglitly 
decided? It was held by a majority of the Hcncb that the ceriitirate of 
registration having been produced when the suit came on for trial, the 
trial could proceed. 'I’he Hench differed as lo the secinol (pieslion, 
I'elheram C. j., and Hcverlcy, /., who were in th<r mirionty, hohlmg 
that the case of I )hat anidhiO St n v. il'-t jidunj^'a bad been tight!) 
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decided, Norris, J., that it had been wronj^ly decided and Prinsep and 
(ihosh, JJ., holding' that the case being a inofussil case governed by and 
possibly decided with regard to the Peng d Tenancy Act, the question 
whether it was or was not rightly decided had no bearing on a case like 
the present brought in the Calcutta Small Cause Court and relating to 
property in Calcutta, where the Bengal Tenancy Act was not applicable. 
This was followed in flari /\n\/inu Dus' v. BrinJiihim Saha (i C. W. 
N., 712), which was a niofussil Case, and in wliich it was held that a suit 
for arrears of rent should not be dismissed for want of registration of 
the plaintiffs name at the time the suit is broiiglit, and that it is sufficient 
if his name is registered before the decree is made. The same rule was 
laid down in Pc/i/iai)ihcr:i w //tisuift A if Mi/ a, (ill. \V. X., 493), and 
in Ahdti/ A'ha/rv. Mchcr A//\ 26 Calc., 712 : 3 C. W. X., 381' ; so that 
the cases of Si/r/ti Ktinth Acharji v. I/ n/i inf i Kuniari Devi and 
J^harantiihar Sen \. I ra/idnnnisia^ though not expressly overruled by 
the Full Bench decision in Alinmdin Kh in v. /lira Aal Sen are 
practically set aside. lUit actual registration of name is necessary to 
enable a person to recover rent ; a mere order of the civil court for 
registration is not sufficient (Deri Mehni 7V. Rat. 5 C. 

\V. X., 360). 

Penalty for non-registration. If some of several joint landlords 
get their names registered uiulcr the L ind l\egistraii<jn .Act in respect of 
fractional .shares, all the landhirds may sue jointly for the entire rent, 
but will get a decree for a shaic of the rent proportionate to the share in 
respect of which their names are registered, d'he penalty for non- 
registration under sec. 78 of the Lan.l Registration Act is the forfeiture, 
not of the whole rent, but of the rent of the share in regard to which 
the landlord is unregistered (A 7 / MmR r'- Raf/ i v. fRian Cha/uira Sinh.i.^ 

23 Calc., 787 : 2 ('. \V. X., 600). 

A Co-aharor landlord. .\ co-sharer lauvllord c.m sue for the 

whole rent if he impleads his oBhm' co-sharers as defendants {Rr.i'niA.i * 
Ntilh Rov V. Ran: mi Kanfa Raw 33 Cal.. 331 121'. \V. 74 ;, B. • 

Sa^hi h’ltntar v. Sertanaih, 33 Chd., ”4 ) 

Ih'pns/f itf 

gj^ I'ollowillo- 

Applic.atioii 

to deposit rent (tfi.so.s, nanuMy : — 
inCiiarl. 

(1) llv Art \\ ..f is-g l!,.. ..p. -.iti..!. ..f S. i-.l t.. r.j \M- e a :•> 1-t. r.'1>y.. 1^^;. Srr 

uuXr, ]K 



214 


BENGAL TKNANOV ACT. 


[Chap. VIII. 


(a) when a tenant tenders money on account of 
rent and the landlord refuses to receive it 
or refuses to grant a receipt for it j 

(/>) when a tenant bound to pay money on account 
of rent has reason to believe, owing to a 
tender having been refused or a receipt 
withheld on a previous occasion, that the 
person to whom his rent is payable will not 
be willing to receive it and to grant him a 
receipt for it ; 

(r) when the rent is paj’^able to co-sharers jointly, 
and the tenant is unable to obtain the joint 
receipt of the co-sharers for the money, 
ajid no person has been empowered to 
receive the rent on their behalf; or 
(d) when the tenant entertains a /tona fide doubt 
as to who is entitled to receive the rent, 
the tenant may present to the Court having juris- 
diction to entertain a suit for the rent of his tenure 
or holding an application in writing for permission to 
deposit in the Court the full amount of the money 
then due. 

(2) The application shall contain a statement of 
the grounds on which it is made ; shall state — 

in cases (a) and (6), the name of the i)erson to 
whose credit the deposit is to be entered, 
in case (c), the names of the sharers to whom the 
rent is due, or of so many of them as the 
tenant may be able to specify, and 
in case (d), the names of the person to whom the 
rent was last paid and of the person or 
persons now claiming it ; 
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.shall be signed and verified, in the manner pre- 
scribed in .section 52 of the Code of Civil 

XIV of 1882 . T- , , r ^ -TT-r . . 

Procedure (Sch. I, O. VI. r. 15), by the 
tenant, or, where he is not personally cognizant of the 
acts of the case, by some person .so cognizant ; and 
shall be accompanied by a fee of such amount as the 
Local Government, from time to time, by rule, directs. 


Extended to Orissa, (Not., Sept., loth, 1891). 

This section is an enablinj^ section and not a mandatory one and it 
does not deprive the tenant of the right he has under the’general law by 
which a valid tender, if kept good stops the running of interest (Kripa- 
sindhu Mukerjee v. Annada Sundari Deht\ 35 Cal.. 34 : 1 1 C. \V, N., 

983 : 6 C. L. J., 273 F. R). 

Tender of rent when valid. —A raiyat’s tender of rent to be valid 
must be made at the proper place and to a person authorised to receive 
the same {/shan Chandra Rai v. Ahsanullah^ 16 \V. R., 79). Tenants 
who have been in the habit of depositing in Court the rent due to a land- 
lord in his sole name are not justified, without receiving notice or order 
to that effect, in making the deposit in the joint names of that landlord 
and another {Rainey v. N'aho Kumar Mukhurji\ 24 W. R., 128). A mis- 
take in the name of the faluk at the time of making the tender is immater- 
ial, especially when there is no doubt that the taJukdar is aware of the 
tender being made {Uma Charn Sett v. Hari Prasad Jlfisra, 10 W. R., 
loi). It may be added that in order to make a tender of money in pay- 
ment valid there must be an actual production of money, unless the per- 
son to whom the tender is made expressly or impliedly dispenses with 
such production. The offer of payment must also be uncondiiional 
(Cunninghaiu and Shephard’s Contract Act, pp. 166, 167, 5th edit). 
Deposit of rent under s. 61 must be treated as equivalent to part p.iy- 
ment (/^/;// Krishna Chose v. Nripendra JVarain Ghose, i C. L. j., 114'. 
A deposit of rent may be made by a tenant of hasiu land, who is a 
raiyat of tlie village, , although under a different landlord {Pratap 
Chandra Das v. Riseswar Paramanik\ 9 C. W. N., 416). 

When rent was tendered to plaintiff’s am-mukhtar^ but plaintiff refused 
to receive it, the defendant was held liable to pay interest, as he had not 
followed the procedure prescribed by s. 61 {Ransj:>ii Sinj^ha v. Bhay^abati 
Charan Rai, 7 C. W. N., 720). See also S. A. No. 1 116 of 1903, decided 
by Pratt and Mitra, JJ. on the 25th November 1904. Rut in 
Tarini Dasi v. Nobojt^opal Chaki (34 Calc. 305 : 5 C. L. J., I’tds it has 
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been laid down that a valid tender, which has been improperly refused 
but which is kept good, though it does not extinguish the indebtedness, 
stops the running of interest after the tender (approved by the Full 
Bench in Kripa Sindhtt Mukcrjec v. Annada Sundari Ih'ht\ 35 Cal. 34 : 
II C. W. X. 9S3 : 6 C. L. J., 273). * 

Fees leviable on applications to deposit rent. —The rule 
framed by ("lOvernment as to the fees to be levied under sub-section (2) 
will be found in rule 5, chap. VII of the rules under the Tenancy Art, 
and is as follows : -“For deposits of rent under section bi (2), 4 annas 
for every such deposit of Rs. 25 or less, with an additional 4 annas for 
every Rs. 25 or part of Rs. 25 in excess : provided that in no case shall 
the fee exceed the sum of Rs. 5.'' 

By notification of the Ciovernment of India, No. 4650 of the roih 
September, 1SS9, it has been declared that 

“ thf prop^T ft'v to he charged on an application to deposit in any Com ! 
rent not e\coc<ling the sum of tillotui rupees, shall he as fulhiws : -If thcj 
amount de[)Ositeil <locs not exeet‘d IN. i>.S, one anna ; if the amount deposited 
exa-eods RsS. 2-8, Imt docs not exceed Rs. o, two annas: if the aim^unt 
depr».sited exceeds R>. .“J, hut does not. exceed IN. 10, four annas ; if tlie amount 
deposited cxecetls Rs. 10. ljut d<»es not exeeetl Rs, l.")^ annas ; provided 
tliat no fee slrdl )io ehargealde on an applit-.it ion to (h‘po.sit lent in respect, of 
\'. Iticli alee is (liaigeahle niuler any rule frannd uiidtr suh s»'.;t i«)n (2) ot 
section til of the* lieng il 'renane‘y Act, \TII of lss,*». (Set* High (jotii l*.s i ) 
<ieneral Rules and C’ireular Older-, f'iNil, ('Imp. II, Bart J\', rule p. 

Limitation. — Co-sharer landlords bein,; jointly and severally 
entitled to the rent, the service of notice of the deposit of rent on any 
of them under sec. 6i will not reduce the period of limitation to six 
months under art 2 (a) of sch. Ill U\ttp Ch'xud M^diton v. Ctudur 
29 Calc., 283 ; 6 C. W. N., 15). 


62 . (l) If it appeiirs to tlio Court to wliich an 

Reofcipt grant application i.s tnadc under the last 
rent'^ (U-pILKna forcgoiiig Section that the applicant is 
a(-.|uHt.in<e.''' ' entitled under that section to deposit 
the rent, it shall receive the rent and give; a receipt 
for it under the seal of the Court. 


1 'I h' 01,1 V f' c- I»y tlio f i,,v< «if 1 ndi.i in < oMncctioM wiUi upfdK'utlniiH fr.r 

the rf r* Jjt .ire th'H*; on . f in t of }, iv» aln i ly h« cf, 

liicl'-r tion •.! the Uengal 'Icnuri'-y A«-t, VIII >>( m •n'dancf wH)» tlic iiotificii- 

liofi of t)»e C ;y«;rnnr;;tt of |{eij*ei), 'hiteU *’I-t, I ( High Coiirt r: O. I... No, I of 

1 llh .J'Ui'i iryj Iti’M;. 
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(2) A receipt given tinder this .section shall 
operate as an acquittance for the amount of the rent 
payable by the tenant and deposited as aforesaid, in 
the same uianner and to the .same extent as if that 
amount of rent had been received- - 

in cases (a) and (h) of the last foregoing section, 
by the person specified in the application 
as the person to whose credit the deposit 
was to be entered ; 

in case {<•) of that section, by the co-sharers to 
whom the rent is due ; and 
in case {/I) of that section, bj' the person entitled 
to the l ent. 

Kxlcnclccl to Orissa, i'Xot, Sept. loth, 1891). 

Deposit when valid. Section 61 apparently only contemplates 
the deposit of a money rent and not of a rent payable in kind. Under 
Act \’I of r8t^.2, it was heUl that a deposit of rent contemplated by that 
Act must be one of rent \vhi< h has become due, and that the deposit 
cannot be made before the rent is due {Jib in Maniiar v. Taranidni 
A'nnri' ir/, b \V. K., .•\( t X, 99'. Under the old law, too, it was held that 
a dcp«)sit of rent rnuld only lie made by a registered tenant {Ihtli Chand 
V. MeJh'r C/itind Siihu^ 8 N\*. K., 138'. ; but there is no provision in this 
Act reijuii inj^ occupancy raiyats and raiyats of an inferior status to 
register their names in the landlonl’s srrisbbi/i. Under the pre.sent Act 
it has been ruled that a dej)osit of rent, thoui^h not made by the tenant 
himself but by a transferee on his behalf, is a valid deposit under sec. 
61 {Iich<iri I jil Mukherji v. Mand.d^ 25 Calc. 2S9). 

Sub-section (1;. Duty of Court. ~“Ii would appear upon a con- 
sideration of these two sections (61 and 62) that if a verified application 
is made to the Court, and if it contains the j»rounds under which an 
application under s. 61 is authorized to be m.ade and if it also contains 
the particulars which must be mentioned, the Court is bound to receive 
the rent and ^ive a receipt to the tenant. The Court is not auihori/ed 
at this staj^e of the proceedinj;, or at any subsequent stage to enter into 
a judiciiil enquiry as to whether surtlcient grounds in law exist entitling 

the tenant to make the deposit It will l)c observed that there is no 

inarhinery provided for the Uouit to enter into a judicial enquiry in con- 
nection with the matter of the deposit, nor is there any provision entitling 
the to come in and to be heard upi)n the subject The 
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words ‘the full amount of the mon%y then due’ in sec. 6i and ‘the amount 
of the rent payable by the tenant* in s. 62, have no relation whatsoever 
to the amount of rent justly payable, but only to such rent due and 
payable. It is entirely at the option of the zaminda^^ either to receive the 
rent deposited or not, just as he pleases. He may, if he lobjects to the 
amount of rent payable by the tenant for his holding, bring a suit under 
sec. 1 58 of the Act to have that matter determined, or he may bring 
a suit for the recovery of the whole of the arrear of rent due to him up 
to the date of deposit within 6 months of the date of the service of the 
notice upon him, disregarding altogether the deposit made by the 
tenant; and if in that suit it be proved that the tenant had without 
reasonable or probable cause neglected or refused to pay the amount of 
rent due to the zamindar^ the Court might award to him damages and 
costs in addition to the rent. Hut if, on the other hand, it appears that 
the suit of the zamindar was without reasonable or probable cause, the 
Court might award the tenant damages as against the landlord. Upon 
these considerations it seems to us clear that when a deposit is made by 
a tenant, and the Court grants him a receipt, the zaviindar cannot in any 
way be prejudiced, and that the tenant makes such a deposit at his own 
( Srtd/tnr Kai V. Rameswar Sinj^h, 15 Calc., 166). 

Sub-section (2). A deposit of rent operates as an acquit- 
tance,— When a tenant entertains a Iwna fide doubt as to who is en- 
titled to receive his rent, and deposits it in Court under the provisions 
of this section, his deposit operates as an arquitt ince, and when such 
a deposit is proved as a defence to a suit for rent, the suit should be 
dismissed, and when the defendant is not to blame for the litigation, 
he is entitled to his costs (Stalkartt v. iitiru Das Kundu^ 21 Calc., 680^. 

63. (1) The Court receiving the deposit shall 

forthwith cause to be affixed in a conspi- 

Notiticiition of y y ^ . 

receipt ot .le cuou.s place at the Court-house a noti- 
fication of the receipt thereof, containing 
a statement of all inateriai [Mirticulars. 

(2) If the amount of the deposit is not pahl away 
under the next following section, within the peritKl <»f 
fifteen days next following the date on which the 
notification is so affixed, the Court shall forthwith — 
in cases (a) and (6) of section C 1 , cause a notice of 
the receipt of the deposit to be served, free 
of charge, on the person specified in the 
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application as th6 person to whose credit 
the deposit was to be entered ; 

in case of that section, cause a notice of the 
•receipt of the deposit to be posted at the 
landlord’s villapje-office or in .some conspicu- 
ous place in the village in which the hold- 
ing is situate ; and 

in case (d) of that section, cause a like notice to be 
.served, free of charge, on every person who 
it has reason to believe claims or is entitled 
to the deposit. 

Extended to Orissa, fMot., Sept. loth, 1891). 

Service of Dotice. —The local Ciovernment has framed the 
following rule for the service of notices under this section : — ‘‘In cases (a), 
(d) and (//) of section 6r herein referred to, the notice of the receipt of the 
deposit shall be served by forwarding the notice by post in a letter regis- 
tered under Part III of the Indian Post Office Act, 1898 (VI of 1898) or, 
where the Court may deem it^necessary, in the manner prescribed for the 
service of a summons on a defendant under the Code of Civil Procedure.” 
(See rule 32, chap. V of the (iovernment rules under the Tenancy Act). 

Limitation. - A suit fur arrears of rent which fell due before a 
deposit was made under sec. 61 on account of the rent of the same hold- 
ing must be brought within six months of the date of service of the notice 
of the deposit [Sch. iii, part i, art 2 (<r)] Hut in a case under Act VI 
of 1862, in which a ZiiniimUir had sold a patni for arrears of rent due 
for 1224, and the patnitiiir sued for the reversal of the sale and deposited 
the rent for 1225, and the on the reversal of the sale of the 

pa(ni sued for the rent of 1224 and was met with the objection that the 
suit should have been brought within six months from the date of the 
deposit of the rent of 1225, it was held that the was entitled 

to recover, as he could not sue for the rent of 1224, until the sale caused 
by him for realizing those rents had been reversed {.yfahomed Sfiuhur- 
ullah V. Rumya Bihi^ 7 \V. R., 487). Notice of deposit under s. 63 does 
not give a fresh and independent cause of action in respect of the balance 
then due {A tul Krishna Ghosh v. Nnpendra Karain Ghosh i C. L. J., 

1 14). 



•220 1!KN’(!AI- TKNWVC'V ACT. IChap. VIII. 

64 . (1) The Court may pay the amount of the 

Payment or re. fleposit to m\y persoii appearing to it 
fiin(\ of ae)if)sit. entitled to the same, or may, if 

it thinks fit, retain the amount pending the decision of 
a Civil Court as to the person so entitled. 

(2) The paj’inent may, if the Local Go eminent 
so direct, be made by postal money-order. 

(•3) If no payment is made under this section 
before the expiration of three years from the date on 
which a deposit is made, the amount deposited may, 
in the absence of any order of a Civil Court to the 
contrary, be repaid to the depositor upon his applica- 
tion and on his returning the recei[)t given bj' the 
Court with which the rent was deposited. 

(4) Xo .suit or other proceeding shall be institut- 
ed against the Secretarv of State for India in Coun- 
cil, or ayfainst anv officer of the Government, in 
ri'spect of anything done hy a C‘»urt receiving a de- 
pojjit under the foregoing section.s ; but iiotliing in 
tliis section shall prevent an}" {)er.son entitled to re- 
ceive the amount of any such deposit from re‘covorii)g 
the same from a person to whom it has been paid 
under this section. 

Extended to Ori'ssa, 'Not., Sep. loth, 

Effect of withdrawal of deposit of rent by landlord. — In 
a suit decided by the Privy Council, in which :i /hiinid<tr deposited two 
yeaP.s rent under this Act, and the rent was withdrawn by the landlord 
by a petition, staling,' that “my tenant had deposited Ks. 1,043 rent due 
tome," it was held that by SLifh action the landlord must be re^arde*! 
as having elected to reco^^ni/e and roniirm the fxitni tenure ( Madhu 
Sudan Sini^h v. Rookc^ 25 Calc., 1 : 1 (.. W. X., .;33 : L. U., 24 1. A., 164'. 
The mere deposit of rent in the Collectors office by the purchaser of an 
nnder-tenure in his own name and that of the registered tenant is nfil 
sufficient notice to the ::amindar of such purchase, nor is the mere accep- 
tance by the ::amindar of rent so paid an acknowledgment on his part of 
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the purchaser as his under-tenant ; but it is otherwise when there is ac 
ceptance with notice, notwithstandinj^ that the transfer has not been re 
jjistered {Afritan Jai Sdrkar v. Copal Chandra Sarkar^ 2 \j. L. R., A. C., 
131 : 10 W. R., 466). 

Sub-section (2).— No rule has as yet been made by the Local 
Cioverninent for the payment of deposits of rent by postal money-order. 

Court-fee leviable on applications for the payment and 
return of deposits of rent.— The (government of India by its Notifi- 
cation, No. 4650 of the toth September, 1889, has remitted all fees payable 
under clause (a)^ para ^'4) and clause (h:, para. 2 of art. i, .Sch. ii of the 
Court Kees Act, on applications for the payment deposit of rent in 
which the deposit does not exceed Rs. 25, and the application is made 
within three months of the date on which the deposit first became 
payable to the applicant (Ilia'll Court’s Ceneral Rules and Circular 
Orders, Civil, Chap, ii, Part IV, rule 9, (10), p. (10;, p. 7S). But 
when the deposit exceeds Rs. 25, but is less than Rs. 50, or when the 
deposit exceeds Rs. 25, but the application has not been made within 
three months of the date on which the deposit became payable, the appli- 
cation for payment or for the return of the deposit will, if presented to 
a Civil Court of original jurisdiction, be subject to a fee of i anna under 
para. 4, cl. (a)^ art. i, Sched. ii, Act VT I of 1870. When the deposit 
amounts to or exceeds Rs. 50, .ind in all cases in which the application 
is made to a principal Civil Cijurt of original jurisdiction, the application 
for the payment or return of the deposit will be subject to a Court-fee 
duly of 8 annas, under para. 2. d. (k), art. 1, Sched. 2, .\ct VII of 1S70. 

<if 

65. Wliort; a tenant i.s a permanent tenin e-hokler, 
a raivat holding: at fi.'ced rates or an oc- 
cupHiicy-niiyiit, he .shall not 1)0 liablt! to 
ojectniont ft)f arrears ot rent, but his 
tenure or hohlinu;; shall be liable to sale 
in execution of a decree for the rent 
thereof, and the rent .shall be a Hrst ehari^e thereon. 

Kxlcnded to Orissa, (Not., Sept. lolh, 1890. 

Poriner law. Under the former law, a permanent tenure-holder 
could not be ejected for arrears of rent, unless there was a condition to 
tins effect in his lease {Hit/iiram Pas v. AaM Mallik^ 19 W . 

31 b I Mtffft/it: V. Crfsh Chandra Lhoudnui 22 W . K., 37 ^^)- 


A rrrar.s of rntf. 
laahility to 
for arrears in 
caHc of perma 
nenl. tniuro, 
htjUling at tiwtl 
rates or oc‘ii- 
punc^'-liolding. 
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But he could always protect himself from ejectment by paying up the 
arrears decreed within 15 days of the date of the decree {Jan Aii 
Chiiwihuri v. Nityunand 10 W. R., K. B., 12 ; Kamala Sa/tai v. 

Rant Ratan Neo^i^ ii W. R., 201 ; Dull Chand v. Meher Chand Sahu^ 12 
B. L. R., 439 ; Mathuf Sfohun Pul v. Ram Lai RasUy 4 C. L. R., 
469 ; Mahomed Amir v Priay; 7 Calc., 566 ; Duli Chand 

V. Raj Kishor^ 9 Calc., 88). If there was no clause to this effect 
in his lease, and the tenure was transferable by the title deeds or 
the custom of the country, the landlord could only sell it (sec. 105 of 
Act X of 1859; sec. 4, Act VIII, B. C, of 1865 ; sec. 59, Act VIII, 
B. C., of 1869). All farmers and lease-holders, not having a permanent 
transferable interest in the land, and all raiyats could be ejected for 
non-payment of rent (secs. 21 & 22, Act X of 1859 ; and 22 and 23 Act 
VIII, B. C., of 1869). The High Court, however, in Kristendra Rai v. 
Aina Be'ioa^ (8 Calc., 675 : 10 C. L. R., 399), ruled that the provisions of 
sec. 59 of Act VIII, B. C., of 1869 applied to any tenure, which was 
transferable by sale ; so that a landlord who had a decree for arrears 
of rent against a raiyat with a transferable jote^ could not eject him, 
but could only sell the holding. This was followed in Fakir Chand v. 
Fauzdar Misra^ (10 Calc., 547>)» though Mitter J., in this case expressed 
a doubt as to the correctness of this ruling. 

Present law.— Under the terms of this section, permanent tenure- 
holders, raiyats holding at fixed rates and occupancy raiyats cannot be 
ejected merely on the ground of arrears of rent. They can be ejected 
only on the grounds specified in secs. 10, 18 and 25 and they cannot con- 
tract themselves out of the provisions of this section, even though secs. 
178 and 179 are inapplicable {Samanta Radhacharan v, Ananla Prasad 
4 C. L. J., 521). (^nly non-occupancy raiyats and under-raiyats can 
now be ejected for arrears of rent. But the tenures and holdings of ten- 
ants of the first three classes can be sold in execution of decrees for 
arrears of rent, and the rent is a first charge upon them. But this can 
only be done by a person who is a landlord at the time of the sale. 
For, if a landlord, after obtaining a decree for arrears of rent, 
against a saleable tenure loses his interest in the estate, he cannot 
bring the defaulting tenure itself to sale in execution of a decree 
for arrears (h/em Chandra Bhanja v, Mon Mohini Dasiy 3 C. W. N., 
604 ; but a different view was taken in Chatrapat Sin^h v. (Jopi Chand 
Bothruy 26 Calc., pp. 757, 760). The decision in Hem Chandra Bhanja 
i. Mon Mohini Fast has now been overruled by a full Bench in 
K/utra Pal Singh v. Kritarthamayi IJaii, (33 Calc., 566 : 10 C. JV. N., 
347 : s C. L. J., 470,) in which it has been decided that, if at a time when 
1 suit fur rent is instituted, and a decree is made, the plaintiff is still the 
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landlord, the fact that subsequently he sells his landlord’s interest does 
not prevent him from obtaining the benefit of sec. 65 of bringing to sale 
the tenure or holding in execution of such decree, the rent continuing as 
a first charge thereon. S ection 65 applies to patni taluks {Piari 
Mohan Mukhurji v. Pam Cfian^ra liosuy 6 C. W. N., lx.wviii). 

Benta^firat charge on tenures anci holdings. In several 
cases under the former law it was held that a sale held in execution of a 
decree for rent should have priority over a sale held in execution of a 
decree of the Civil Court {Khubari Rai v. Raghubar Raiy 2 VV. K., 131 ; 
Uopal Ma/idal v. Subhudra Roistabiy 5 \V. R., 205 ; Safarunnissa v. 
6 art Dhopiy 8 W. K., 384 ; Sadhan Chandra Pasu v. Guru Charan PasUy 
15 \V. R., 99). In other cases the contrary was held {Pranbandhu Sarkar 
v. Sarbasundari Dcbiy 3 R. L. R., A. C., 52, note ; 10 W. R., 434 ; 
Ram Raksh Chatlangia v. llridoymani Dcbiy 10 \\’. K., 446 ; Tirtha- 
nand Thakur v. Parcsmon Jhuy 13 \\’. R., 449 ; Samiraddin v. 

Harish Chandra Karmokary 3 li. L. R., A. C., 49 : 13 VV. R., 451, note ; 
Uaulat Ohazi Chaudhri \\ .\faniuary 15 VV. R., 341; Wahid Ali v. 
Sadik Aliy 17 VV. R , 417). In Tirthanand Thakur v. Parcsmon Jha 
(13 W. R., 449), it was said that the produce of the land is by law (sec. 

1 12, Act X of 1859) hypothecated for the rent payable in respect thereof^ 
but not the land itself. These conflicting decisions were all considered 
by a Full HenclV in Sham Chand Kimdu v. Rtajanath Pal (21 VV, K .^^94 : 
12 H. L. R., 484), in which it was laid down, that a zamindar who had 
obtained a decree for arrears of rent of a transferable tenure was entitled 
to sell the tenure, and a person who had obtained a transfer of such 
tenure, which he had not registered, and could not show a sufficient 
reason for not registering, was bound by the sale, and could not set up a 
a title which he had acquired by a previous sale. This was followed in 
Rash lUhari Randopadhya v. lUari Mohan Mukhurji Calc., 346), in 
which it was ruled that a decree for rent obtained by a landlord against 
his registered tenant rendered the tenure comprised in the decree liable 
for sale, although such tenure had passed into other hands than those 
of the judgment-debtor, and in Chandra Narain Singh v. Krishna Chand 
Golit ha '() Calc., 855', in which a decree for arrears of rent of an under- 
tenure had been obtained against a tenant who became an insolvent, 
when the whole tenure became vested in the Official Assignee. On an 
application being made under secs. 59 and 60 of the Rent Law, (Heng. 
Act VIII of 1869), for an order that the tenure should be sold for ils own 
arrears, this was objected to by the Ofticial Assignee, who contended that 
the decree-holder’s only right was to prove in the insolvency for the 
amount of his debt ; but it was held that whethei the arrears became due 
before or after the insolvency of the judgment-debtor, the decree-holder 
was entitled to sell the tenure in execution of his deciee. 
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Now, however, it is clear from the last clause of this section that 
whenever a tenure or holding is sold otherwise than in execution of a 
decree for arrears of rent, it is sold subject to the lien of the hindlord on 
it for any rent due at the time of sale. The landlord is, therefore in the 
position of a first mortgagee as far as the rent is concerned ( Tarini 
Prasad Pat v. Narain Kmnari Dcbi^ 17 Calc., 301). Hut the purchaser 
is not personally liable for the rent which fell due before the date of his 
purchase {Joi^cmaya Dasi v. uirindra Naih Mukhtirji^ 4 C. W. N., 590). 
So, when a tenure is sold in execution of a mortgage decree, the pur 
chaser takes it subject to the liability for the rent which had accrued due 
in respect thereof at the time of its purchase (J/akiira/// Dasya v. 
llorcndro Lai Pat, i C. W. N , 458). Hut the case is different when the 
tenure or holding is sold in execution of a decree for arrears of rent, for 
in this case it passes to the purchaser free of all liability for the rent 
which had accrued due prior to the date of sale. This was decided in 
Pal:; Pahniau v. Pam Sukh Bajpai\ (21 Calc., 169) in which it is said that 
“rent falling due during the time that a tenure belongs to any particular 
tenure-holder is a first charge on the tenure only so long as it is his and 
has not been sold for arrears of rent. This, we think, is made clear beyoml 
doubt by clause (c) of section 169, which enacts that if any surplus 
remains of the proceeds realized by the sale of a tenure in execution of a 
decree for arrears of rent, after satisfying that decree, any rent falling due 
between the date of the suit in which the decree was passed and the date 
of sale shall be paid therefrom to the decree-holder. rhis provision of 
the law evidently shows that the Legislature intended that the charge in 
respect of any rent falling due between the date of suit and the date of 
sale in satisfaction of the decree passed therein, shall be transferred from 
the tenure to its sale proceeds, and that the tenure shall pass to the pur- 
chaser at a sale for arrears of rent free of all liability created upon it by the 
default of the previous holders.’’ Further, “section 65 which provifles that 
the tenure or holding shall be liable to sale in execution of a decree f<ir 
the rent thereof, and that the rent shall be a fir^t ( harge thereon, (jnly 
intends what is explicitly laid dowm in subsequent sec tions of the Act, 
that is, those in Chap. XI V, namely, that the charge should be enforced 
by ♦he sale of the tenure or holding free of encumbrances, and if in any 
case the decree for rent either has not been, or cannot be, enforced by 
the sale of the tenure, the charge created by section 65 cannot be enforc- 
ed in any other way ” ( ‘las/il P/iusan (Su/ta v. (dayman Ch inUra Pa/ta^ 
22 Calc., 364). So when the purchaser of a patni taluk paid off a decree 
for rent obtained against the old tenant for a period anterior to that of 
the rent decree in execution of which the tenure was sold, it was held 
that the purchaser was not entitled to contribution from the old tenant 
against wlvni) the rent decree was obtained U'iary Median Muk/tttrit v. 
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Sriram Chandra^ 6 C. W. N., 794), In Ram Saran Poddar v. Mahomed 
(3 C. W. N., 62), it was held that when a landlord himself sold an 
occupancy holding in execution of money decree, he could not again 
sell it in execution of a decree for rent due for past years, and that a 
purchaser at such a sale acquired no right in -the holding. Where in 
execution of.a decree for rent a ratya/t holding was sold and purchased by 
the landlord, and the plaintiff, a mortgagee of the rniyati holding whose 
mortgage was not annulled, sued on his mortgage, held^ that the mortgagee 
was entitled to enforce the mortgage on payment of the money due under 
the rent decree. The landlord, when he made the purchase, became 
absolutely entitled to the property, and the landlord's charge for rent 
which was for his benefit continued to subsist after his purchase, and 
the plaintiff was to be regarded as a second mortgagee {Meherun 7 iissa v. 
Sham Sundar Bhutya, 6 C. W. N., 834'. A ticcadar on the expiry of his 
lease obtained a decree against a tenant for rent, which fell due during 
the pendency of his lease. In execution of this decree, the tenure was 
sold and purchased by A. The landlord obtained a decree for rent for 
subsequent years against the same tenant. In the proceedings in execu- 
tion taken on the decree obtained by the ticcadar^ the landlord, decree- 
holder, put in an application stating that he had obtained a decree for 
arrears of rent for later years. Subsequently, the landlord took out 
execution of his decree and had the tenure put up to sale. A then 
intervened, objecting to the sale of the tenure. Held^ that under s. 65 of 
this Act, rent being a first charge on the tenure, that first charge did not 
stand in favour of the ticcadar for the rent, which fell due during the 
pendency of his lease, but it stood in favour of the landlord in possession 
for tfie rent which fell due afterwards, and that the ticcadar in execution 
of his decree could not sell the tenure itself so as to pass all rights in it 
to the auction-purchaser A, and annul the first charge standing on it in 
favour of the landlord. The tenure itself was liable to sale under the 
decree obtained by the landlord against the tenant {Srifnanta Rat v. 
Makadco Afakaia^ 31 Calc., 550 : 8 C. W. N., 53I). The authority of 
this case was very much shaken by the decision of the Full Bench in 
Kheirapal Sing v. Kritarthamoyi Dassi (33 Cal. 566) and has been 
expressly dissented from in MoharaJ Bahadur Singh v. Forbes (35 Calc. 
737 • 7 C. L. J., 652: 12 C. W. N., cxxii) in which it was held that a 
decree obtained by a zemindar after the sale of his zemindaree interest 
for arrears due before such sale, is a decree for rent entitling him to the 
first charge provided for in this section. Where A held a tenure in the 
of B, who was the recorded tenant and the latter without the 
knowledge or consent of A executed a bond in favour of the landlord, 
who knew that B was merely a benamdar^ mortgaging or charging the 
the tenure for arrears of rent due in respect thereof ; held^ that the bond 
15 
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could not affect the tenure and that the landlord suing on the bond was 
not entitled to claim a charge on the land {Roizuddin v. Kali Nath 
Mukhurji^ 33 Calc., 985 : 4 C. L. J., 219). 

Road cess and interest. —The word “rent” in this seciior 
includes road-cess payable by the tenant [sec. 3 (5) ], and therefore, in 
the case of sale of a tenure in execution of a decree for road-cess it 
was held that the tenure itself had passed and not merely the right, 
title, and interest of the judgment-debtor (Nobin Chandra Laskar v. 
Bansinath Paramanil\ 21 Calc., 722). But it has been held 
that an amount due for cesses is only a personal debt and cannot be 
recovered under the Public Demands Recovery Act from the property 
on which it is assessed, when such property belongs to a person whose 
name has not been recorded as proprietor under Act VII, B. C., of 
1876 {Shekaai Hussain v. San Kat\ 19 Calc., 783). Interest on 
arrears of rent is not rent as defined in sec. 3 (5) ; and so would not 
seem to be a first charge on a tenure or holding under the provisions of 
this section. See note, p. 33. 

Execution of decrees for arrears of rent.— Under the former 
law, a decree for arrears of rent of a saleable under-tenure could not be 
executed by the attachment of any immoveable property except the 
tenure itself, before it was shown that satisfaction of the decree could 
not be obtained by execution against the person or moveable property 
of the debtor : and it was only after sale of the under-tenure that the 
other immoveable property became attachable : and process could not be 
issued against the person and property of the debtor simultaneously 
{Deanatullah V, Nazar AH Khan^ i B. L. R., A. C., 216: 10 W,* R., 
341 ; Joki L<il V. Narsim'h Narain Sin^h^ 4 \V. R., Act X, 5 ; Harish 
Chandra Rai v. Collector of Jessore, 3 Calc., 7*2 ; Lalit Mohan 
Rat V. Rinodai Debiy 14 Calc., 14). But these restrictions have 
now all been removed. Under the present law the landlord’s position 
is this : he has a mortgage or charge upon the tenure for the rent, and 
he has a remedy against the tenant personally for the debt due to him. 
That being the case, he has a right to avail himself of cither of his re- 
medies, and is not bound to proceed against the tenure in respect of 
which the arrears have accrued in the first instance, but is entitled to 
pursue his other remedies before he sells the tenure itself (Tarini 
Prasad Rai v. Narain Kumari Debi 17 Calc., 301). A landlord 
who obtains a decree for rent is entitled, if he plea ses, in the first 
instance to attach the person of his judgment-debtor. {Bhahani Charan 
Datta V. Pratap Chandra Ghose^ 8 C. W. N., 575). He is not obliged 
in the first instance to endeavour to execute his decree by putting up 
for sale the tenure, the rent in respect of which is in arrear, and for 
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which he has obtained a decree. The provisions of sec. 68 of the 
Transfer of Property Act are not amongst those made applicable by 
sec. loo of that Act to a person having a charge within the meaning of 
the latter section, and the charge referred to in sec. 65 of the Act is not 
such a charge as that dehned by section 100 of the Transfer of Property 
Act {Fatik Chandra De w. Foley ^ 15 Calc., 492)- In a case in which 
decrees for rent had been obtained against a Hindu widow, the question 
was raised whether they were decrees merely against her personally, 
and therefore, to be satisfied out of whatever she left at her death, or 
whether the estate which had passed to the next heirs was liable. It 
was decided that the debt could not be regarded as other than a per- 
sonal debt, payment of which could be enforced against the property 
left by the widow (Frishna Govittda Maaupndar v. Hem Chandra 
Chaudhri^ 16 Calc , 511). When a landlord has taken a mortgage of the 
holding of a tenant, he is debarred under sec. 99 of the Transfer of Pro- 
perty Act from bringing the tenure to sale, in execution of a rent decree 
obtained for arrears due in respect of it otherwise than by instituting a 
suit under sec. 67 of that Act (AW Ramani Dasi v. Surendra Nath 
Datta^ I C. W. N., 80 ; Sheodeni Teumri v. Ram Saran Singh^ 
26 Calc., 164). (But see Khiarajnial v. Dain^ 32 Calc., 296). Under the 
head of moveable property, which a landlord is at liberty to proceed 
against in execution of a decree for arrears of rent, is apparently his 
tenant’s right to recover rent under a decree from an under-tenant 
{Mahesh Chandra Chaturji v. Guru Prasad Rai, 13 W. R., 401). But 
where the judgment-debtor is an agriculturist, his implements of 
husbandry and such cattle as may in the opinion of the Court be neces- 
sary to enable him to earn his livelihood as such, are under section 
266 {p) C. P. C., exempt from attachment and sale in execution of de- 
crees ; but the materials of his houses and other buildings occupied by 
him as an agiirullurist, though exempt from attachment or sale in 
execution of ordinary decrees (cl. (c ), are yet liable to be attached and 
sold in execution of decrees for arrears of rent. iSee proviso 2 to sec. 
266, C. P. C., Maniklal Venilal v. Ixthha^ 4 Bom., 429 ; and Radha 
Krishna Hakumji v. Balvant Rani/i^ 7 Bom., 530.) A decree for the 
consolidated rent of three tenures cannot be executed by the sale of 
the tenures. This would be making each tenure liable for the rent of the 
other tenures {Mahendra Rtim Tewari v. Ram Khiwan Rai^ 10 C. W. N., 
ccliii ; Hridai Nath Vas v. Krishna Prosad Sarkar^ 1 1 C. W. N., 497 ; 
Ripra Das Dey v. Raja Ram Bandopadhyay 13 C. W. N., 650), 
As to what passes at a sale held in execution of a decree for arrears of 
rent /. e.y whether the tenure or holding or only the right, title and inter- 
est of the judgment-debtor, see notes to sec. 159. The purchaser in 
execution of a rent decree is entitled to hold the tenure sold in preference 
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to a purchaser under a prior mortgage decree whose claims are trans- 
ferred to the surplus sale proceeds if any {Gopinath Mahapatra v. Kashi- 
Hath Beg^ 13 C. W. N., 412 ; 9 C. L J., 234). 

Rights of fractional co-sharer landlords under this section. 
— According to the terms of sec. 65, the rent due to a fractional co-sharer 
landlord would seem to be as much a first charge on the tenure or holding 
on which it has accrued as the rent due to the whole body of landlords. 
But the words “his tenure or holding shall be liable to sale in execution of 
a decree for the rent thereof ” have been interpreted as presupposing a 
suit and a decree under the Act /. e., a decree made in a suit in which 
all the landlord co-sharers are plaintiffs and not merely some of them, 
,rthat is, fractional co-sharers (iVarain (‘ddin v. Srimania Ghosh^ 29 
Calc., 219). In any case the provisions of sec. 1 88 apparently prevent 
his enforcing his rights under this section, and so it has been held that an 
attachment of a tenure or holding in execution of a decree for arrears of 
rent is not such an attachment as is contemplated by sec. 170 of the Act 
(Beni Madhab Rat V. Jaod Alt Sarkar^ 17 Calc., 390}. A fractional co- 
sharer who has obtained a decree for his share, of the rent cannot there- 
fore, sell the tenure or holding, but only the right, title and interest of his 
judgment-debtor in it in execution of his decree, and it is clear that, were 
he to be allowed to do otherwise, it would be unfair to his other co-shar- 
f ers, who had not sued for their shares of the rent. A co-sharer landlord 
has also no right under sec. 65 to proceed against a share of the holding, 
when the original holding has not been subdivided (Mirz Charan Basu 
V. Ranjit Singh ^ i C. W. N., 521 : 25 Calc., 917). The Bengal Tenancy 
Act does not contemplate or provide for the sale of a holding at the 
instance of one only of several joint landlords, who has obtained a decree 
for the share of the rent separately due to him ; such a sale must be 
under the provisions of the Civil Procedure Code and would not carry 
with it the special incidents attaching to a sale under the Bengal Tenancy 
Act When, therefore, an occupancy holding, not transferable by custom 
or local usage, is sold in execution of a decree obtained by one of several 
joint landlords for the share of the rent separately due to him, the pur- 
chaser acquires nothing by his purchase, the judgment-debtor having 
no saleable interest in the holding (Saudagar Sarkar v. Krishna Chandra 
Nathy 26 Calc., 937 : 3 C. W. N., 742). The decree referred to in sec. 65 
for the satisfaction of which an occupancy holding can be brought to 
sale, is a decree obtained by all the landlords, or at all events a decree 
obtained by some of the landlords for the entire rent in the presence of 
all. A 16 anna proprietor obtaining a decree for the whole rent in a suit 
brought against all the tenants is entitled to sell the tenure in execution 
of his decree, although he recognized the fact that the tenants had sub- 
divided the tenure and chose to accept a decree making each of them 
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separately liable for his own share of the rent (Sarbo Lai v. Wilson^ 
32 Calc., 680). A fractional shareholder selling a non-transferable hold- 
ing in execution of a decree which he obtained for his share of the rent 
is, therefore, in no better position than an outsider selling the holding in 
execution of a money decree (Jarip v. Ram Kumar De^ 3 C. W. N., 747 ; 
Afraz Mollah v. Kalsamannissa^ 10 C. W. N., 176 : 4 C. L. J., 68). But 
a co-sharer who sdes for the whole rent and makes his co-sharers parties 
defendants is entitled to bring the tenure to sell under this Act. {Pramada 
Nath Roy V, Ramani Kanta Roy ^ 35 Calc., 331: ii C. W. N., 983: 

6 C. L. J., 273, (P. C.); Sashi Kumar v. Seetanathy 35 Calc:., 744). When 
a co-sharer is kept out of possession wrongfully b> another co-sharer, 
a suit for contribution at the instance of the latter for rent paid by him 
during the period of dispossession does not lie against the former 
(Swarna Mayi Debt v. Hari Das Raiy 6 C. W. N., 903). 

Chang^es made by Act I, B. C., of 1907. The law on this 
point has, however, been altered, by sec. 158 B, introduced into the 
Act by Act I, B. C. of 1907, and .Act 1 , E., B. C, 1908, which provides 
for the passing of a tenure or holding in execution of a decree for arrears 
of rent obtained by one or more co-sharer landlords, provided the suit 
has been framed in accordance with the provisions of the new section. 
See also the new Section 188.A. 

66. (l) Whon an arrear of rent remain.s clue fnnu 
Kjooimtnt for u toiiaiit Hot bciny a permanent tenure- 
cases. hoklor, H ruiyut holding at n.\ed rates 

or an occupancy-raiyat, at the end of the Bengali 
year where that year prevaihs, or at the end of the 
month of Jeyt where the Fasli or Arali year 
prevails, the landlord may, whether he has obtained j 
a decree for the recovery of the arrear or not, and ^ 
whether he is entitled by the terms of any contract | 
to eject the tenant, for arrears or not, institute a suit) 
to eject the tenant. 

( 2 ) In a suit for ejectment for an Jirrear of rent 
a decree passed in favour of the plaintiff shall specify 
the amount of the arrear and of the interest (if any) 
due thereon, and the doeree shall not bo executed if 
that amount and the costs of the suit are paid into 
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Court within fifteen days from the date of the decree, 
or, when the Court is closed on the fifteenth day, on 
the day upon which the Court re-opens. 

(3) The Court may for special reasons extend the 
period of fifteen days mentioned in this section. 

Extended to Orissa, (Not., Sept. loth, 1891). 

Effect of assignment of arrears of rent.— When arrears of 
rent have been assigned to a third party, they are no more than civil 
debts, the assignor is no longer the landlord, and the tenant cannot be 
ejected under this section for non-payment (S. A. No. 362 of 1895, 
decided by O’kinealy and Ranipini, JJ., tS^h Feby., 1898). The same 
rule applies to the assignment of decrees for arrears of rent i^Dino Nath 
De V. Golap Mohini Dasi, i C. W. N., 183). 

Arrears of produce rent. — Under the provisions of Act VIII 
B. C., of 1869 a suit in ejectment will lie for arrears of a bhaoli rent 
{^Krishna Gopal Mawar v. Barnes^ 2 Calc,, 374). The same would 
appear to be the case under the terms of this section. 

Sub-section ( 1 ). — In Hem Chandra Bhanjo v. Mon Mohini Dasi^ 
(3 C. W. N., 604), it was said, but apparently by way of an obiter dictum^ 
that section 66 does not apply to a case in which the person seeking to 
execute the decree is not a landlord at the lime of the execution. See, 
however, some observations contra in Chatrapat Singh v. Gopi Chand 
Bothra^ (26 Calc., pp. 757, 760). See note p. 221. When a suit is brought 
before the expiry of the Bengali year in respect of the arrears of rent for 
that year, the landlord is not entitled to eject the tenant under section 66 
(Guru Das Shut v. Na?id Kishor Pal^ 26 Calc., 199). 

Sub-section — The fifteen days grace allowed to a lessee prior 
to ejectment cannot be negatived by any condition in the lease {Madhab 
Chandra Adit v. Ram Kalu, 16 W. R. 15 1 ; Jan AH Chaudhari v 
Nityanand Basu^ 10 W. R., F. B., 12 ; Duli Chand v. Raj Kishor^ 9 calc, 
88). If the judgment-debtor, pays the decretal amount within 15 days of 
the appellate Courtis decree, he is protected from eviction (Abdul 
Rahman v. Digambari Dasi, 18 W. R., 477 ; Nur AH Chaudhri v. Koni 
Miahy 13 Calc., 13. See also Nam Narain Singh v. Raghu Nath Sahaiy 
22 Calc., 467). But in a case in which an attempt had been made by 
the Court of First Instance to modify a decree in review, which was 
pronounced illegal, it was held that the 15 days were lobe reckoned 
from the only decree in the case, i. e., the original decree of the Munsif 
[Foresh Nath Ghosh v Krishna Uxl Datta^ 23 W R., 50). If the Court 
is closed on or before the last day of the 15 days, the decretal amount 
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can be paid in on the first day the Court re-opens {^Hussain Ali v. 
Donzelle^ 5 Calc., 906). This is now expressly made law by the terms of 
this sub-section. See, also, sec. 10, Act X of 1897. Payment into Court 
within the 15 days with a protest as to a sum improperly charged as 
interest is a sufficient payment to protect from ejectment {Srishtidhar 
Dey V. Durj^a Narain 17 W. R., 462). When the decretal amount 

was paid intj Court within, but not credited in the treasury until after 
the expiry of, the 15 days, it was held that this was a good payment 
{Gajadhar Pauri v. Naik Pauri^ 8 Calc., 528). The decree for ejectment 
passed under sec. 66, cl. (2), need not incorporate the terms as to the 
ejectment being avoided by payment within fifteen days from the date of 
the decree. These terms are rather in the nature of a direction to the 
Court of execution {l>odh Narain v. Mahomed Musa^ 26 Calc., 639 : 3 C. 
W. N.,628). 

Sub-section (3). — The Court referred to in this sub-section is the 
Court passing the decree or the appellate Court, {Kao Bani Ram v. 
Prannath Saha, 18 W. R., 412), but not the Court executing it {Sankar 
Sitiyh V. Hari Mohan Thakur^ 22 W. R., 460 ; Poresh Nath Ghosh 
V. Krishna Lai Datta^ 23 W. R., 50). The extension of time authorised 
by sec, 66 [cl. (3)] can be granted by the Court after the decree and not 
only when passing the decree under cl. (2). It has been further held 
by Prinsep, j., that the application for such extension of time may be 
made by the judgment-debtor on a mere petition and not in the form of 
an application for review of judgment {Bodh Narain v. Mahomed Musa^ 
26 Calc, 639 : 3 C. W. N., 628). 

W^aiver of the rig^ht to eject.— landlord cannot sue for cancel 
nient of lease and ejectment after he has sued for and realized the 
arrears of rent mesh Chandra Chaturji Kamarudin Lashka}\ 

7 W. R., 20'. Receipt of rent subsequent to decree for ejectment from 
a tenant against whom the decree was passed renders execution of the 
decree impossible {Noha Krishna Sluhkurji v. Harish Chandra Banurji^ 
7 W. K., 142 ; Savi v. Hahesh Chandra Basu^ W. R., Sp.No., 1864, Act X 
29>. A landlord, who sues for arrears of rent for the whole of one 
year and a portion of the next, and also for ejectment is not entitled to 
a decree for the latter. The right to ejectment under section 22 of the 
Rent Act (Heng. Act VIII of 1869) accrues at the end of the year, 
and forfeiture or determination of the tenancy thereupon takes place, but 
if the landlord sues for subsequent arrears, he treats the defendant as 
his tenant, and the right acquired under that section must be taken 
to have been waived {joyeshar Chaudhrain v. Mahomed Ibrahim^ 
14 Calc., 33). 
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67 . An arrear of rent shall bear simple interest 

Interest on twelve [and a half] per 

arrears. centum per anuum from the expiration 

of that quarter of the agricultural year in which the 
instalment falls due [to the date of payment or of the 
institution of the suit, whichever date is earlier.] 

The words “and a half’ within brackets have been inserted and for the 
words “ to the institution of the suit”, the words “to the date of payment or 
of the institution of the suit, whichever date is earlier,” have been substi- 
tuted by s. 15, Act I, B. C., 1907 and in Eastern Bengal by Act I, E. B. 
C, 190S. 

Interest must be decreed.— Under the terms of this section 
interest at the rate of 12% p. c., p. a., must be decreed. The Courts have 
no discretion in the matter. Only if damages are awarded under sec., 68, 
should interest not be decreed. Under the former law it has been held that 


when a decree for rent at an enhanced rate is obtained, interest runs on 
the arrears at the rate of 12 p.c. p.a. from the date on which they became 
due (Ahsanullah v. Aftadudin Mahomed^ 3 C. L. R., 382. But see Ghulam 
AH V. Gopal Lai Tagore^ i W. R., 56 ; Samira Khatun v. Gopal Lai 
Tagore^ i W. R., 58 ; Raj Mohan Neogi v. Anand Chandra Chaudhn\ 
10 W. R., 166). Even when a landlord has no village office and has not 
under sec. 54 (2) appointed a convenient place for payment, arrears of 
rent will carry interest {Fakir Lai Go^wami v. W, C. Bonnet jee^ 4 C. W. 
N., 324). The mere non-enforcement by a landlord even for a series 
of years of his right to interest upon arrears of rent does not amount to 
a waiver of such right {Johari Lai v. Ballab Lal^ 5 Calc., 102 : 4 C. L. R., 
349 ; Rati Kant Basu v. Gangadhar Biswas, W. R., F. B., 13 ; Shyama 
Charan Mandalw. Hiras Mulla, 26 Calc., 160) 


Interest only due at the end of each quarter.— According 
to the terms of this section, whether the rent is payable monthly or 
quarterly, interest only runs from the expiration of the quarter in which 
the instalment of rent falls due. In the case of Hemanto Kumar i Debt 


v. fagadendra Nath Rai, (22 Calc., 221), however, their Lordships of the 
Privy Council have said : — “It appears there arc some arrears which 
have become due since the Bengal Tenancy Act, 1885. The Subordinate 
Court held that interest was to be calculated monthly on the arrears but 
the High Court held that under the provisions of that Act as regards 
arrears which became due after the Act came into force, the interest 
should be calculated quarterly. It appears to their Lordships that the 
High Court were wrong# and that the provision in section 67 of the Act 
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on which they relied, only applies to cases when the rent is payable 
quarterly. Here it is not disputed that the rent is payable monthly, and 
on rent in arrear it appears to their Lordships that interest ought to be 
calculated monthly.” If the lease dreating a tenure provided for monthly 
instalments a purchaser at a rent sale is bound by the same and must pay 
interest as each monthly kist falls due {Nadia Sundari Debt v. Girindra 
Narain Sin^ka^ 7 C. L. J., 24 n). 

Valid tender. — A valid tender of rent, however, stops the running 
of interest {Kripa Sindhu Mtikerjee v. Annada Sundari^ 35 Calc., 34 : ii 
C. W. N., 983 : 6 C. L. J., 273 F. B). 

Changes made by Act I, B. O., of 1907 . —The report of the 
Select Committee on the Bill explains the changes made in this section 
as follows : — 

“The preHcnt clause provides definitely^ for the levy of interest on arrears 
of rent before the institution of a suit. This point arose in the course of our 
discussion of edause 4, regarding the definition of rent. Wo find that the 
framers of the Act of 1885 apparently intended to provide for the levy of 
interest before the institution of a suit, and that this was definitely allowed 
by the former Acts. From the wording of section 67, how'ever, it might l>e 
inferred that interest could only 1m*. levied on arrears in cases W’hcre a suit had 
been instituted, and that any interest, taken before a suit was brought, might 
be treated as an illegal exaction under section 75. It has l>een represented 
that it is a common practice for landlords to take interest on arrears paid 
without the institution of a suit, and that it would be a hardship both to land- 
lords untl td tenants to hold that no interest eould be charged indess a suit 
were instituted. We consider that on the whole it is advisable that the law 
should contain a dc6nite provision in regard to this matter, more especially 
as such provision would merely Iw carrying out the intenti«)n of the framei*s 
of the original Act. 

We also propose that the rate of interest should Ihj altered from 12 per 
cent to 12. i per cent. The adoption of the latter rate will greatly facilitiite 
calculation, and this is the rate which is allo\ved by the Cess Act on arrears 
of cesses payable by tenants to landlords.*’ 

The same changes have been effected for Eastern Bengal by Act I, E. 
B. C., of 1908. 

Produce rents.— No interest would seem to be payable on arrears 
of produce rents, for interest is under this section payable only on an 
'“arrear of rent”, and an “arrear” is defined in sec. «;4 (3) as any instal- 
ment or part of an instalment of rent not didy paid at or before the time 
when it falls due, and it is only a money rent, which is under s. 53 pay- 
able in instalments. See also Krishna Gopal Mawar v. Barnes (2 Calc., 
374)1 aind Rangayya Appa Rao v. Bobba Sritamulu 8 C. W. N., 162 ; 
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L. R., I. A., 31) eem that damages may be awarded in 

a suit for the money equivalent of a produce rent {Apurba Krishn Rai v. 
Ashuiosk Datta^ 9 C.W. N., 122). 

Contracts made after the passing of the Act — Under s< ( tion 
>7^5 (3^ (hj nothing in any contract made between a landlord and 
a tenant after the passing of this Act (f. c., 14th March, itS85), shall 
affect the provisions of this section relating to interest payable on 
account of arrears of rent : so, in a case in which the tenant had a^i eed 
by a kabuiyat executed before the passing of the Act, but the term of 
which expired after the Act had come into force, to pay interest on 
arrears at the rate of r anna per rupee per mensem, it was held that this 
was a good contract during the pendency of the lease, but on the expiry 
of its term the tenant, who had held on without executing a fresh lease, 
was liable to pay interest on the arrears only at the rate of 12 p. c., p. a., 
{Alim V. Sotisk Chandra Chaturdhurin^ 24 Calc., 37) ; and when the 
lease is a subsisting one, a purchaser buys the lease subject to its terms 
including that relating to interest {Lai Gopal Datta v. Monmotho Lai 
J^attay 9 C. W. N., 175 : 32 Calc., 258. See also Raj JVarain Afilra v. 
Panna Chandy 7 C. W. N., 203). So also in the case of a kabulyat 
executed before the passing of the Act, when the tenant has acquired 
the holding by private purchase {Tilak Chandra Rar v. Jasoda Kumar 
Raiy 1 1 C. W. N., 215 . But in another case, Kishori Lai I)c v. Ad- 
ministrator General of Bengal^ (2 C. W. N., 303) in which a tenant had 
agreed in a kabulyat executed before the passing of the Act, for a term 
which expired before the Act came into force, to pay interesi^at the rale 
of 75 p. c. p. a., and who had held over on the expiry of the term of his 
lease and who was sued for arrears accruing due after the coming into 
force of this Act, it was held that he was liable to pay interest at the rate 
specified in the kabulyaty on the ground that he was to be taken as 
holding over on the same conditions as those set out in his kabulyat 
and if any contract between him and his landlord was to be implied, it 
must be taken to have been entered into so soon as the lease expired 
rather than at the beginning of each year. But in the subse(|uent case 
of AH Mamud Paramanik v. Bhagabati Debia^ (2 C. W. N., 525) this 
ruling was not followed, and the tenant who held over, and whose lease 
had expired after the passing of the Act, was found liable to pay interest 
on arrears only at 12 p. c. p. a. The same was also held in another case, 
{Administrator General of Bengal v, Asraf Aliy 28 Calc., 227), in which 
the lease of the tenant who held over had expired before the passing 
of the Act. See Dinanath Singh v. Abharam Karuniy (i C. L. J., %n) and 
the note Holding overf to sec. 51, pp. 179, 180. In Kali Nath Sen v. 
Trailokhya Nath Rnu (26 Calc., 315 : 3 C. W. N., 194), it has been held 
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that a btipulaliuti for the payment of interest at an unusual and exorbi- 
tant rate, made in a contract entered into before the passing of this 
Act, cannot be supposed to be an incident of a tenancy which would 
attach to it after a sale for arrears of rent. And when in a lease the 
stipulation was ihat the lessee should pay a sum of rupees ten in default 
of delivery to ilie landlord of a certain quantity of molasses, held^ that 
this was merely a personal covenant of the lessee, and it not having 
been notified in the sale proclamation, the auction-purchaser was not 
bound to pay it Narayan Mitra v. Panna Chaml 7 C. W. N., 

203.) rhe.breaking up of a tenure created before the Act, with the 
consent of the landlord does not create a new tenure and interest stipula- 
ted by the original kalmlyat is not affected by this Sec. {Madhumala v. 
Alfa::uddi 13, C. W. N., 962). 

Orissa. — In Orissa where the provisions of sec. 67 have been e.xtended 
but not those of sec. 178, a contract modifying the provisions of sec. 67 
as to payment of interest on arrears can be made {Gobinda Chandra 
Mahapatra v. Ram Chandra Nisanka^ 13 C. W. N.^ 95). 

This section is controlled by section 179. — The provisions 
of this section are rendered inapplicable to permanent mukarari leases 
by sec. 179 (^Atulya Charan BkIsu v. Tuhi Das Sarkar^ 2 C, VV. N., 
543^, This was affirmed by the Full Bench decision in Matan^tnt Debt 
V. Makrura Bibiy (29 Calc., 674 : 5 C VV. N., 438), in which the ruling in 
Basanta Kumar Rai v. Promotho Nath Bhatiacharji (26 Calc., 130 : 3 
C. W. N., 36) to the contrary effect was set aside. 

68 . (1) If, in any .suit brought for the recovery 

of arrears of rent, it appears to the 
Court that the defendant has, without 
reasonable or probable cause, neglected 
or refused to pay the amount of rent 
due by him, the Court may award to the 
plaintiff, in addition to the amount decreed for rent 
and costs, such damages, not exceeding twenty-live 
per centum on the amount ot rent decreed, as it 
thinks fit : 

Provided lhat interest shall not be decreed when 
damages are awarded under this section. 

(2) If, in any suit brought for the recovery of 
arrears of rent, it appears to the Court that the plain- 


Rower to aw aril 
damages on rent 
w'ithheld with- 
out reasonable 
cause, or to de- 
fendant impro- 
perly sueil for 
rent. 
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tiff has instituted the suit without reasonable or pro- 
bable cause, the Court may award to the defendant, 
by way of damages, such sum, not exceeding twenty- 
five per centum on the whole amount claimed by the 
plaintiff, as it thinks fit. 

Extended to Orissa, (Not., Sept. loth, 1891). 

Non-payment of cesses.— Tenants are liable to damages for 
rneglect to pay road and public works cesses (Sanniu Prascfd Gan^i^uli 
V. Prasanna Kumar Sandial, 8 Calc., 290). This is also the case under 
the present law, for road and public works cesses are rent within the 
meaning of this section [sec. 3 (5), p. 27]. 

Damages in lieu of interest only up to date of suit.- The 
proviso to sub-section (i) provides that interest is not to be decreed 
when damages are awarded. The damages represent the sum which the 
plaintiff is allowed in lieu of interest up to the date of suit : their award 
does not interfere with the interest which under sec. 68 may be allowed 
subsequently to that date, and would certainly not prevent the Court from 
allowing interest from the date of decree ( Watson v. Srikrishna Phumik^ 
21 Calc., 132). Damages were disallowed in a suit in which a set-off had 
been claimed on account of a sum due to the defendant under a Privy 
Council decree ( Bharat Prosad Sahi v. RamcsJnvar Koct\ 8 C. W. N., 
Ii8>. 

Limitation. —The period of limitation in suits for arrears of rent 
is three years from the last day of the year in which the arrear fell due 
[Sch. Ill, Part I, art 2, (b)]. Applications for execution of decrees made 
under this Act, if for sums not exceeding Rs. 500, are barred, if not 
presented within three years of the date of the final decree (Sched. Ill, 
Part III, art. 6). 

Prudnce-rents. 

Product-rtiUo. 69- (l) Where rent is taken by 

Order for ap- appraisement or division of the 

praising or ^ ^ 

dividiiij,' pro produce, — 

(a) if either the landlord or the tenant neglects to 
attend, either personally or by agent, at the 
proper tifiie for making the appraisement or 
division, or 



Sec. 69.1 


PRODUCE RKNT^. 


237 


(b) if there is a dispute about the quantity, value 
or division of the produce, 
the Collector may, on the application of either 
party, and on his depo.siting such sum on account of 
expenses as the Collector may require, make an order 
appointing such officer as he thinks fit to appraise or 
divide the produce. 

(2) The Collector may, without such an applica-' 
tion. make the like order in any case where in the 
opinion of the District or Sub-divisional Magistrate 
the making of the order would be likely to prevent a 
breach of the peace. 

(3) Where a Collector makes an order under this 
section, he may, by order, pi'ohibit the removal of the 
produce until the appraisement or division has been 
effected ; [but an order made by the Collector under 
this sub-section shall not prevent tlie execution of 
any order passed by the Court for the distraint of 
the tenant’s crops.] 

[(4) Every officer appointed by the Collector 
under sub-section (1) to appraise or divide the pro- 
duce shall, for the purposes of the Indian Penal Code, 
be deemed to be a public servant.] 

For E. 15 . and A., in sub-section (3) read “a ("ivil Court’ for ‘ihe 
Court”. 

Extended to Orissa, iNot., Sept, roth, 1891). 

The words in brackets at the end of sub-section (3) and sub-section 
(4) have been added by sec. 16, Act I, l>. C., of 1907 and in Eastern 
Bengal by Act I, E. 15 . C., of 1908. The object of the addition to sub- 
section (3) is to prevent delay arising from Civil Courts passing orders 
for distraint and Collectors at or about the same time passing orders for 
appraisement in respect of the same produce. It was at first proposed 
that when an application for distraint had been made, the Collector 
should not make any order for appraisement. But it was subsequently 
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considered that as a distraint is made for the realization of rent due for 
not more than one year, and appraisement is made in respect of the 
produce still on the ground, there is no reason why appraisement should 
not proceed, although the crop is under distraint. It has therefore been 
provided that an order under this section shall not interfere with any 
» order passed by a Civil Court for the distraint of the crop. 

Sec. 69 is applicable upon the assumption that the rent is taken by 
appraisement or division ; the section ceases to be applicable when there 
is a dona fide dispute as to the character of the holding itself {Mir 
J*apurah hossein v. Gopi Naraian^ 7 C. L. J., 251). 

Division or appraisement. — Produce rents are collected on two 
systems — called the agorebatai and danabandi systems. According to 
the former, the produce is divided between the landlord and tenant. 
According to the latter, the outturn of the crop and its value are ap- 
praised, and the tenant pays the landlord his share either in grain or 
in money as may be agreed on. The two systems are described in a letter 
from the Commissioner of Patna to the Hoard of Revenue, No. 1130 of 
the 2 1 St August, 1858, as follows. Under the ajrorebatai system ‘‘the 
landlord employs men,” it is said, “to watch his share of the crop 
when it approaches maturity, and when it is ready, cuts and carries 
it himself. In a more common variety of the same tenure the crop 
is cut and threshed by the raiyat under the superintendence of the 
r^amindar^s servants, and the produce divided on the threshing-floor ; 
but it is also matter of arrangement between the parties in this case 
whether the landlord shall have the straw 01 only the grain, and whether 
it shall be delivered at the threshing-floor of the raiyat'.s village, or at 
some other place more convenient to the zamindary Under the danabandi 
system, it is said, “when the crop is ripe, the pahvari^ the jtj^omasihay the 
amin^ a jareebkush or measurer, a salis or arbitrator, navisindu or writer” 
and the jei raiyats (head raiyats’ “ of the village, with the raiyat himself, 
proceed to the field in which the crop is growing. The salis first makes 
an estimate of the produce, the amin then makes another. If the two 
estimates agree, the matter is considered settled. If they differ, the 
raiyat cuts a cottah where the crop is thinnest ; the zamindar^s people 
cut another, where it is heaviest. The produce is threshed out, mixed 
together, and weighed, and the produce of the whole field is estimated 
from this sample. A memorandum of the result, called a danabandi^ is 
made out by the patwari and his writer, and signed by those present. 
The raiyat is then at liberty to cut and store his grain. The patwari 
next prepares a paper, called a behree^ showing the amount of grain in 
the possession of the raiyat, and the respective shares of the malik and 
the raiyat, and sends for the malWs share, which the raiy.it cither pays 
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in grain or money, as may have been agreed upon. If the agreement is 
to pay in money, the gomastha writes to the amlak of the surrounding 
villages for the nirik or market rate, which is returned on the back of his 
letter, and an average is then struck. It will thus be seen the accounts 
of the estimate of the crop and its weighment form the chief evidence 
in these bhaoli cases, and that a jamawasil account is of comparatively 
little use.” 

Officers appointed to discharge the functions of a Collec< 
tor. — By a notification, dated 21st April, 1886, published in the Calcutta 
Gazette of the 28th idem, Part I, p 466, all officers in charge of sub-divir 
sions were invested with the powers of a Collector for the purpose of 
disciharging the functions of a Collector under sections 69 to 71 of this 
Act. By a notification, dated 28th May, 1886, published in the Calcutta 
Gazette of the 2nd June, 1886, Part I, p. 652, the Deputy Collector of 
Howrah, and by a notification, dated the 4ih May, 1893, published in the 
Calcutta Gazette of the 5th Dem, Part I, p. 274, the Deputy Collector 
attached to the sadar station of Gaya, were invested. with the powers of a 
Collector for the purpose of discharging the functions referred to 
in these sections. See note, p. 41. 

Collector a “Court.” Officer appointed by him not a “pub- 
lic servant.”— A Collector acting under this and the following section 
is a “Court” within the meaning of sec. 195 of the Criminal Procedure 
Code, and his sanction is necessary to the prosecution under secs. 
465 and 471 of the Penal Code of tenants who had filed rent receipts 
alleged to be forgeries in certain appraisement proceedings before him 
{Raghubans Sa/iat v. /\okil SOtgh^ 17 Calc, 872). But a person nominated 
by the Collector under this section for the purpose of making a division 
of crops between the landlord and tenant is not a “ public servant ” within 
the meaning of section 186 of the Penal Code /-<r// v, Thakur 

Prasad^ 18 Calc., 518). Sub-section (4) sets aside this ruling in the 
province of Bengal. 

Collector not empowered to decide disputes as to nature 
of tenancy. — Neither this nor the following section gives the Collector 
power to decide disputes as to whether the tenancy is a bhaoli one, or 
one held on a money rent. When there is a bona fide dispute as to whe- 
ther rent is bhaoli or nagdi^ a Deputy Collector has no jurisdiction to 
proceed under secs. 69 and 70 {^Nukheda Singh v. Ripu Mardan Singhy 
4 C. W. N.. 239). 

A co-sharer landlord oann\. c apply for appraisement or 
division.— An application under s. 69 cannot be made by some only of 
a body of landlords, such an application being authorized by the pro- 
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visions of the Bengal Tenancy Act and not by those of the Civil 
Procedure Code {Nukheda Singh^ v. Ripu Mardan Singh^ 4 C. W. N., 239.) 

No stamp duty leviable.— Art. 4, Sched. II, Act I of 1879, 
exempts from stamp duty an appraisement of crops for the purpose of 
ascertaining the amount to be given to a landlord as rent. 

Notice. — The Collector is apparently not bound to give the 
opposite party any notice before making an order under this section, 
though under section 70, sub-section (2) the officer appointed to make an 
appraisement or division must give the opposite party notice of the time 
and place at which the appraisement or division will be made ; but it 
would seem desirable that in ordinary circumstances he should do so. 

70. ( 1 ) When a Collector appoints an officer under 
the last foregoing section, the Collector 
where omecr iiia}’^, in his discretion, direct the officer 
appointed. associate with himself any other 

persons as assessors, and may give him instructions 
regarding the number, qualifications and mode of 
selection of those assessors [if any], and the pro- 
cedure to be followed in making the apprai.«ernent or 
division and the officer shall conform to the instruc- 
tions so given. 

(2) The officer shall, before making an appraise- 
ment or division, give notice to the landlord and 
tenant of the time and place at whicli the appraise- 
ment or division will be made ; but if either the land- 
lord or the tenant fails to attend either personally or 
by agent, he may proceed ex parte. 

(3) When the officer has made the appraisement 
or division, he shall submit a report of his proceed- 
ings to the Collector. 

(4) The Collector shall consider the report, and 
after giving the parties an opportunity of being heard 
and making such enquiry (if any) as he may think 
necessary, shall pass such order thereon as he thinks 
just. 
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. (5) The Collector may, if he thinks fit, refer any 
question in dispute between the parties for the deci- 
sion of a Civil Court, but subject as aforesaid, his 
order shall be final and shall, on application to a Civil 
Court by the landlord or the tenant, be enforceable as 
a decree. 

(6) Where the officer makes an appraisement, the 
appraisement papers shall be filed in the Collector’s 
office. 

Extended to Orissa, ("Not., Sept, foth, 1891;. 

Sub-section (6). — Until a Collector passes a final order under the 
sub-section, either the landlord or the tenant can institute a suit in 
the Civil Court for the purpose of having decided the questions at issue 
between them, and the fact of an application having been made to the 
Collector under sec. 69 will not be a bar to the prosecution of such 
a suit. “ The* jurisdiction of the Civil Court is superior to that of the 
Collector under secs. 69 and 70 of the Uengal Tenancy Act, and, so long 
as no final order has been passed by the Collector under those sections, 
it is quite competent to the Civil Court to proceed with a suit involving 
the decision of the same question, and, if necessary, to direct the Col- 
lector to stay his hand ; and there is nothing in the Bengal Tenancy 
Act to show that the provisions of the Civil Procedure Code relating to 
the taking charge of property in dispute for its preservation and to the 
appointment of Kcceivcrs are not applicable under sec. 143 of that .Act 
to suits between landlord and tenant’" (S. .As., Nos. 1560 to 1582 and 1S08 
to 1810 of 1888, decided by Banerjee and Kampini, JJ., 22nd July, 1889). 
The order of a Collector passed under sec. 70 (5) is final only when the 
proceedings are between landlord and tenants. As between tenants and 
third parties, his decision is not fin.il, and a suit will lie for establishment 
of title and for recovery of the crops KChkedi v. Chaim Ma^ar^ i C. L. ]., 
52 n : 32 Calc., 422). 

71. (1) Where rent is taken by appraisement of 

Righu and produco, tlie tenant shall bo entitled 

exclusive possession of the pro- 

duce. 

(2) Where rent is taken by division of the pro- 
duce, the tenaut shall be entitled to the exclusive pos- 
lU 
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session of the whole produce until it is divided, but 
shall not be entitled to remove any portion of the 
produce from the threshing-floor at such a time or in 
such a manner as to prevent the due division thereof 
at the proper time. 

(3) In either case the tenant shall be entitled to 
cut and harvest the jiroduce in due course of husband- 
ry without any interference on the part of the land- 
lord. 

(4) If the tenant removes any portion of the pro- 
duce at such a time or in such a manner as to prevent 
the due appraisement or division thereof at the proper 
time, the produce shall be deemed to have been as 
full as the fullest crop of the same description ap- 
praised in the neighbourhood on similar land for that 
harvest 

Extended to Orissa, (Not, Sept, loth 1891.) 

Penalties for interference with the produce— Under sec. 
l86 (I) (c), if any person otherwise than in accordance with this Act or 
some other enactment for the time being in force, except with the 
authority or consent of the tenant, prevents or attempts to pre\ ent the 
reaping, gathering, storing, removing or otherwise dealing with any 
produce of a holding, he shall be deemed to have committed criminal 
trespass within the meaning of the Indian Penal Code. And under 
section 186 (2), any person who abets within the meaning of the Indian 
Penal Code the doing of any act mentioned in sub-section (i), shall 
be deemed to have abetted the commission of criminal trespass within 
the meaning of that Code. 

Suit against a depositary. — In the course of proceedings under 
sections 65 and 70 of this Act, the landlord’s share of the produce was 
deposited with two independent persons, who executed a receipt, 
agreeing to deliver it up, whenever called on to do so. Subsequently, 
the landlord applied to the Collector for his share of this produce, 
and one of the depositaries appeared and stated that the whole of the 
produce, excepting 40 rnaunds, had been destroyed by rain. On the 
Collector declining to give the landlord any relief, he instituted a suit 
against the depositaries in the Civil Court for the value of the 
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produce deposited with them, and it was held (i) that the receipt 
executed by the defendants established privity between them and the 
plaintiff, and (2) that when a plaintiff seeks relief in the Civil Court not 
against his tenant, but against a third party, a depositary or bailee, 
there is nothing in sections 69 and 70 to bar his suit {Jagii Singh v. 
Chua Sing/if 22 Calc., 480). 

Suits for produce rents.— Arrears of produce rents can be sued 
ioY (Krishnd Band/iu iihaiiacharji v. Roiish^ 25 W. R., 307) and such 
suits lie in the Civil Court and not in the Small Cause Court {Shoma 
Mehta v. Rajani Biswas ^ i C. VV. X., 55; Krishna Band/iu v. Rotish^ 25 
W. R., 307 ; Tazuddin v. Ram Prasad Bhagat^ I All., 217). See notes 
pp. 27, 198. The damage to the plaintiff is the value of the crops at 
the time they were due and not subsequently iLachman Prasad v. 
l/ulash Mahtan^ 2 B. L. R., App., 27 : 11 W. R., 151). A khasra 
or appraisement of the crop, though not made in the presence of the 
tenant (a danabandi tenant) is evidence against him, if he had notice 
when the kh isra was about to be made \^Huri Naiain Singh v. Beljit 
Jhay 24 W. R., 125). A landlord who refuses to accept rent in kind 
when it is offered to him on the ground that he is suing for a money 
rent, cannot on the dismissal of his suit come into Court again and 
sue his tenant for the value of what he refused when it was proffered 
( A'arain Gir v. Gaur Saran Dasy 23 W. R., 368). In a suit for arrears 
of produce rent in which interest was claimed under a custom it 
was held that the plaintiff not having proved the alleged custom, 
secs , 54 (3), 67 and 68 were applicable, and the plaintiff was not entitled 
to get interest as claimed, but damages at the rate of 25 p. c. {Apiirba 
Krishna Rai v. Ashutosh Dattay 8 C. W. N., cclxxxiv). 


Liability for rent on chanye oj' landlord or after 
tranajer oJ tenure or holdiny. 

72. (1) A tenant shall not, , when 
his landlord’s interest is transferred, 
be liable to the transferee for rent 
which became due after the transfer 
and was paid to the landlord whose 
interest was so translerrod, unless 
the transferee has before the payment given notice of 
the transfer to the tenant. 


fjiability for rtiU on 
change of fandlonl or 
after tranaftr of (tnure 
or holding. 

Tenant nob liable to 
transferee of land- 
lord’s interest for rent 
paid to former land- 
lord, without iiotiee 
of the transfer. 
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(2) Where there is more than one tenant paying 
rent to the landlord whose interest is transferred, a 
general notice from the transferee to the tenants pub- 
lished in the prescribed manner shall be a sufficient 
notice for the purposes of this section. 

Extended the Orissa, (Not., Sept. loth, 1891). 

Bent in secs. 72 to 75 includes money recoverable as 
rent.— Under sec. 3 (5), the word “rent” in secs. 72 to 75 includes also 
money recoverable under any enactment for the time being in force as 
rent. See note, p. 30. Where a landlord transferred his interest to another 
person and the tenant got notice of the transfer from the transferor, but 
not from the transferee : Ae/tf, that payments of rent made to the transfer- 
or after such notice were not valid payments, and the transferee could 
claim them from the tenant. The object of sub-section (2) of s. 72 is to 
relieve the transferee landlord of the necessity of giving notice to each 
tenant : it does not make such notice a necessary notice ( iVodtn CAamira 
CAaudAtiti v. Surcndra Nat A GAosA^ 7 C. W N., 454;. 

Landlord’s right to transfer his interest. -A landlord can 
create a tenure intermediate between him and his tenants, but they are 
not bound to pay rent to the tenure-holder, till they have received notice 
of Xht 3 LSs\gnn\eni {Mansur AAmud w Aziziniin^ W . R., Sp. No , 1864, 
Act X, 129). A parcel of land being a portion of the land composing a 
patni can be sold in execution of a decree against the patnidar and the 
tenant will be liable to pay rent to the purchaser after receipt of notice 
of the purchase {MadAab Ram v. Doyal Chandra Ghosh, 2 C. W. N., 
108 : 25 Calc., 445)- But a landlord cannot grant two leases of the Same 
interest in the same property (AWAi/;/ v. Pamhu Mandal, ii W. K., 128), 
If a raiyat without notice of the assignment of his landlord’s interest 
pays his rent to the former landlord, the transferee cannot recover from 
him rent so paid {Nil Mani Rai v. Hills,, 4 W. K., Act X, 38). This is in 
accordance with the provisions of sec. 50 of the Transfer of Property 
Act, which, however, require that the rent should be paid in good faith to 
the person of whom the tenant in good faith held the property. The 
element of good faith does not seem to be required by the terms of sec. 
72. If tenants after having had notice of the purchase of a zamindari 
choose to continue to pay their rents to, or for the use of, the former 
proprietor, they do so at their own peril, and cannot plead such pay- 
ments in answer to a suit for rent by the new owner {Collector of RajsAa- 
hye\, Harasundari Debi, W. R., .Sp. No, 1864, Act X, 6). The same 
rule applies when tenants continue to pay rent to ro-sharer landlords 
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after notice of the acquisition by the third party of an inderest in the 
land {A aim v. Ram Lai I Shaha^ 2$ Calc., 330). 

Bent paid in advance.-— A tenant who pays rent to his landlord 
in advance is not, under the terms of this section, entitled to credit from 
the transferee for this payment. The landlord may sue both the tenant 
and the transferee for the rent {Madan Mohan Lai v. Holloway^ 
12 Calc., 555). But in one case decided under the former law it was 
ruled that an auction-purchaser with notice of a payment in advance, 
made by the tenant to the former proprietors, of rent due for a period 
subsequent to the date of purchase, is bound by such payment {Ram Lai 
Saha V. Jo^endra Narain Rai^ 18 W. R., 328). In another case it was 
held that a purchaser of land is bound by a contract between his vendor 
and a tenant, which is secured by the rent of the land remaining in the 
hands of such tenant, the contract being in the nature of an assignment 
of rent of the property sold (Churaman Siny;h v. Patu Kuar, 24 
W. R , 68). 

Back rente. — Back rents may be assigned {Harinath Mazumdar v. 
Moran &* Co., W.R., Sp. No., 1864, Act X, 127), but the assignment is 
not valid against the tenant unless he has had e.xpress notice, or is a 
party to or otherwise aware, of the transfer (secs. 131 and 132 of the 
Transfer of Property Act). Under the provisions of sec. 135 of the 
Transfer of Property Act, a debtor is discharged by paying to the 
creditor before judgment the price and incidental expenses of the 
purchase of the debt {Muchiram Rarik v. Is/ian Chandra Chakravartti, 
21 Calc., 568). Suit for arrears of back rents, though held under the old 
law to be suits for rent {Kpishna Kumar Mitra v. Mohesh Chandra 
Ranurjt\ W. R., Sp. No., 1864, .Act X, 3 ; Ilarinaih Mazumdar v. Moran 

Co,, W. R., Sp. No., 1864, Act .\, 127 ; see i onira, Bhai^Man Sahai v. 
Sangeshar Chaudhri, 19 VV. R., 431), would not seem to be suits for rent 
under the present .Act. They are suits for debt only ; for rent under sec. 
3 (5) is whatever is payable by a tenant to his landlord and the assignee 
of the back rents cannot have been the landlord of the tenant at the 
time the rents accrued. See note to sec. 66 p. 228. Under sec. 148 (h) 
execution of a decree for arrears of rent cannot be taken out by an assig- 
nee, unless the landlord’s interest in the land has become and is vested 
in him {Dinonath De v. Golafi Mohini Dasi, i C. W. N., 183). 

Service of notices.— Sub-section (i) of sec. 72 does not require 
that the notice therein contemplated should be served in any particular 
manner. It does not require to be served in the manner prescribed by 
rule 3, Chap. I of the Govt, rules under the Tenancy Act (Madhad Ram 
V. Doyal Chandra Ghosh, 25 Calc., 445 : 2 C. W. N., 108). A special 
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rule has been passed for the service of the general notice referred to in 
sub section (2) of this section (see rule 33, Chap. V of the Govt, rules, 
Appendix 1 ). 

Apportionment of rent.— Under sec. 37 of the Transfer of Pro- 
perty Act, when, in consequence of a transfer, property is divided and 
held in several shares, and thereupon the benefit of any obligation 
relating to the property as a whole passes from one to several owners 
of the property, the corresponding duty shall in the absence of a con- 
tract of the contrary amongst the owners, be performed in favour of 
each of such owners in proportion to the value of his share in such pro- 
perty, provided the duty can be severed and the person on whom the 
duty lies has had reasonable notice of the severance. But the provi- 
sions of this section do not apply to leases for agricultural purposes, 
unless and until the Local Government by notification in the official 
Gazette so directs. No such notification has as yet been issued, so that 
there is as yet no definite legal provision for the apportionment of rents, 
when the interests of the landlord are transferred to more than one 
person. Under the Estates Partition Act, (V, B. C., of 1897,) when a 
revenue paying estate is being divided, if it be necessary to divide 
tenures or holdings, rents can be apportioned between the different 
proprietors by the Revenue Officer entrusted with the duty of making 
the partition (see secs. 81 and 83, Act V, H. C., of 1897). In all other 
cases recourse must be had to a civil suit and the rents will then be 
apportioned by the Court, though there is no express law on the 
subject to guide it. There is no provision in this Act for the appor- 
tionment of rent, which is “required by the necessities of mankind, 
the exigencies of families and the demands of business.” The absence 
of such provision has always been “a fruitful source of litigation and 
harassment to raiyats”. (Rent Commission Kept., Vol. I., p. 57, para 127). 

There are many cases under the old law, in which it has been ruled 
that the Civil Courts can apportion rents on a suit being brought for 
the purpose. Thus, in the case of Beni Madhub Ghosh v. Thnkur Dass 
Mandal (B. L. R., F. B., 588 : 6 W. R., Act X, 71) Peacock, C. J., 
said “It appears that the tenant originally held under four brothers 
of whom Gobind Mani’s husband, Sri Krishna, was one. They were a 
joint family, and the tenant was paying rent to them jointly. 1 should 
have thought myself, though it is unnecessary to express any decisive 
opinion on the point, that where rent is received by a joint family, the 
tenant is not liable to be sued by each member of the joint family for a 
separate share of rent. But if the estate is severed by partition, and, 
instead of being a joint estate, becomes separate estates, then the rent 
would be apportioned in respect of the several allotments, and each 



Sec. 72.] 


APPORTIONMENT OF RENT. 


247 

member would be entitled to sue for his separate share of the rent in 
respect of the lands allotted to him on partition.” Then in Gopanand 
Jha V. Govind Prasad^ (12 W. R., 109) it was ruled that when a lessee 
is evicted by title paramount to that of his lessor, an apportionment 
of the rent may take place in an action brought for the purpose, 
and that the onus is on the lessor to show what is the fair rent 
of the land out of *which the tenant was not evicted. Again, in 
Srinath Chandra Chattdhri v. Mohesh Chandra Bandopadhya^ (i C. 
L. R., 453), it appeared that Rajah Gopal Singh Deb was the 
proprietor of seven mauzas which were let in patni . Three of them 
were bought at a sale in execution of a money decree against Rajah 
Gopal Singh Deb by the plaintiffs and four by the defendants, and 
the plaintiffs sued the patnidars for the proportionate amount of the rent 
due to them and for the determination of that amount, making the 
purchasers of the remaining four mauzas parties defendant ; and it was 
held that the suit was properly framed. In Annoda Charan Rai v. 
A'rt// AW, (4 Calc., 89), the Court (Garth C. J., and McDonell, 
J.,) said : If ijmali property is let to a tenant at one entire rent, we 

think it clear, upon principle and authority, that the rent is due in its 
entirety to all the co sharers, and that all are bound to sue for it ; and 
that no co-sharer can sue to recover the amount of bis share separately, 
whether the other co-sharers are made parties to the suit or not. Of 
course, if the land demised ceases to be ijmali,^ and one portion of the 
divided area becomes the property of A, whilst another becomes the 
property of B, it is necessary that an apportionment of the rent should 
take place ; and then, in order to obtain such an apportionment, it 
would be quite proper that either A or 13 should bring a suit againsi the 
tenant for so much if the rent as he considers his proper portion, mak- 
ing B or A, as the case may be, defendant to the suit. But here there 
has been no division of the area of the property. The area is entire, 
the rent has always been paid by the tenant in its entirety, and the 
title of the other co-sharers remains ijmali,^' The suit was accordingly 
dismissed. In Ishar Chandra Datta v. Ram Krishna Das^ (5 Calc., 902 : 
6 C. L. R., 421), it was held by a Full Bench, “ that a sale of a share in 
a tenure, which has been let out to a tenant in its entirely, does not 
of itself necessarily effect a severance of the tenure or an apportionment 
of the rent ; but if the purchaser of the share desires to have such a 
severance or apportionment, he is entitled to enforce it by taking 
proper steps for that purpose. If he takes no such steps, then the 
tenant is justified in paying the entire rent, as before, to all the parties 
jointly entitled to it. But if the purchaser desires to effect a severance 
of the tenure, and an apportionment of the rent, ne must give the 
tenant due notice to that effect, and, then, if an amicable apportionment 
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of the rent cannot be made by arrangement between all the parties 
concerned, the purchaser may bring a suit against the tenant for the 
purpose of having the rent apportioned, making all the other co-sharers 
parties to the suit.” It is impossible upon principle, it is further said, 
“to distinguish cases, when a tenure is sold privately, from those when 
it is sold by public auction ; or, on the other hand, to distinguish cases, 
when a tenure is served by different portions of its area being sold to 
different persons, from those when it is sold to different persons in un- 
divided shares. In all cases of this kind, the entirety of the joint 
interest should be considered as severable at the opinion of the 
purchaser, and it would lead to most inconvenient results, and to the 
depreciation of the property thus sold in different lots, if the purchasers 
of such lots were compelled to collect their rents in one entire sum con- 
jointly with one another, or with the owner of the unsold shares or 
portions.” In Dur^a Prasad v. Ghosiia Ghoria^ (ii Calc., 284), the 
plaintiff held a under the defendant and his co-sharers, who were 
jointly in possession of an estate paying revenue to Government. A 
baiwara of this estate was effected in 1877, and out of the plaintiff’s 
jote lands, a plot of land fifteen coitahs in extent, fell to the paiti or 
divided share of the defendants. The rate of rent according to the 
plaintiff at which he held the land while the estate was joint was Rs. 4 
per bii^ha^ but on partition the defendants demanded and enforced pay- 
ment of Rs. 5 on account of the fifteen coi/ahs plot that fell to their 
patti. The plaintiff then sued under s. iQof.^ct VI II, H. C., of 1869 
for abtement of rent, and obtained a decree. In second appeal the 
decree was affirmed, but it was pointed out that the suit was not pro- 
perly one for abatement, but one for apportionment of rent, and for a 
declaration that after baiwara the share of the rent which the plaintiff 
was liable to pay to the defendant was as stated by the plaintiff. When 
one co-sharer had obtained a decree for his share of the rent separately, 
and the other co-sharers served notices and sued for apportionment of 
rent, it was held that there was no reason why the rent should not be 
apportioned, provided the notice was sufficient {Banwari Lai Mitra v. 
Kuladananda Chaudhuri^ i C. W. N., clxxxviii). A decree had deter- 
mined that lands leased in niukarari to a lessee with a fixed rent thereon 
were less in extent than they were specified to be in the pattahs that 
comprised them, the lessors not having title to the whole, and the lessee 
had obtained possession of the less estate. The revenue paying mehal 
within which were the lands subject to the mukarari^ such lands being 
shares of mauzahs therein, was afterwards sold for arrears under Act 
XI of 1859. The purchaser at that sale was sued by the mukararidar 
to make good her incumbrance under sec. 54 of the Act. The lease 
was maintained by the decree that followed, but only as to part of 
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the shares specified in the pattahs. In a suit for mesne profits 
brought by the lessee against the purchaser’s heir, who filed a 
cross-suit against her for rent, it was held that as the lessee had not 
proved that she, having had possession under the lessee, had been dis- 
possessed by the purchaser, there had not been an eviction in the proper 
sense of the word. Rut when in her suit for possession, part only was 
decreed to her, and she was precluded by the result from getting a sub- 
stantial part, her position was the same as if she had been evicted. She, 
therefore, had the same equity for an apportionment as if she had been 
evicted {Imambandi Be^am v. Kamleswari Prasad^ 21 Calc., 1005 : L. R. 
21 I. A., 1 18). Where the act of the landlord is not a mere trespass, but 
something of a graver character interfering substantially with the enjoy- 
ment by the tenant of the demised property, the tenant is entitled to a 
suspension of rent during such interference, even though there may not 
be actual eviction, and if such interference be committed in respect of 
even a portion of the properly, there should be no apportionment of rent, 
when the whole rent is equally chargeable upon every part of the land. 
Rut if the interference is in respect of only a certain portion of the demis- 
ed property, the rent for which is separately assessed, there should be 
apportionment {Dhanpat Sifij^/t v. Mahomed Kazim Ispahain^ 24 Calc., 
296). If the lease under which the tenure is held reserves rent at a 
certain rate per bij^ha^ it cannot be said that each bii^/ta is separately 
assessed and separately chargeable with rent ; so if the landlord dispos- 
sesses the tenant from some of the lands of the tenure, he cannot claim 
rent for the lands that remain in the tenant’s possession {Haro Kumnri 
v. Pur mi Chandra Surba^aya^ 28 Calc., 188). When the plaintiffs who 
are joint landlords, have in suits separately instituted by them against 
the tenant defendant asked for apportionment of rent and for rec overy of 
rents due on such apportionment, and all the parties interested have 
been made parties to the suits, there is no reason why the plaintiffs 
should not have the rents apportioned, and the apportionment may take 
place in respect both of the arrears alleged to be due and the future rent 
{Rajnarain Mitra v. Kkadasi Bay;^ 27 Calc., 479 : 4 C. W. N., 494). 

Apportionment of ceases.— Where a Collector has under the 
Cess Act determined the annual value in respect of certain land and a 
portion of that land is subsequently granted as a tenure to an under- 
tenant and the Collector has not separately assessed the annual value 
of the land of the tenure so created, the under-tenant is nevertheless 
liable for any cesses in respect of that land. In such a case it is com- 
petent to a Court to ascertain the annual value of the land comprised in 
the defendant’s tenure, so as to ascertain the amount due for cesses (Han 
Mohan Dalai v. Ashutosh Dhur^ 4 C. W. N., 776). 
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All co-sharers must be made parties. --In a suit for apportion- 
ment of rent, the plaintiff must make all his co-sharers parties, otherwise 
the suit is badly framed and should be dismissed {Ishar Chandra Datta 
w. Ram /Krishna DaSy 5 Calc., 902 : 6 C. L. R., 421 ; Adhai Govind 
Chauduri v. Hari Charan Chaudhri^ 8 Calc., 277). A tenant held certain 
land under a lease which provided that after the land had been fully 
brought under cultivation, there should be a measurement and an adjust- 
ment of the rent finally and once for all, and after that there should be 
no further change in the rent. One of the landlords then brought a suit 
alleging that the land been fully brought under cultivation, and that 
there had been a measurement, and, therefore, she prayed for an adjust- 
ment of her share of the rent. It was held that on the terms of the lease 
the final adjustment of the rent could be obtained only by a suit brought 
by all the landlords, or by a suit by some of them, if the others refused 
to join, but in that case the suit must be for the adjustment of the entire 
rent and all the necessary parties must be properly before the Court 
{Bindu Bashini Dasi v. Piari Mohan Bastt^ 20 Calc., 107). 

Separate payment of rent not conclusive evidence of 
apportionment. — When a tenant has agreed with his landlords 
to pay a certain rent for his whole holding, the fact that he has 
paid each landlord his proportionate share of the rent is not con- 
clusive, but merely presumptive evidence that the rent has been 
apportioned between the landlords {^Anu Mandal v. Kamaludin^ i C. L. 
R., 248). 

Accrual of rent. — Under sec. 36 of .\ct IV of 1882, in the absence 
of a contract or local usage to the contrary, rent shall, or. the transfer of 
the interest of the person entitled to receive it, be deemed as between the 
transferor and transferee to accrue due from day to day, and to be 
apportionable accordingly, but to be payable on the days appointed for 
the payment thereof. But, .according to the ruling in Satyendra Nath 
Takur v. Nilhani/i Sinjr^ {2\ 383), rent under this Act “should 

ordinarily be regarded not as accruing from day to day, but as falling 
•due only at stated times according to the contract of tenancy or the general 
law in the absence of such contract, as laid down in sec. 53 of the Bengal 
Tenancy Act.’ ’See notes to sec. 53, p. 196. When a landlord has brought 
a tenure to sale in execution of a decree for arrears of rent, the purchaser 
becomes his tenant only from the date of the confirmation of the sale, 
and the arrears accruing due between the date of sale and the date of 
confirmation of sale must be treated as arrears of rent payable by the 
out-going tenant, whose interest dws not cease till the sale is confirmed 
(Karunamai Banurji v, Surendro Nath Mukhutjiy 2 C. W. N., cccxxvii). 
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73 . When an occupancy-raiyat transfers his 

Liability for holding without the consent of the 
rojit after trws- landlord, the transferor and transferee 

ler of ocoupftn 

cyhoidinR. shall be jointly and severally liable to 
the landlord for arrears o? rent accruing"tlue after the 
transfer, unless and until notice of the transfer is 
given to the landlord in the prescribed manner. 

Extended to Orissa, (Not., Sept. loth 1891). 

Application of the section. — The provisions of this section 
would seem to be applicable only to such occupancy rights as are transfer- 
able by local usage (see note to sec. 26, pp. 120, 121). The transferee is of 
course not personally liable for rent which accrued due before he became 
the owner (^Rash Bihari Bandopadhya v. Piari Mohun Mukhurji^ 4 Calc., 
346). In no case can an occupancy raiyat transfer a share of his hold- 
ing without the consent in writing of his landlord (sec. 88). An occu- 
pancy raiyat cannot now sue his landlord for registration of his name in 
the landlord’s sens/Uah and for the striking oft his transferor’s name : 
for there is no provision in the Act compelling a landlord to register any 
tenant’s name in his books. .An occupancy raiyat who has purchased an 
occupancy holding which is transferable by custom may sue to obtain a 
declaration to this effect under sec. 42 of the Specific Relief Act ; but the 
joint liability of the transferor and transferee for the rent will continue 
till the notice referred to in section 73 has been given in the prescribed 
manner {Ambika Prasad Ckaud/tri v. Res/iri Sa/iiit\ 24 Calc., 642). 

Plaintiff purchased certain jotes from defendants, i and 2, and agreed 
to pay the rents due to the landlord up to the time of sale. They did 
not pay, and the landlord sued the plaintiff for rents due for the period 
anterior as well as subsequent to the date of sale. In execution 6f the 
landlord’s decree, 51 b/\d/as were Sold : //cA/, that the plaint irt was entitled 
to recover from the defendants the sum due as arrears from them, to pay 
off which the 51 bij^ktis had been sold {Kuiubah' Shu/t v. Acibul/a 
Mandate 7 C. W. N., 905). 

Service of notice.— The rules framed by the Local Government 
for the service of the notice referred to in this section are to be found in 
rules 34 and 35 Chap. V of the Govt, rules, Appendi.x I. 

Receipt of rent from transferee —It was held by a Full Bench 
under the former law that when a landlord had received rent from the 
transferee and was fully aware of the transfer of a holding, which was by 
custom transferable without the consent of the landlord, the transferor’s 
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connection with the holding had come to an end and a suit against hkn 
for rent did not lie {Abdul Aziz v. Ahmed Ali^ 14 Calc., 795). The same 
would seem to have been the law with regard to holdings not transferable 
by custom, for the receipt of rent from the transferee was regarded as 
evidence not only of knowledge of the transfer, but of consent thereto (See 
note to sec. 26, pp. 125, 126). 


lllei]al cesses, ('(•c. 


74. All impositions upon tenants under the 
iiitgai ceMtu, denomination of ahwah, mnthat, or other 
*Abwab &c. appellations, in addition to the actual 

illegal. rent, shall be illegal, and all stipulations 

and reservations for the payment of such shall be void. 


Abwabs. — Section 54 of Reg. VIII of 1793 laid down that all 
existing abzuabs should be consolidated with the asal jama into one 
specific sum, and sec. 55 of the same Regulation prohibited the imposi- 
tion of any new abwab or viathat upon the raiyats upon any pretence 
whatever upon pain of a penalty of three times the amount imposed 
for the entire period of the imposition. Section 3 of Reg. V of 1812 
altered certain of the provisions of Reg. VI 11 of 1793, but declared 
that nothing therein contained should be construed as sanctioning or 
legalizing the imposition of arbitrary or indefinite cesses, whether under 
the denomination of alnvab^ mat hat ox any other denomination Section 
10 of Act X of 1859 and section ir of Act VIII, B. C., of 1869 provided 
that under-tenants or raiyats, if any sum was exacted from them in 
excess of the sum specified in the pattah,^ whether as alnvab or on any 
other pretext, were entitled to recover damages not exceeding double 
the aqiount so exacted. But there are many decisions of the High Court 
in which these provisions have not been strictly given effect to. Thus, 
in Jiatullah Paramanick Jat^adindro Narain Rat, (22 VV. R., 12), it was 
ruled that if a zamindar demands a cess over and above the original 
rent, and the raiyat consents and contracts to pay it, this demand and 
the old rent form a new rent lawfully claimable under the contract. 
Then, in Budhna Orawan Mahtun v. Jogeshar Doyal Sini^h^ (24 W. R., 
4), it was said that certain payments which were not so much in the nature 
of cesses, as of rent-in-kind, and which were fixed and uniform, and 
had been paid by the raiyat from the beginning, according to local 
custom, were not illegal cesses. In Nobin Chandra Rai v. Guru Govinda 
Mazumdar^ (25 W. R., 8), it was laid down that a tahsildar would be 
bound to account to the landlord for payments for bhika^ or payments 
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made by tenants in excess of the rents due from them, if paid voluntarily 
and not “ exacted ” from them. See also Bholanath Mukhurji v, Brojo 
Mohan Ghosh (14 W. R., 351). A landlord’s agent is liable to pay to the 
landlord any sums collected by the agent from the tenants as kharch or 
illegal cesses [^Nagendra Bala Dasi v. Gurudoyal Mukhurji^ 30 Calc., 
loii : 7 C. W. N., 535). In Serajganj Jute Co. v. Torabdi Akund, (25 
W. R., 252), it was said that where a raiyat has for many years been paying 
a tallab beshi of 2 as. in each rupee, in addition to the asal jama of the 
holding and the two payments have been incorporated in time, and have 
actually formed the subject of a single receipt, which the zamindar 
challenged the raiyat, but which the raiyat failed to produce, and where 
a raiyat, for the purpose of preventing disputes with his landlord, and 
for securing his own inteiests, has agreed to make a definite payment 
to his landlord in addition to his rent, such additional payment cannot 
be treated as an illegal cess, for the law favours such arrangements and 
provides for their being enforced: diwd \n Mahomed Faiz Chaud/iri 
Jamu Ghazi^ (8 Calc , 730), it was ruled that a condition in a lease, that a 
tenant will pay to the landlord collection charges, can be enforced, if the 
condition is definite and certain in its nature and forms part of the 
consideration for the lease. 

The whole subject was considered in the Full Bench case of Chultan 
Mahla/t V, 'J'llakdhari Singh, (i i Calc., 175}, in which it was decided 
that, where it is not actually proved that alnutibs have been paid, or have 
been payable, before the time of the Permanent Settlement, a landlord 
is not legally entitled to recover them as against his raiyats, even assum- 
ing that by the custom of the estate the raiyats and their ancestors be- 
fore them have for a great number of years paid such abzeabs. In this 
case, (iarth, C. J., said “I consider that the Regulation of 1793, as well 
as the Rent Law of 1859, intended to put an end to the abzeutb system, 
and to render them illegal. It has been argued that to abolish this 
system is contrary to the wishes of both landlords and raiyats, and I 
believe that to be true. Landlords often find it a convenient means of 
enhancing their rents in an irregular way, and the raiyats, as a rule, 
would far rather submit to pay abuuibs than have their asal rent increas- 
ed. But the system appears to me to be clearly illegal, and I consider 
that the Civil Courts should do their best to put an end to it." Mitter, J., 
in the sa|ne case observed : —“Under the provisions of the Regulations 
and Acts cited above, it seems to me that a contract for the payment of 
ab 7 uabs is unlawful, and is not enforceable by law. It has been contend- 
ed before us that a claim for the recovery of the abzifobs existing before 
the Permanent Settlement is enforceable, notwithstanding these provi- 
sions, because sec. 54 of Reg. VIII of 1793 contained only a direction 
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for the consolidation of the abwabs with the asal jama ; but no penalty 
was attached to an omission on the part of the landholders to act accord- 
ing to that direction. But it seems to me that this contention, is not 
correct, because sec. 6i of the said Regulation, in my opinion, provided 
the penalty in question — that penalty being the non-suiting of the claim 
for the recovery of the abwabs.^^ But in a later case {Padmanand Sin^i^h 
V. iVrt/// 15 Calc., 828), a Division Bench (Tottenham and 
Ghose, JJ.,) ruled that “what is and what is not an abiuah must depend 
upon the circumstances of each particular case in which the question 
arises.^' It further held that where, by a kabulyat^ dated 1869, a defend- 
ant, as holder of a mukarart tenure, agreed to pay a certain fixed sum 
as rent, and also certain sums designated iehwari and salami^ they were 
not illegal cesses within the Full Bench ruling of Chultan Mahtan v. 
Tilakdhari Singh^ not being uncertain and arbitrary in their character, 
but specific sums which the tenants agreed to pay to the landlords, and 
the payment of which, no less than the payment of the rent itself formed 
part of the consideration upon which the tenancy was created, and were 
in fact, part of the rent agreed to be paid, although not so described ; 
they were, therefore, recoverable under Regulation \ of 1812. Subse- 
quently, the case of ChuliAn Mahtan v. Tilakd/tari S/ngh, was appealed 
to their Lordships. of the Privy Council, and the judgment of the High 
Court was affirmed (Tilakdhari Singh v. Chultan Mahtan^ 17 Calc., 
131 : L. K., 16 1 . A., 152). Their Lordships of the Privy Council said : — 
“The payments are described in the plaint as old usual alnuabs ; and 
they are also described as abioabs in the old zamindari accounts. It 
appears to their Lordships that the High Court was perfectly right in 
treating them as and rot as part of the rent. Unquestionably 

they have been paid for a long time ; how long does not appear. They 
are said to have been paid according to long standing custom. Whether 
that means that they were payable at the time of the Permanent Settle- 
ment or not, is not plain. If they were payable at the lime of the 
Permanent Settlement, they ought to have been consolidated with the 
rent under s. 54 of Keg. VTIl of J 793 - Not being so consolidated, they 
cannot now be recovered under s. 61 of the Regulation. If they were 
not payable at the time of the Permanent Settlement, they would come 
under the description of new abwabs in s. 55 ; and they would be in that 
case illegal.” The subject was further considered in the case of Radha 
Prasad Singh v. Bal Kuar Kocri^ (17 Calc., 726), and it wa% held that 
certain sums sued for under the head of sarak^ neg and kharaeh were 
tibwabs^ and were therefore nut recoverable, and that all additiotis to 
the actual rent arc illegal and any agreement to pay them is void. In 
this case it was pointed out by Petheram, C J., that the case of 
Piuimanand Singh v. Baij Nath Singh^ must be regarded as overruled 
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by the Privy Council in Tilakdhari Sins^h v, Chultan Mahtan. The 
words “all stipulations and reservations for the payment of such” refer to 
both past and future stipulations {Jotindro Nath Tagore Chandra 
Nath Safui^ 6 C W. N., 360). Under sec. (2) cl. (4), of this Act, the 
landlord cannot now recover the abwabs which he could not recover 
under the old law (Apurna Charan Ghosh v. Karam Ali, 4 C. L. J., 
527: 10 C. W. N., 527). In estimating the value of a property in an 
application under s. 311, abivabs should not be taken into account 
(Shashi Bhiisan Sadhuv. Ahmed Hosseti^ 7 C. W. N., 439). A fixed 
amount mentioned in a lease as payable annually for collection charges 
in addition to rent, the total being described as the jama and forming 
the consideration of the lease is not an abwab, but is a part of the rent 
and recoverable as such ( Radha Charan Rai v. Golak Chari dra Ghosh, 
31 Calc., 834 : 8 C. W. N , 529). 

Abwabs held illegal, —The following ainoabs have expressly been 
held to be illegal ; (i) or customary levy (Radha Mohan 

Sarma v. Ganga Prasad Chakravartti, 7 S. 1). A., Select Repts, 166). 
(2) Mihmani, guest money, and nazarana, presents {Madho Sin^h v. 
Ridyanand Singh, S. D. A,, Repts., 1848, 442) ; (3) Bardana, batta, and 
kotwali tobacco ( Chakan Sahu v. Rup Chand Pandi, S. 1). A., Repts., 
1848, 680) ; (4) Chanda, subscription, (Meliss v. Meghnath Thakur, 
S. D. A., Repts., 1852, 4M (5) Rasum Kazza, or Nazis fees (Lakhi 
Debi Chaudhrain v. Akta, S. D. A. Repts., 1852, 552) ; (6 Najai, a 
tax assessed upon the cultivators present, to make up for any deficiency 
arising from the death or disappearance of their neighbours (see Wilson’s 
Glossary, p. 363), Dhali Patamanik v. Anand Chandra Tolapatro^ (5 
W. R., Act X, 86) ; 17) A cess of so much gur on every maund manu- 
factured {Sonant Sukal v. Ilahi Baksh, y W. R., 453) ; i,8) A cess for 
grazing cattle on a Jotcdar's own Jote, but within the zamindaPs estate 
(Bhaghirath Shikdar v. Ram Narain Mandar, 9 W. R., 300): 
(9) Rakumat, or miscellaneous items, (Arjun Sahu v. Anand Singh, jo 
W. R., 257) ; (10) Parabi or festival cess (Kamala Kant Ghosc v. 
Kanu Mahomed Mandat, ii W. R., 395 : 3 R- E., A. C., 44 ; contra, 
Jagadish Chandra Biswas v. TarikuUah Sarkar, (24 W. R., 90) ; 
(ii) Patwarian or patwari’s fee ( Barmah Chaudhri v. Srinand Singh, 
12 W. R., 29) ; (\2) Purvi bhika, a sum collected on the occasion of 
the annaprasan ceremony (the first eating of rice after birth) of the 
zamindaPs son ( Nobin Chandra Rai v. Guru Gobind Sarniiih, 14 W. R., 
447) ; (13) Patwari’s wages, sidha,ox daily allowance, and pasban's or 
watchmjin’s wages ( Mengar Mandar v. //ari Muhun Thakur, 23 W. R., 
447) ; (14) Dastur, hajatana, sonar i, batta, mat, batta company, ncg, or 
landlord's due, or harvest fee, or fee for the wages 
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of village-watchmen, or fee for the wages of the priest, nocha^ 
or fee for the wages of village-establishment, man^an^ a cess' of 30 seers 
of the produce per plough, and sid/uiy or patwari’s dues ( Chultan Mahtan 
V. Tilakdhari Singhy ii Calc., 175); (15) Saraky negy kharach and 
batta (Radhu Prasad Singh v. Bal Kuar Koeriy 17 Calc., 726) ; (16) 
and presents and gratuitous labour, (S. A. No. 47 of 1893, 

decided by Norris and Banerjee, JJ., March 19th, 1894 ; Apurna 
Charan Gkose v. Karam AH y 4 C. L. J., 527 : 10 C. W. N., 527) : 

(17) an annual payment in lieu of certain quantities of jack fruit, bamboos 
and fish, when stipulated for in a clause perfectly distinct from that 
relating to the payment of rent, which was payable quarterly { Krishna 
Chandra Sen v. Sushila Sundari Dasiy 26 Calc., 61 1 : 3 C. W. N., 608) ; 

(18) an annual payment of ten rupees in default of delivery of a certain 
quantity of molasses ( Raj Narain Mitra v. Panna Chandy 7 C. W. N., 
203) ; (19) Puja kharchy ( Narendra Kumar Chose v. Cora Chand 33 Calc., 
683) ; the payment of 3 Rupees instead of the delivery of two goats 
{GayratuUa Sardar v. Giris Chandra Bhaumiky 12 C. W. N., 175). 

Batta.—Batta would seem not to be an ab'ioaby if it is merely an 
allowance for the exchange of sicca rupees into Company’s rupees, which 
were first introduced by Act XVII of 1835 (see S. As. Nos., 136B to 
1371 of 1886 decided by Petheram, C. J., and Ghosh, J., April 13th, 1887, 
and S. A., No. 1397 of 1891, decided by Maepherson, J., May 13th 
1892). By Act XIII of 1836 sicca rupees ceased to be legal tender, but 
were receivable at public treasuries subject to a charge of i p. c. for 
recoinage. If a tenancy has been created before 1836, batta is prima 
facie not an alnuab ; but if the creation of the tenancy is of subsequent 
date, batta is prima J'acie an ab^vab {Rameszoar Koer v. Goburdhan 
Laly 7 C. L. J., 202 ; ^^ir Tapura //ossein v. Gopi Narai/iy 7 C. L. J., 
251). 

Cesses.— Road-cess and public works cesses are not abwabsy and a 
contract to pay more than the proportion payable by the tenant is legal 
(Nagendra Kumar Ghosh v. Gorachandy 33 Calc., 683 ; Eastern Mortgage 
Co. V. Ganpat Singhy 9 C. W. N., xxiii ; Ashutosh D/iar v. Amir 
Mollahy 3 C. L. J., 337). 

Dak Cess. — Dak-cess is not an illegal cess, nor would it appear to 
be rent according to the definition of rent contained in section 3, sub- 
section (5), inasmuch as -it is not paid for the use and occupation of 
land hpld by the tenant. It is a cess levied by (iovernment on 
rjamindars in consideration of the conveyance by (Government of the 
dak. Tenants are not bound to pay it in consideration of their holding 
land under the zamindar. Zamindars can only collect dak-cess from 
their tenants provided the latter have agreed to pay it to them (sec. 12, 
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Act VIII, B. C., of 1862). In Rissonath Sarkar v. Sarnomoyi, (4 
W. R., 6), it was ruled that a zamindat was entitled under Bengal Act 
VIII of 1862 to reimburse himself from the patnidar for dak charges, 
if under the old law he had been in the habit of paying them. But in 
other cases, it was held that it depended on the terms of their leases 
whether patnidars were liable to pay dak-cess or not. (See Saroda 
Sundari Debi v. Uma Charan Sarkar^ 3 W. R., S. C., Ref., 17 ; Saroda 
Sundari Debi v. Tarini Charan Saha^ 3 W. R., S. C., Ref., 19 ; Rakhal 
Das Mukhurji v. Sarnomoyi^ 6 W. R., 100 ; Rohini Kant Rai v. 
Tripura Sundari Dasi^ 8 W. R., 45). Landlords cannot collect dak 
cess as rent. A suit for dak-cess is one of the nature cognizable by 
a Court of Small Causes {Mahtab Chand v. Radha Binod Chaudhri^ 
8 W. R., 517 ; Erskine v. Trilochan Chaturji, 9 W. R , 518). In Watson 
V. Srikrishna Rkumik, (21 Calc., 132), however, it was held that 
dak-cess was to be regarded as rent for the purposes of section 135 
of the Act. Dak-cess is not an abwab and is recoverable as part of the 
consideration for the tenancy, if there is a contract for the payment 
of such cess i^Bijai Chand Mahtab v. Brahama Das Datta^ i C. L. J., 
loi;/). See note, sec. 3 (5) p. 32. Dak-cess has now been abolished 
by Act IV of 1907, the Repealing and Amending (Rates and Cesses) 
Act which repealed Bengal Act VIII of 1862. 

Ohaukidar’s pay.— Where a patnidar was by the terms of his lease 
bound to pay half of the pay of the village chattkidars^ and the stipula- 
tion had been entered into between parties competent to contract and 
had been made for valuable consideration, it was said that the amount 
the patnidar had agreed to pay was to be paid quite as much on account 
of the occupation of the land as that which was expressly called the 
rent, and was part of the ground rent quite as much as the latter. It 
was, therefore, not an alnvab and was recoverable {Ahsanul/a Khan v. 
Tirthabasini, 22 Calc., 680). See note, sec. 3 (5), p. 33. 

Lessees are tenants and cannot contract to pay abwabs.— . 
Lessees are tenants within the meaning of sec. 74 and cannot legally 
contract to pay abwabs, (.S. A., 1632 of 1892, decided by Petheram, C. J., 
and Amir Ali J., March 7th, 1894, and S. As., 195, 196, 221-223, 225, of 
1893, decided by Amir Ali and Rampini, JJ., April 19th, 1894). 

Res-judicata.— When in a suit for rent, the rent claimed expressly 
includes an item which is objected to as an* illegal cess, the mere fact 
that in a previous rent suit between the same parties regarding the same 
tenure, the defendant did not raise this plea,* although he could have 
done so, would not in the absence of a judicial determination of the point 
in the previous suit, preclude him from raising it in the subsequent suit 
{.Uniesh Chandra Maitra v. Barada Das Maitra, 28 Calc., 17)' 

17 
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This seotion is controlled by section 179. -Section 179 of 
the Act which provides that nothing in this Act shall be deemed to 
prevent a proprietor or holder of a permanent tenure in a permanently 
settled area from granting a permanent mtikarari lease, on any terms 
agreed on between him and his tenant is not controlled by section 74 
{Ahsaniilla Khan v. Tirthahasini^ 22 Calc., 680). A stipulation for the 
payment of an abwab in a permanent mukarari lease is valid ; this section 
does not control section 179 (Krishna Chandra Sen v. Sushila Sundart 
Dasij 26 Calc., 611 : 3 C. W. N., 608^. 

76 . Every tenant from whom, except under any 
special enactment for the time being in 
force, any sum of money or any portion 
of the produce of his land is exacted by 
his landlord in excess of the rent [or in- 
terest] lawfully payable, may, within six months from 
the date of the exaction, institute a suit to recover 
from the landlord, in addition to the amount or value 
of what is so exacted, such sum by way of penalty as 
the Court thinks fit, not exceeding two hundred 
rupees ; or when double the amount or value of what 
is so exacted exceeds two hundred rupees, not ex- 
ceeding double that amount or value. 

Extended to Orissa, (Not,, Sep. loth. 1891). 

The words in brackets were inserted by s. 17, Act I, B. C., of 1907, 
and Act I, E. B. C., of 1908, as a consequential amendment on that made 
in section 67 regarding the levy of interest before the institution of a suit. 

Under sec. 10. Act X of 1859, and sec. ii, Act VIII, B. C., of 1869, 
any under-tenant or raiyat from whom any sum was exacted in excess 
of the rent specified in his pattah or payable, was entitled to recover 
damages not exceeding double the amount exacted or paid. For special 
enactments making demands other than rent recoverable as such, see 
note, sec. 3 (5) pp. 3o» 3i- 

Exacted. — The word ^''exacted” in this section would seem to imply 
nothing more than “collected after demand” (see Ram Prasad Bhagat 
V. Ram Tahal Singh^ Mar^h., 655). Money collected under a proceeding 
prescribed by law, though in excess of the due amount, is not exacted 
{Chandra Moni Chaudhurain v. Debendro Nath Rai^ Marsh., 420/ 
Where the defendant had sub-let land to the plaintiff for the purpose of 


Penalty for ex- 
action by land- 
lord from tenant 
of sum in excesa 
of the rent pay- 
able. 
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raising crops under a contract to share the produce between them, and 
where the plaintiff sought to recover the value of the share of the crops 
which the defendant had misappropriated, it was held that the suit was 
not for a sum exacted in excess of the rent {^Gharibullah Pramanik v. 
Fakir Mohamed Kulu^ lo W. R., 203). Sums exacted by ?l Jahsildar 
from tenants cannot be recovered by the landlord in a civil suit KNobin 
Chandra Rai v. Guru Gobind Mazumdar^ 25 W. R , 8). 

No second appeal. — A suit under this section fora sum of money 
claimed as an excess payment of rent exacted from a tenant is one 
cognizable by a Court of Small Causes, and no second appeal will lie 
in such a suit {Ranfra Rai v. Holloway^ 4 C. W. N., 95). 



260 


BENGAL TENANCY ACT. 


[Chap. IX. 


CHAPTER IX. 


Miscellanrods Provisions as to Landlords and 

Tenants. 

Tmprovements. . 

76. (l) For the purposes of this Act, the term 

“ improvement,” used with reference to 
improvemenis. ^ rahrat’s holding, shall mean any work 
“ i m ja r o V e - which adds to the value of the holding, 
which is suitable to the holding and 
consistent with the purpose for which it was let, and 
which, if not executed on the holding, is either 
executed directly for its benefit, or is, after execi|tion, 
made directly beneficial to it. 

(2) Until the contrary is shown, the following 
shall be presumed to be improvements within the 
meaning of this section ; — 

{a) the construction of wells, tanks, water-chan- 
nels and other works for the storage, 
supply or distribution of water for the 
purposes of agriculture, or for the use of 
men and cattle employed in agriculture ; 

(b) the preparation of land for irrigation ; 

(<;) the drainage, reclamation from rivers or other 
waters, or protection from floods, or from 
^ erosion or other damage by water, of land 
used for agricultural purposes, or waste- 
land which is culturable ; 
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(at) the reclamation, clearance, enclosure or perma- 
nent improvement of land for agricultural 
purposes ; 

(e) the renewal or re-construction of any of the 
foregoing works, or alterations therein or 
additions thereto ; and 

(/) the erection of a suitable dwelling-house for 
the raiyat and his family, together with all 
necessaVy out-offices. 

(3) But no work executed by the raiyat of a 
holding shall be deemed to be an improvement for 
the purposes of this Act if it substantially diminishes 
the value of his landlord’s property. 

This section is founded on, and its terms follow closely those of, sec. 

4, Act XIX of 1883 (The Land Improvement Loans Act). In order to 
make the provisions of sect. 76 (2) applicable to a tank excavated by a 
tenant it must be shown that the tank was excavated for the purpose of 
agriculture or for the use of men and cattle employed in agriculture 
^Govind Chandrn Basu v. Kamisuddin^ 9 C. VV. N., ccxlvi). Under the 
old law it was held that every raiyat with a right to hold his land perma- 
nently, such as an occupancy-raiyat, could build a pukka house on the 
land or do with it what he liked, so long as he did not injure it to the 
detriment of his landlord {Niamatiillah Osta^ars. Govind Charan Datta^^ 
6 W . R., Act X 40). But see Chandra Rai v. Ishan Chandra 

Banurji^ (24 VV. R. 220), in which it was said that a raiyat with a right 
of occupancy in agricultural land could not convert it into a dwelling- 
house and appurtenances. There is nothing in section 76 of the Bengal 
Tenancy Act to indicate that a suitable dwelling-house of an occupancy- * 
raiyat as described in that section, must be of a temporary character 
only {Hari Kishor Barna v Barada Kishor Acharjya^^^ * 

8 C. W. N., 754 ). 

77- ( 1 ) Where a raiyat holds at fixed rates or 

Right to make ^as all occupancy-fight in his holding. 

In coMorhoid- the raiyat nor his landlord shall, 

mg at fixed . such, be entitled to prevent the other 
pancy hoidiiig. {Vom making an improvement in respect 
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of the holding, except on the ground that he is will- 
ing to make it himself. 

(2) If both the raiyat and his landlord wish to 
make the same improvement, the raiyat shall have 
the prior right to make it, unless it affects another 
holding or other holdings under the same landlord. 


Collector to 
decide question 
as to right to 
make improve- 
nieiit, &c« 


78. If a question arises between 
the raiyat and his landlord — 

(a) as to the right to make an improve- 
ment, or 


(/>) as to whether a particular work is an improve- 
ment, 

the Collector may, on the application, of either party, 
decide the question, and his decision shall be final. 

79. (1) A non -occupancy -raiyat shall be entitled 

• 1 1 1 k construct, maintain and repair a well 
improvements for the irrigation of his holding, with all 
occupancy hold- works incidental thereto, and to erect a 
suitable dwelling-house for himself and 
his family, with all necessary out- offices ; but shall 
not, except as aforesaid and as next hereinafter pro- 
vided, be entitled to make any other improvement in 
respect of his holding without his landlord’s per- 
mission. 


(2) A non-occupancy-raiyat who would, but for 
the ‘want of his landlord’s permission, be entitled to 
make an improvement in respect of his holding, may, 
if he desires that the improvement be made, deliver, 
or cause to be delivered, to his landlord a request in 
writing calling upon him to make the improvement 
within a reasonable time ; and, if the landlord is unable 
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or neglects to comply with that request, may make 
the improvement himself. 

Limitation — The period of limitation for a suit against a tenant 
for an act contrary to the provisions of the preceding sections of this 
Chapter is 2 years under art 32, sch. I of the Limitation Act. But to 
bar a suit against a tenant for the improper excavation of a tank, it must ^ 
be shown that the suit is brought more than 2 years after the landlord 
became aware of the excavation (Govind Chandra Basu v. Kamisuddin^ 

9 C. W. N., ccxlvi). 


80 . ( 1 ) A landlord may, by application to such 

Revenue- officer as the Local Govern- 

Registration of 

landlord’s im- ment may appoint, register any improve- 

provements. 1 • 1 i 

ment which he has lawfully made or 
which has been lawfully made at his expense or which 
he has assisted a tenant in making. 

(2) The application shall be in such form, shall 
contain such information, and shall be verified in such 
manner, by local inquiry or otherwise, as the Local 
Government, from time to time, by rule directs. 

(3) The officer receiving the application may re- 
ject it if it has not been made within twelve months — 

(а) in the case of improvements made before the 

commencement of this Act — from the com- 
mencement of this Act ; 

(б) in the case of improvements made after the 

commencement of this Act — from the date 
of the completion of the work. 

Extended to Orissa, (Not., June 27th, 1892). 

Enhanoement of rent on the grounds of landlord’s im- 
provements.— One of the grounds on which the landlord of an occu- 
pancy holding can sue for enhancement of rent is that the productive 
powers of the land have increased by an improvement effected by or 
at the expenfe of the landlord during the currency of the present rent 
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[sec. 30 W] ; but no enhancement can be decreed on this ground unless 
the improvement has been registered in accordance with the Act [sec. 33 
(I) (rr)]. 

Government rules. — The Government rules framed under this 
section are to be found in rules 13 to 18, Chap. Ill of the Govt, rules, 
Appendix I. 

81. ( 1 ) If any landlord or tenant of a holding 
Application to de.sires that evidence relating to any. 

ar'to^ im^ove* improvement made in respect thereof be 
recorded, he may apply to a Revenue- 
officer, who shall thereupon, at a time and place of 
which notice shall be given to the parties, record the 
evidence, unless he considers that there are no 
reasonable grounds for making the application, or it is 
made to appear that the .subject-matter thereof is 
under inquiry in a Civil Court. 

(2) When any matter has been recorded under 
this section, the record thereof shall be admissible in 
evidence in every sub.se(|uent proceeding between the 
landlord and tenant or any persons claiming under 
them. 

For the rule passed by the Local Government under this section, see 
rule 19, Chap. Ill of the Government rules, Appendix I. 

82. ( 1 ) Every raiyat who is ejected from his 

holding shall be entitled to compensation 

Compensation r • , ^ ^ t 1 ^ 

for raiyats’ im- lor improvements which have been made 

provements. respect thereof in accordance with 

this Act by him, or by his predeces.sor in interest, 

and for which compensation has not already been 

paid. » 

( 2 ) .Whenever a Court makes a decree or order 
for the ejectment of a raiyat, it shall determine the 
amount of conqiensation (if any) <luo undcy: this sec- 
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tion to the raiyat for improvements, and shall make 
the decree or order of ejectment conditional on the 
payment of that amount to the raiyat. 

(3) No compensation under this section for an 
improvement shall be claimable where the raiyat has 
made the improvement in pursuance of a contract or 
under a lease binding him, in consideration of some 
substantial advantage to be obtained by him, to make 
the improvement without compensation, and he has 
obtained that advantage. 

(4) Improvements made by a raiyat between the 
2nd day of March, 1383, and the commencement of 
this Act shall be deemed to have been made in ac- 
cordance with this Act. 

(5) The ]jOcal Government may, from time to 
time, by notification in the official Gazette, make rules 
requiring the Court to associate with itself, for the 
purpose of estimating the compensation to be award- 
ed under this section for an improvement, such 
number of assessors, as the Local Government thinks 
fit, and determining the <jualifications of those as- 
sessors and the mode of selecting them. 

No tenant ran contract himself out of his right to claim compensation 
for improvements [sec. 178 (i) (d)]. 

In a case, the cause of action in which arose in the Madras Presi- 
dency, it appeared that the land was demised on kanam for wet cultiva- 
tion. The demisee chant* ed the character of the holding, by making 
various improvements which were held to be consistent with the pur- 
pose for which the land was demised. On a finding that the landlord 
had stood by while the character of the holding was being changed and 
had thereby caused a belief that the change had his approval, it was 
held in second appeal that the demisee was entitled to compensation for 
his improvements on redemption of the kanam {Kunhammed v. Narayan 
M ussad^ 2 M a d . 
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The 2nd March, 1883, is the date on which leave to introduce the 
Bengal Tenancy Bill into Council was obtained. * 

No rules have yet been made by the Local Government under the 
pro\i:,ions of sub-section (5). 


83. (1) In estimating che compensation to be 


Principle on 
which compen- 
sation is to be 
estimated. 


awarded under the last foregoing section 
for an improvement, regard shall be 
had — 


(a) to the amount by which the value, or the pro- 
duce, of the holding, or the value of that 
produce, is increased by the improvement ; 

(d) to the condition of the improvement and the 
probable duration of its effects ; 

(c) to the labour and capital required for the 
making of .such an improvement ; 

((/) to any reduction or remission of rent or any 
other advantage given by the landlord to 
the raiyat in consideration of the improve- 
ment ; and 

(g) in the case of a reclamation or of the conver- 
sion of unirrigated into irrigated land, to the 
length of time during which the raiyat has 
had the benefit of the improvement at an 
unenhanced rent. 

(2) When the amount of the compensation has 
been assessed, the C ourt may, if the landlord and raiyat 
agree, direct that, instead of being paid wholly in 
money, it shall be made wholly or partly in some 
other way. 
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Acquibition of 
land for build- 
ing and other 
purjioses. 

Acquisition of 
land for build- 
ing and other 
purposes. 


Acquisition of land, for building and other purposes. 

84 . A Civil Court may, on the 
application of the landlord of a holding, 
and on being satisfied that he is 
desirous of acquiring the holding or 
part thereof for some reasonable and 
sufficient purpose having relation to the 
good of the holding or of the estate in which it is 
comprised, including the use of the ground as building 
ground, or for any religious, educational or charitable 
purpose, 

and on being satisfied on the certificate of the 
Collector that the purpose is reasonable and sufficient, 
authorise the acquisition thereof by the landlord 
upon such conditions as the Court may think fit, and 
require the tenant to sell his interest in the whole or 
such part of the holding to the landlord upon such 
terms as may be approved by the Court, including full 
compensation to the tenant. 


A person who is not the immediate landlord cannot make an applica- 
tion under this section (A^/ir^wV/ Braja Bihari 9 C. W. N., 

472 ), 

Extension of this section to the Sonthal Parganas.— By 
(government notification, No. 771, L. R., dated Feby. 20th, 1897, pub- 
lished in the Calcutta Gazette of Feby. 24th, 1897, Part I, p. 281, the 
provisions of this section were extended to the Sonthal Parganas district 
from the date of the notification. 


Collector’s Certificate.— The Collector’s certificate referred to in 
this section is not conclusive as to the reasonableness and sufficiency of 
the purpose for which the land is sought to be acquired, and the Civil 
CourPs jurisdiction is not confined to giving effect to the Collectors 
certificate, but the Court is to hold a judicial enquiry to determine the 
reasonableness and sufficiency of the purpose and all matters coming 
within ♦he section, and is competent to consider the grounds upon which 
the certifi^te was granted. Further, the appointment of a European 
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Manager and the necessity for erecting buildings for his comfort and 
convenience are insufficient grounds for authorising the compulsory 
acquisition of land under the section. The purpose for which the land is 
sought to be acquired must have a direct relation to the good of the 
holding, and objects which might have a remote or speculative bearing 
upon the pjood of the holding are foreign to the scope of the Act 
{Goghan Mollah v. Rapneshar Narain Jlfn/i/o, i8 Calc., 271). The ground 
that by the acquisition the revenue would be increased and consequently 
it would be for the improvement of the estate is not reasonable and suffi- 
cient {Narain Mahto v. Rtajo Bihari Sifigh^ 9 C. \V. N., 472). 

Appeal. — There is no appeal against an order passed by the Civil 
Court under this section Such an order is not a decree within the 
meaning of the definition in section 2 of the Civil Procedure Code, and 
no appeal is given against such an order either by sec. 588 (sec. 104 and 
O. XLIII, r. I, Act V of 1908) of the Civil Procedure Code, or by any 
special provision of the Act {Goi^han Moliuh v. Ramcshar Naraiti Mahto^ 

18 Calc., 271 ; Piari Mohan Mukhurji v. Barada Char an Chakravartti^ 

19 Calc., 485). 


Sllb-httuuj. 

85. (1) If a raiyat sub-lets otherwise than by a 

Subdeifuaj registered instrument, the sub-lease shall 
Restrictions Valid agaiiist his landlord unless 

on sub letting. ^lade with the landlord's consent. 

(2) A sub-lease by a raiyat shall not be admitted 
to registration if it purports to create a term exceed- 
ing nine years. 

(3) Where a raiyat has, without the consent of 
his landlord, granted a sub-lease by an instrument 
re<ristered before the commencement of this Act, the 
sub-lease shall not be valid for more than nine years 
from the commencement of this Act. 

Former law. — Under the former law a raiyat could sub-let his land 
and did not lose his right of occupancy by doing so, but his sub lessee 
gained no such right {/Caii Kishor Chaturji v. Ram Charan Saha^ 9 
W. R., 344 ; Haran Chandra Pal v. Mukla Sundari^ lo W. U., 113 : 
I B. L. R., A. C., 81 \Jamir Gkazi v. Gonai Mandat^ 12 W. R., no: 13 
B. L. K., 278 note ; Khoshal Mahomed v. Jainudin^ 12 W. K.,^51). The 
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mere fact of sub-letting did not make a raiyat a middle-man [Ram 
ynangal Ghosh v. Lakshi Narain Shahi i W. R., 7 1 ; Karu Lai Thakur 
V. Lachinipat Duju^ar^ 7 W. R., 15 ; Dutga Parsanna Ghosh v. Kalidas 
Datta^ 9 C. L. R., 449)* A raiyat having a right of occupancy could 
create a mu/carari lease ; but the terms of a lease granted by him to a 
third party would only be binding as between them both ( Damri v. 
Ptssessar Laly 13 W. R., 291), unless the landlord of the lessor gave the 
lessee power to sub-let, in which case the sub-lessee obtained rights 
against both, of which he could not be deprived without his own consent 
[Nihalunnissa w.Dhanu Lai Chaudhriy 13 W. K., 281). A lessee could not 
make an under-lease for a longer term than that of his own lease [Harish 
Chandra Rai v. Srikali Mukhurjiy 22 W. R., 274 ; Saral Sundri Debi 
V. Binny 25 W. R., 347 :3 c. L. R., 140 : L. R , 5 L A., 164), and 
sub-lessees had no more right to use the land in contravention of the 
terms of the original lease than their lessor had {Monindra Chandra 
Sarkar v. Manirudin Biswas y 20 VV. R., 230^. 

Present law. — All raiyats may now sub-let, and apparently a sub- 
lease, if registered and for a term not exceeding nine years, is valid 
against the raiyat’s landlord, whether he consents to it or not. Rut if the 
sub-lease is executed by a non-occupancy raiyat, it may be rendered void 
by his death ( Karim v, Sumiar Beway 24 Calc., 207 : i C. W. N., 89 ; 
affirmed by the majority of the Full Bench in Likshan Narain Das v. 
Jainath Pandeyy 5 C. L. J., 457). A sub-lease for a period of more than 9 
years, which has been registered in contravention of sec. 86, cl. 2, is 
altogether void in spite of such registration [Sri Ka?il Mandal v. 
Saroda Kanl Mandaiy 26 Clac., 46). Rut the tenant can prove his 
tenancy aliundi [Batiku Behary v. Raj Chandray 13 C. W. N., cciv). 
An under-raiyat’s lease, if unregistered, is invalid, and a landlord 

purchasing the holding of the raiyat in execution of a decree for | 

arrears of rent is entitled to khas possession and to eject the under- | 

raiyat without following the procedure prescribed by sec. {Piari\ 

Mohan Mukhurji v. Badal Chandra Bagdiy 5 C. \V. N., 310.) Rut > 
this was dissented from in [Amirulla Mahomed v. Nazir Mahomedy i 
(3 C. L. J.y 155), in which it was held that even in these circumstances | 
an under-raiyat cannot be ejected without serving on him a notice to quit. I 
See also B'azil v. KeramuddiHy (6 C. W. N., 916). Rut the rule is different 
if the under-raiyat is a plaintiff, and not a defendant resisting eviction. 
A plaintiff can only succeed on proof of title, and if an under-raiyat’s 
lease is invalid, he has no title {Ramgati Mandal v. Shyama Charan 
Dattay 6 C. W. N., 919). A was a jotedar under Government. He let 
out a portion of his jot6 to one S, as a laiyat, and S sub let a portion of 
his jote to the defendant, but not under a registered instrument nor with 
the consent of the landlord. Subsequently, S surrendered to the plaintiff 
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the portion of his holding which he had sub-let to the defendant, and 
the plaintiff sued to recover khas possession : held that the plaintiff was 
entitled to khas possession and no notice to quit was necessary (Badafi 
Chandra Das v. Rajeswari Debya^ i C. L. J., 88;/). A sub-lease register- 
ed before the commencement of the Act is not valid for more than 9 years 
against the raiyads landlord, but is valid against ihe raiyat {Copal 
Mandal v. I slum Chandra Banurji^ 29 Calc 148 ; Madan Chandra 
Kapali w Juki Karikar^ 6 C. W. N., 377). These two rulings were dis- 
sented from in Basaratulla Mandal v. Kasirnnnissa^ (11 C. W. N., 190), 
in which it was laid down by Cieidt, J., that sec. 82, (2) was not enacted 
merely for the protection of the superior landlord, and that a sub-lease by 
a raiyat for a term of nine years is invalid, even against the raiyat. “Shall 
not be valid ” means, shall not be valid against the landlord ; the sub-lease 
will be binding as between the raiyat and his sub-lessee ( Tamijuddi v. 
Ajgar^ 36 Calc. 256 ; 13 C. W. N., 183 ; Bepin Behari Hail v. Amrita 
Lai Bhattacharji^ 9 C. L. J., 76) : a landlord, however, who purchases the 
raiyads holding at a private sale cannot treat the sub-lessee of the raiyat 
as a trespasser and must if there is no registered sub-lease proceed under 
sec. 49 {Ami'rulla v. Na::ir Mahomed^ 34 Calc., 104). It would appear that 
under-raiyats may sub-let in their turn ; for though the terms of the 
present section do not expressly apply to under-raiyats, yet in sec. 4 (3) 
an under-raiyat is defined as a tenant holding either immediately or 
medialely, under a raiyat. As to the acquisition by under-raiyats of occu- 
pancy-rights in their holdings and as to the transferability of their rights, 
such matters would seem according to the Act to be regulated by custom 
or usage (see note to sec. 49, ante^ pp. 167, 168). Other provisions of this 
Act relating to sub-letting are sec. 121, proviso (3), under which a landlord 
cannot distrain the produce of any part of a holding which the tenant has 
sub-let with the written consent of his landlord : section 136 (5), under 
which a landlord is not to be deemed to have consented to his tenant’s 
sub-letting the holding, or any part thereof, merely because he has received 
an amount deposited by an inferior tenant to obtain the release of property 
from distraint ; and sec. 138, which provides that when land is sub-let and 
any conflict arises between the rights of a superior and an inferior land- 
lords who distrain the same property, the right of the superior landlord 
shall prevail. * 

Under sec. 178, sub-section (3) clause (^), nothing contained in any 
contract made after the passing of this Act can take away the right of 
an occupancy raiyat to sub-let subject to, and in accordance with, the 
provisions of this Act. 

Registration rule under sub-section (2) The Registration 
department has framed the following rule with the view to the carrying 
out of the provisions of this sub-section : — “When a sub-lease executed 
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by a raiyar, purporting to create a term exceeding nine years, is present- 
ed for registration, it shall be relumed at once with a note to the follow- 
ing effect recorded on its back, vf-sr. > ‘Not admissible under sub-sec. 2, 
sec. 85 of the Bengal Tenancy Act (VIII of 1885)’ The note shall be 
signed, sealed and dated by the registering* officer.” ('See Registraiion 
Rules, Appendix IV, rule 3). 

Surrender and abandonment. 

86 . (i) A rai yat • not bound by a lease or other 

Surrender awl agreement for a fixed period may, 

ahandonment. . . 1 1 r • 1 

furronder. at the end ot any agricultural year, 

surrender his holding. 

(2) But, notwithstanding the surrender, the raiyat 
shall be liable to indemnify the landlord against any 
loss of the rent of the holding for the agricultural year 
next following the date of the surrender, unless he 
gives to his landlord, at least three months before he 
surrenders, notice of his intention to surrender. 

(3) When a raiyat has surrendered his holding, 
the Court shall, in the following cases for the pur- 
poses of sub-section (2), presume, until the contrary 
is .shown, that such notice was sp given, namely : — 

(a) if the raiyat takes a new holding in the same 

village from the same landlord during the 
agricultural year next following the sur- 
render ; 

(b) if the raiyat ceases, at least three months be- 

fore the end of the agricultural year at the 
end of which the surrender is made, to re- 
side in the village in \vhich the surrendered 
holding is situate. 

(4) The raiyat may, if he thinks fit, cause the 
notice to be served through the Civil Court within 
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the jurisdiction of which the holding or any portion 
of it is situate. 

(5) When a raiyat has surrendered his holding, 
the landlord may enter on the holding and either let 
it to another tenant or take it into cultivation himself. 

(6) When a holding is subject to an incumbrance 
secured by a registered instrument, the surrender of 
the holding shall not be valid unless it is made with 
the consent of the landlord and the incumbrancer. 

(7) Save as provided in the last foregoing sub- 
section, nothing in this section shall affect any arrange- 
ment by which a raiyat and his landlord may arrange 
for a surrender of the whole or a part of the holding. 

Former law.— Under sec. 19 of Act X of 1859 and sec, 20 of 
Act VIII, B. C., of 1869 any raiyat who desired to relinquish the land 
held or cultivated by him was at liberty to do so, provided he gave 
notice of his intention in writing in or before the month of Jeyt in 
districts where the Fasli year prevailed, and in or before the month of 
Posh in districts where the Bengali year prevailed, of the year preceding 
that in which the relinquishment was to have effect. If he failed to give 
such notice and abandoned the land, and the land was not let to any 
one else, he continued liable for the rent. If the landlord or his agent 
refused to receive the notice, the raiyat could apply on plain paper to the 
Collector, who had then to serve the notice of relinquishment on the 
landlord. A verbal notice of relinquishment was therefore not sufficient 
{Bafuimtili Ghosh v. Dilu Sa 7 \far^ 24 W. R., 118), except in the case of 
an uibandi raiyat {Kemiy v. Issar Chandra Poddar^ W. R., Sp., No., 
1864, Act X, 9). Mere proof of the giving of a noticefof relinquishment 
without proof of actual relinquishment of the land did not relieve a rai- 
yat of the liability to pay rent {Nobin Chandra Rai v. Ijikhi Pria Debi^ 
I W. R., 20), and mere relinquishment of the land would not so relieve 
him {Mahomed Asmal v. Chandi Lai Pandi^ 7 W. R., 250). If, however, 
t^e landlord let the land to other persons, the raiyat could not be held 
liable for the rent, though he might not have given a notice of relin- 
quishment {Mahomed Ghasi v. Sankar Lal^ 1 1 W. R,, 53). In one case 
it was said that where the tenant was found to have taken steps required 
by law in furtherance of his intended relinquishment, it was for the 



Sec. 86.] 


SURRENDER OF HOLDINGS. 


273 


landlord to prove his continued possession. But where the tenant had 
not gone through the necessary steps, it was for him to prove that the 
landlord had taken possession of the land and had enjoyed the profits 
by holding it kkas or letting it to others {Erskine v. Ram Kumar 
Raiy 8 W. R., 22 1). In one case, too, in which a member of a joint-family 
was registered as jotedar in the zamindar^s serishtah^ not as for himself 
only but as manager for the family, it was held that his relinquishment 
of the jote was not sufficient to authorize the zamindar to make arrange- 
ments with others {Baikant Nath Das v. Btsw Nath, 9 W. R., 268), and 
where a joint lease had been given to many persons with an entirety 
and equality of interest among the tenants, the resignation of some of 
the joint lessees did not necessarily operate to void the lease {Mohima 
Chandra Sen v. Pitambar Shah, 9 W. R., 147). It was only raiyats who 
could in this way relinquish their land. Patnidars could not throw up 
their patni ; for the contract, though not indissoluble, could only be 
dissolved by an act of the Court after proper enquiry {Hira Lai Pal v. 
Nil Mani Pal, 20 W. R., 383), and in Jadunaih Ghosh v. Schoene, 
Kilburn ^ Co., 9 Calc,, 671 ; 12 C. L. R., 343), it was laid down that a 
tenure under a dar^maurasi mukarari lease of land, which was not let 
for agricultural purposes, could not be put an end to by mere relinquish- 
ment on the part of lessee, even after notice to the landlord. In 
this case it was further held by Field, J., that the principle laid 
down in Hira Lai Pal v. Nilmani Pal, that the patnidar could not 
of his own option, relinquish his tenure, was applicable to all inter- 
mediate tenures, other than farming leases, between the zamindar and 
cultivator of the soil. Though according to the strict terms of the old 
law any raiyat could relinquish his land, it was held that a raiyat who 
had taken a lease in writing for a fixed period could not do so {Kashi 
Singh V. Onraet, 5 W. R., Act X, 81^, and a raiyat holding under lease 
for a short time could give up the land at the end of the term without 
giving a notice of relinquishment to the landlord {Tilak Patak v. Alaha- 
bir Pandey, 15 W. R., 454). But a perpetual contract by a lessee for his 
heirs reciting that they should never relinquish the jote, was held not 
to bar their doing so in a legal manner {Gopal Lai Chaudhri v. Tarini 
Prosad Ghosh, 9 W. R., 89). When a mukararidar resigned his tenure, 
the dar-mukararis created by him came to an end, but this did not affect 
raiyats holding rights of occupancy {Kailash Chandra Bisiuas v. 
Bircshari Dasi, 10 W. R., 408). But a tenant holding for a term and 
sub-letting his land could not by surrendering his own term to the 
landlord determine the interest of his under-tenant {Hird Mani v. 
Ganga Narain Rai, 10 W. R., 384). Part of a holding could not be 
surrendered {Sarada Sundari Debt v. Mahomed Mandal, 5 W. R., Act X, 
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78 ; Anarullah v. Kailash Chandra Basu^ 8 Calc., 118. But contra^ 
Habtla Sarkar v. Durga Kant Masumdar^ 1 1 W. R., 456). 

Present law. — According to sec. 178 (3) (c), nothing in any contract 
made between a landlord and tenant after the passing of this Act shall 
take away the right of a raiyat to surrender his holding under this 
section. The heirs of a deceased tenant having rights of occupancy 
and who has died intestate are liable for the rent unless they have 
surrendered the land or done something from which a surrender in the 
terms of this section can be presumed, and non-cultivation of the land 
does not necessarily amount to a surrender {Piari Mohan Mukerji v. 
Kujnaris Chandra Sarkar^ 19 Calc., 790). See note to sec. 26, pp. ii8, 119. 
There may be a valid surrender of an occupancy-holding without a written 
document {Addur Rahman v. AH Hafiz, 5 C. W. N., 351). See also 
Imambandi v. Kamleswari, (14 Calc., 109: L. R., 13 I. A., 160). 
Plaintiff, a jotedar under Government, let out a portion of hi s /V?/^ to 
S, as a raiyat. S sublet a portion of his holding to defendant, but not under 
a registered instrument nor with the consent of plaintiff Subsequent- 
ly, S surrendered to the plaintiff the portion of his holding which he had 
sub-let to the defendant. The plaintiff sued for khas possession and 
was held entitled to it, no notice to quit being necessary {Badan Chandra 
Das v. Rajeswari Debya, 2 C. L. J., 570.) A relinquishment by one of 
several tenants of a joint occupancy holding does not enlarge the right 
of the other co-sharers or deprive the landlord of what would ordinarily 
belong to him {Piari Mohan Mandat v. Radhika Mohan Hasra, 8 
C. W. N., 315). 

Notice of surrender. — For the rule passed by the Local Govern- 
ment regarding the service of the notices of surrender referred to in 
sub-sections (2) and (4), see rule 9, Chap. V, of the Govt, rules. Appendix I. 
Personal service is not required {Khirod Chandra v. Hashan AH, 6 C. 
W. N., xxviii). 

Applications for service of notices of relinquishment 
exempt from Court-fees.— Under cl. (12), sec. 19, Act VII of 1870, 
applications for service of notices of relinquishment are exempt from 
Court-fees. 

Sub-section. (6). — This sub-section has been introduced to check 
collusive surrender in fraud of the rights of third parties. In the report 
of the Select Committee on the Bill it is said, that raiyats not un- 
frequently sub-let the whole or a portion of their holdings in consider- 
ation of a large bonus for a term of years. To leave the interests of 
sub-lessees in such cases entirely at the mercy of the lessor in collusion 
with his landlord would do serious practical harm.” (Selections from 
papers relating to the Bengal Tenancy Act, 1885, p. 386). The term 
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“ incumbrance ” is defined in sec. i6i, but for the purpose of Chap. XIV 
only, as “ any lien, sub-tenancy, easement, or other right or interest 
created by the tenant on his tenure or holding or in limitation of his own 
interest therein, and not being a protected interest as defined in sec. i6o. 
Where a raiyat surrenders his holding, the landlord is entitled to re- 
enter by ejecting the under-raiyat, unless he is protected by sec. 85 or 
sec. 86, cl. (6). In such a case no notice to quit is necessary {Nilkanfa 
Chaki V. Ghatu^ 4 C. W. N., 667). If however the subtenant has 
acquired a lien under see 17 1 by the payment of the raiyat’s arrears 
under decree, the landlord can not get khas possession on surrender 
until the lien is discharged (^Nabadwip Chandra Pal v. Bhairab Chandra 
Dhar^ 13 C. W. N., 97). 

87. (1) If a raiyat voluntarily abandons his resi- 

dence without notice to his landlord and 

Abandonment. . p i • 

Without arranging for payment of his 
rent as it falls due, and ceases to cultivate his holding 
either by himself or by some other person, the land- 
lord may, at any time after the expiration of the agri- 
cultural year in which the raiyat so abandons and 
ceases to cultivate, enter on the holding and let it to 
another tenant or take it into cultivation himself. 

(2) Before a landlord enters under this section, 
he shall file a notice in the prescribed form in the 
Collector’s office stating that he has treated the hold- 
ing as abandoned and is about to enter on it accord- 
ingly ; and the Collector shall cause a notice to be 
published in such manner as the Local Government, 
by rule, directs. 

(3) When a landlord enters under this section, the 
raiyat shall be entitled to institute a suit for recovery 
of possession of the land at any time not later 
than the expiration of two years, or, in the case of a 
non-occupancy raiyat, six months, from the date of the 
publication of the notice ; and thereupon the Court 
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may, on being satisfied that the raiyat did not volun- 
tarily abandon his holding, order recovery of posses- 
sion on such terms, if any, with respect to compensa- 
tion to persons injured and payment of arrears of 
rent as to the Court may seem just. 

(4) Where the whole or part of a holding has 
been sub-let by a registered instrument, the landlord 
shall, before entering under this .section, on the hold- 
ing, offer the whole holding to the sub-lessee for the 
remainder of the term of the sub- lease at the rent 
paid by the raiyat who has ceased to cultivate the 
holding, and on condition of the sub-lessee paying 
up all arrears due from that raiyat. If the sub-lessee 
refuses or neglects within a reasonable time to acoept 
the offer, the landlord may avoid the sub-lease and 
may enter on the holding and let it to another tenant 
or cultivate it himself as provided in sub-.sections (l) 
and (2). 

Former law. — When a raiyat without giving notice goes away 
from the land he has occupied, and neither cultivates it nor pays rent, 
the landlord is justified in assuming that he has relinquished it ; and 
the raiyat has no right to ask to be reinstated on the ground that he 
has never formally relinquished the land {Ram C/ianj^ v. Gora Chand 
Change 24 W. R., 344. See also Chandra Mani Nyabhushjin v. Skambhu 
Chandra Chakravarttiy W. K., Sp. No., *864, 270 ; Manirudin v. i\fah:fmcd 
AUj 6 W. R., 67 ; Ilarihar Mukhurji v. Jadonath GhosCy 7. W. R., 1 14 ; 
Nadiar Chand Foddar v. Modhu Suddan De Poddar^jW. R., 153; 
//tiro Das v. Gobind Bkattacharjiy 12 W. K., 304 : 3 B. L. R., App., 123; 
MatiSunarv. Gundar SunaVy 20 W. K., 129; lioidinath Afanjhi yf. 
Aufiuma Debiy 10 C. L. R., 15 ; Ghulam Ali Mandal v. Goiafi Sundati 
Dasiy 8 Calc., 612 : 10 C. L. R., 499)* l^ut the non-cultivation of a small 
portion of an ancestral jote by the admitted holders for one year, owing 
to their minority, does not amount to relinquishment (Radha Madhab 
Pal V. Kali Charan Paly 18 W. R., 41). ^ 

Mere non-payment of rent is not evidence of abandonment, but non- 
payment of rent coupled with non-occupation of the land {Masyalullah 
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V. Nur::ahan^ 9 Calc. 808 : 12 C. L. R., 389), or with submergence of the 
land {Hernnath Datta v. Ashlar Snrdar^ 4 Calc., 894 : see contra^ 
Mazhar Rai v. Ramg;at Stn^k, 18 All., 290) is evidence of an intention 
to abandon it. So, also, when a raiyat sells his holding, quits occupation 
and ceases to cultivate or hold the land, he may be regarded as having 
abandoned it, and the landlord may recover possession from the trans- 
feree {Narendra Narain Rai v. /shan Chandra Sen^ 22 \V. R., 22 : 13 B. 
L. R., 274 ; Ram Chandra Rai v. Rholanath Lashkar, 22 W. R., 200). 
Even when the right of occupancy is transferable, the raiyat cannot 
transfer different parts of it to different persons and in case of such 
transfer the landlord can treat the transferees as trespassers and eject 
them {Tirthafumd Thakur v. .\fat£ Fjil Misra^ 3 Calc., 774). 

Present law. —When an occupancy -raiyat has transferred his rights 
in the whole of his land, but remains on as sub-lessee of his transferee, 
he must be held to have abandoned the land, .nnd the landlord can eject 
the transferree {Kalinath Chakravarti v. Upendra Chandra Chaudhri^ 
24 Calc., 212 : I C. W. N., 163 ; Wilson v. Radha Dulari Koer^ 2 C. W. 
N., 63. See Dwarkanath Misra v. Harish Chandra^ 4 Calc., 925, and 
Sristidhar Risunis v. Madan Sardar^ 9 Calc., 648}. But this was dissent- 
ed from in Jfadar Mandal v. Mahima Chandra Mazumdar (33 Ca!c.> 
531), in which it was held that where a tenant having a non-transferable 
right of occupancy sold such right to a third person, obtained a lease from 
the purchaser and remained in possession of the land and was cultivating 
the same, the landlord was not entitled to khas possession against him. 
But if the raiyat after taking such a sublease from his transferee denies 
his liability to pay rent to his landlord, he will be considered to have lost 
all right to retain possession against the will of his landlord or regain it 
when dispossessed by him. [Rajanikant nis:oa 5 v. Kkkari /his 34 Calc., 
689 : II C. W. N. 811 : 7 C. L. J. 78). So, too, where the rent of the 
holding was paid by the transferees in the name of the raiyat it was said 
that the mere fact that the raiyat went away from the holding to reside 
elsewhere would not be sufficient to make out a case of abandonment, so 
as to entitle the landlord to re enter, (tlfa/hnra Mandal v. Gane^a Charan 
GopCy 33 Calc., 1219: 10 C. \V, N., 1033). A tenant does not lose his 
right in his holding by an unauthorised alienation, if he is still on the 
land {Nadhu Mandal v. Kartik Mandal^ 9 C. W. N., 56). When defen- 
dants 2 and 3 who had a non-transferable occupancy holding sold it to 
defendant i and took an under-lease of the same from the latter ; held^ 
that the landlord was entitled to get a decree for possession against 
defe^ant i, but was not entitled to get khas possession against defen- 
dants 2 and 3, but only to receive rent from them {Dinanaih Rai 
v. Krishna lUjai Saha^ 9 C. W. N., 379). The apparent incongruity 
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of this ruling was explained and justified in Rajnmhant Biswas v. 
Ekkari Das (34 Cal , 689). It is not the notice which terminates the 
tenancy, but the voluntary abandonment coupled with acts on the part 
of the landlord (not necessarily limited to the giving of notice) indicating 
that he considers the tenancy at an end, and it is for the Court in each 
case to determine whether the tenancy has terminated (Lai Mamnd v. 
Arbullahy 1 C. W. N., 198). Section 87 does not apply to a case in 
which, though the landlord has not followed the procedure prescribed 
by the section, the plaintiff is only a mortgagee of a part of anon- 
transferable joU (Madan Mohan Ghosh v. Hahi^ 2 C. W. N., clxxxii). 
A trespasser has no right to resist a landlord’s suit for possession on 
the ground that the notice required by sub-section (2) has not been 
given. This plea can only be raised by a tenant of the land. See note 
to sec. Invalid transfer of whole or part of holdinj^^^ pp. 115- 11 7. 

and note to sec. 89, — '‘'‘Sale or transfer of whole or fart of a holding' is 
not a ^i^round of forfeiture f pp. 2S6, 287. 

If the mortgagee of a non -transferable occupancy holding sells the 
same in execution of a decree on bis mortgage, and takes possession, 
the landlord can re-enter as upon an abandonment without serving a 
notice under sub-section 2 and without even impleading the raiyat as a 
defendant (Ram Persad Koeri w. fawahir Roy^ 12 C. W. N., 899). 

The provisions of this section apply only to cases in which a landlord 
takes possession of an abandoned holding without bringing a suit. They 
are not exhaustive. They do not prescribe the only mode in which a 
holding can be abandoned, and are not applicable to rases in which a 
landlord sues for possession of a holding on the ground that it has been 
abandoned. So, in Bhagaban Chandra Misri v. Bisseswari Debya^ (3 
C. W. N., 46), in which it was contended that the plaintiffs, who were the 
landlords of a holding, not having taken steps under section 87, were 
not entitled to khas possession of an abandoned holding, it was held that 
section 87 provides for certain steps to be taken by the landlord for 
his own protection against any subsequent action on the part of the 
tenant, when there is no person in actual occupation of the land, but 
that when the old tenant had abandoned the holding, a person who had 
admittedly acquired no interest under an auction-purchase of it, had no 
title to remain on the land. 

When a raiyat sold his non-transferable holding and was no longer 
in possession of it and paid no rent for it, and the landlord brought a 
suit for ejectment against both transferor and transferee, it was held that 
the landlord was entitled to a decree and no notice under section 87 was 
necessary (Samujan Rai v. Mahaian^ 4 C. W. N., 493). Sec d\s&Ram 
Persad Koeri s. fawahir Rov (12 C. W. N., 899). 
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Notice of intention to re-enter and rule for its service.— 
The form of notice to be given by the landlord under sub-section (2) is 
to be found in Schedule I to the Government rules under this Act (App. 
I). The rule framed by Government for its publication is rule 37 Chap. 
V of the Government rules, App. I. Personal service of the notice is 
not necessary {Khirod Chandra v. Hashan Alt\ 6 C. W. N., xxviii). 

Sub-section (3) Limitation. — The provisions of this sub-section 
will only apply when the landlord has entered on the land after giving 
the notice referred to in the preceding sub-section. In other cases, 
when the plaintiff is an occupancy raiyat, the rule of limitation laid down 
in art. 3, Schedule III, appended to this Act, will apply. 

Sub-section ( 4 ). — This sub-section has been framed with the same 
view as sub-‘^ection (6' of the preceding section, viz.y to protect sub- 
lessees from collusion between their lessor and the superior landlord. 
Even if a landlord thinks the raiyat has abandoned the land, he has no 
right to enter on land in possession of sub-lessees without the assistance 
of the law (/amir Ghazi Gonni Afandaiy 12 W. R., no). If he does 
so dispossess the sub-lessees without the sanction of law, he commits 
trespass ( Damri Shaikh v. Pissessar Laly 13 W. R., 291) 


Sufi-tfivision of tenancy. 


S ah -division of 
tenancy. 

Division of 
tenancy not 

binding on land- 
lord without his 
ooiwent. 


A division of a te- 
nure or hold- 
ing, or distri- 
bution of the 
rent payable 
in respect 
thereof, shall not be bind- 
ing on the landlord unless 
it is made with his [ex- 
press] consent in writing, 
[or with that of his agent 
duly authorized in that 
behalf.] 

[Provided that, if there 
*is proved to have been 
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88. A division of a 
tenure or holding or dis- 
tribution of the rent pay- 
able in respect thereof, 
shall not be binding on the 
landlord unless it is made 
with his consent in 
writing. 

Section i8 of the Bengal Act 1 
of 1907 intended to amend sec. 88 
of the 0rigin.1l Act as to subdivision 
of ten.incies, h.is been omitted from 
Act I of 1908 E. B. C. ; the reasons 
for the omission are thus set out in 
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made in any landlord’s 
rent-roll any entry show- 
ing that any tenure or 
holding has been divided, 
or that the rent payable 
in respect thereof has been 
distributed, such landlord 
may be presumed to have 
given his express consent 
in writing to such division 
or distribution.] 

By section 3 of Act I. B. C., of 
1903 (The Bengal Tenancy Vali- 
dation Act) it is provided that “ no- 
thing in section i (see p. 84.) shall 
be deemed to affect the provisions 
of section 88 of the Bengal Tenancy 
Act, 1885.” 

The words and the proviso in 
brackets have been inserted in, and 
added to, the section by s. 18 of Act 
I. B. C., of 1907. In the Notes on 
Clauses to the Bill it was said that 
“the amendment will make it clear 
that the landlord is only bound by 
an express consent in writing given 
by himself or a duly authorised 
agent” 

In the report of the Select Com- 
mittee on the Bill it was pointed out 
that “unless their agents are ex- 
pressly authorised in that behalf, it 
would be unfair to the landlords 
and detrimental to their interest to 
enact that recognition of the divi- 
sion or sub-division of a holding, 
and the acceptance of a proportion- 
ate share of rent by their agent is 


the report of the Select Com- 
mittee : — 

“Much more than is the case in 
Bengal the zemindars of this prp- 
vince are non-resident and leave 
the management of their estates 
wholly in the hands of their local 
agents. 

Moreover the bulk of the tenants 
are Mahomedans whose law of in- 
heritance tends to promote the sub- 
division of tenancies. 

It has been strongly pressed up- 
on us that the inevitable result of 
the proposed amendment of the law 
will be to cause grave and wide- 
spread-injustice. The tenant deals 
with the local agent. He has been 
accustomed to regard him as fully 
empowered in all particulars. He 
has no opportunity of procuring in- 
spection of the agent’s power of at- 
torney and if he did see it, would 
probably not understand its con- 
tents. There are unscrupulous 
landlords as well as unscrupulous 
tenants and dishonest agents. 

No landlord will in fact give his 
local agent the required authority, 
and in practice the tenant will not 
be able to secure inspection or pro- 
duction of the rent roll, and even 
where it may be produced and the 
necessary entry discovered, the land- 
lord will not find it difficult, to rebut 
the presumption. Thus the proviso 
will not be of practical value. 

If the proposed clause be passed 
into law a tenant who thereafter 
secures recognition of a division by 
payment in good faith to the agent,* 
of the customary sclami, mdny years 
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binding upon the landlord. A wide 
door would be opened to fraud, and 
it would be easy for tenants to se- 
cure recognition by bribes to the 
agent. We have therefore provided 
that there must be an express .au- 
thorization for the exercise of this 
power by the agent.” 

As regards the proviso, in the 
Notes on Clauses it was said ; “The 
ordinary practice is for the landlord 
to signify his consent to the divi- 
sion of a tenure or holding and dis- 
tribution of the rent payable, by 
making the necessary alteration in 
his rent-roll, and it is accordingly 
provided that where such an altera- 
tion has been made, it may be pre- 
sumed that the landlord has given 
his express consent to the division.” 


later find that his money is con- 
fiscated and that his fields are to 
be sold for the arrears of some 
thriftless defaulter. 

It has not been shown to us that, 
in any case where fraudulent collu- 
sion between tenant ard agent ex- 
isted, any court has held that ten- 
ant’s receipt is nevertheless to be 
taken as the tenant’s assent, and we 
are of opinion that in general, the 
landlord can readily protect himself 
by entertaining more highly paid 
and therefore more reliable agents, 
by the exercise of stricter supervi- 
sion over his employees and making 
it widely known by printed endorse- 
ments on rent receipt forms and 
otherwise that his local agents are 
not authorised to open separate ac- 
counts.” The law in the transferred 
districts therefore remains as it was 
before the amending Act. 


Former Law and rulingfa.— The former Uw on the subject was 
contained in the proviso to sec. 27 of Act X ol 1859 and to sec. 26 of 
Act VIII, H. C., of 1869 and was to the effect “that no or in- 

ferior tenant shall be required to admit to registry or give effect to any 
division or distribution of the rent payable on account of any such 
tenure, nor shall any division or distribution of the rent he valid and 
binding without the consent in writing of ihe Ziimimhir or superior 
tenant.” The terms of this proviso were given effect to in li\i/son 
Co. V. Sutidar Pttndi\ R , Act X, 1651 ; Upcndta Mohan Ta^^orc 

v. Thanda Dasi 1 >. L. R., A. C., 349 : i- W. R., 263) ; Dashorathi 
Mahapatro v. Ram Krishna Jama^ (9 Calc., 526). In Jadunath Sahana 
V. Jadah Chandra Thakur^ f 1 1 W. R., 294), *1 said that a patni 
taluk cannot be divided except by an act of the zamindar or by 
an tict recognized by him : the transfer of a portion in no way affects 
the existence of the patni in its entirety or the rights of the zamindar. 
But in Hart Mohan Mukhurji v. Cora Chand Mitra^ (2 \V. R., Act 
X, 25), it was held that a fanner of a (Government khas niahal had power 
to assent to the division of a raiyati holding within his farm into 
several distinct holdings, and iti this case it does not appear that he 
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gave his consent in writing. In Bharat Rat v. Gan^a Narain Afaka- 
patra^ (14 W. R., 21 1), it was ruled that a savtindar by accepting rent 
assents to the transfer of a tenure, whether sold in whole or in part only. 
A zatnitidar may recognize the division of a holding either formally by 
actually dividing it into parts or impliedly by receiving rent from parties 
holding separately (Uma Ckaran Banurji v. Rajlakhi^ 25 W. R., 19). 
And in Nobo Krishna Mukhurji v. Sriram Rai^ (15 W. R , 255 >)» was 
decided that no written consent was nece=;sary, when a zamindar had 
himself put up a tenure for sale in separate lots and had taken rent 
from two of the purchasers separately. But in Gaur Mohan Rat v. 
Anand Mandat^ (22 W. R., 295), it was said that the fact of some 
of the joint occupiers of a joint-tenure paying portions of the rent 
due from all, corresponding with the shares for which the joint occupiers 
are liable, cannot prevent the zamindars from suing thfem all, or 
making them all answerable for the joint debt In Lalan Muni v. 
Sona Moni Debi^ (22 \V. R., 334), in which one suit for rent was 
brought against persons who alleged themselves to be the holders of 
separate tenures, it was said that the mere fact of their non-registration 
as such was immaterial, and the case was remanded and the lower Court 
directed to enquire whether the four tenures had been really one at 
the time of the former holder of them, and whether the zamindar had 
merely treated the defendants as representatives of the former holder 
and as payers of the component parts of the aggregate rental. “If the 
dakhilas show,’' it was said, “that the payment of separate rentals had 
been made as for sep.arate tenures, that would be evidence of the 
holdings being separate. If the evidence shows that the amounts 
were paid as aliquot parts of the whole rental, that would go to show 
that the tenure was one.” But in Tirthanand Thakiir v. Mali Lai 
Misra, (3 Calc., 774), it was ruled that the existence of a cuatiiin in a 
particular district by which rights of occupancy are transferable will not 
justify the holder of such a right of occupancy in subdividing his tenure 
and transferring different parts of it to different persons ; and in case of 
such transfer the zamindar is entitled to treat the transferees as trespass^ 
ers and eject them. On the other hand, when tenants hold land by 
different agreements, the zamindar has no right without their consent to 
break up existing holdings and re-distribute lands so as to alter the 
nature and extent of the holdings (Rahimadin Akun v. Purtio Chandra 
Rai, 22 W. R., 336). 

Rulings under the present Act.— The object of this section is to 
save the landlord from any diminution in the value of the security for 
the due realization of his rent and the result of it is that the landlord can 
recover his rent from the transferor and the transferee and is not bound 
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to recognise a splitting up of the tenure {Bandez Khan v. Kedarnath, ii 
C. W. N., cxliv). The sale of a portion of a holding does not bind 
a landlord, unless his consent in writing has been obtained {Ram Mayi 
Dan V. Rufiat Paramintk, f C. L. J., 4i«. : 9 C. W. N., cxxiii). In 
Abhai Ckaran v. Sashi Bhman Basu^ (16 Calc., 155), it was held that 
dikhUa^ or rent-receipts shovving that a t'eifant holds half the land at 
half the rent of the whole holding do not amount to the written consent 
required by this section. But the ruling in this case was dissented 
from in the Full Bench rase of Piari Mohan Mukhurji v. Copal Paik 
(2 C. W. N., 375 : 25 Calc., 531), in which it was laid down that a receipt 
for rent granted by the landlord or his agent in the form prescribed by 
the Bengal Tenancy Act, containin r a recital that a tenant’s name is 
registered in the landlord’s scrishti as a tenant of a portion of the original 
holding at a rent which is a portion of the original rent, amounts 
to a consent in writing by the landlord to a division of the holding 
and to a distribution of the rent payable in respect thereof within the 
meaning of section 88 of this Act ; provided that, if the receipt has been 
granted by an agent he has been duly authorised by the landlord to 
grant such a receipt/^) When the defendant held separately a share 
of a shikmi taluk under the plaintiff and transferred that share to a third 
party and served a notice of transfer under s. 12 on the landlord \—held^ 
that the act of the defendant in making the tr.ansfer did not amount to 
a sub-division of the tenure (Kali Sundiri v. Dharani Kanta 

Lahin\ 10 C, W. N., 272 : 33 Calc., 279 ; Baisfab Charan C/iandhuri v. 
Akhil Chandra Chaudhuri^ ii C. W. N., 217). 

But where a holding is in occupation of several tenants at one entire 
rental, the fact that the 1 mdlord’s tahsildaf has accepted from the tenants 
proportionate parts of the rent does not bind the landlord in the absence 
of evidence to connect the landlord with the receipt of any proportionate 
r.ite of rent by the f ihaildar {Beni Prasad Koeri v. Gob irdhan Koeri^ 6 
C. VV. Nf., 82 D- Beceipls granted by the landlord’s (ahsildar to the 
tenants separately for their proportionate shares of the rent do not 
necessarily Mn|)ly the landlord’s recognition of the sub-division of a 
tenancy (Beni Prasad AWri v. Ram Dahin Pandey, i C. L. J., 90 n : 10 
C. W. N., 216). 

A receipt for rent granted by a landlord or his agent containing no 
specification of the total jami, no statement of the area, or of the portion 
of the holding separated and separately settled with the tenant, nor of thef^ 
share separated, nor cont.aiuing a recita^that the ten ant is registered in 
the Imdl ordVs .r.'VvV//i as a tenant if portion of the origin.al holding at 

1 It WUM toMOt iit roHl .Uniht** l»y this ruling th.it tlio now proviso to tho 8^‘tlmi has 

hotn aihh*<l hy .\ot I, U C., .if Th.- I.:iw in iviuains tho as iKiforo. 
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a rent, which was a portion of the original rent, does not amount to a 
consent in writing t> a su’^-di vision of th'^ holding. \n entry in a furd 
or account which appeared on the face of it to have been written by a 
servant of a tenant and exhibited payments of rent made in respect of 
six different taluqs by the tenant to the landlord, and which was signed 
and receipted by a su mirn iin's of the said landlord, does not amount 
to a consent in writing on behalf of the landlord to a division of the 
tenure or distribution of the rent, (fn'inenird Moh in Chaudhuri \ , 
Gopal Da$ Chaudhuri^ 31 Calc , 1026 ; 8 C. W. N., 923). A division of 
a holding by way of mortgage is not binding against the landlord (S. A., 
No. 1894 of 1887, decided July 31st, 1888 ; Jovnarain Te^vari v. Bar an 
Smj^h^ 10 C. W. N., Ixxxvii). 

The consent referred to in this section mu st be the consent-.flJL.tlxe 
body ,of landlords. Co-sharer landlords cannot consent to the 
division of a tenure or holding or to a distribution of its rent (S, Ar., No. 
28 of 1897, decided by Rimoini and Henderson, JJ., July 7th, 1898). 
But a partition decree in favour of the plaintiff as a co-sharer in a tenure 
cannot affect her rights as proprietor to sue, for the whole rent of tbe 
tenure minus her own share : the decree does not effect a sub-division 
of the tenancy within the meaning of section 88. {Dukhatan Sin^ v. 
Bibi So^ruy 12 C. W. N. xcv). 

There is nothing in this section to prevent a person who has 
purchased a share in a mukarari holding from bringing a suit for a 
declaration of his right to that share and for possession of the same, 
after setting aside a sale held in execution of a decree for rent, to 
which he was not made a party. Sections 17 and 18 recognize the 
transfer of a share of a holding and entitle the transferee to claim to 
be regarded as one of the tenants of the holding (Mahes/i Chandra Ghosh 
V. Saroda Prasad Sin(^hy 2\ Calc., 433). A landlord is not entitled to 
enter upon land merely because the tenant had transferred a portion of 
If, thou;!h still in possession of another portion ; but he is entitled to 
a declaration that the transfer having been made without his written 
consent is not binding upon him (Gozajfar Ilnssain v. Dalgleishy i C. 
VV. N., 162). The transfer of a portion of an occupancy bolding is 
contrary to the spirit, if not the letter, of sec. 88 ; and the existence of a 
custom in a particular place by which such a holding is transferable is 
immaterial, and gives no right the transferee as against the landlord 
(Kuldip Sin^h v. Gillnnders Arbuthnot ^ Co.y 26 Cal., 615 : 4 C. W. N., 
738 ; Beni Afadhab v. Madhusudan. 8 C. L. J. 2n.). In a later case it was 
said that the decision in Kuldip Sin^h v. Gillanders Arbulhnol &* Co, is 
no authority for the proposition that the purchaser of a portion of SLjo/e 
gets no title (Ashok Bhuiyan v. Karim, 9 C. VV. N., 843). Where the 
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landlord’s rights are not questioned a transferee of a portion of a holding 
may maintain a suit against persons claiming under an inferior title, 
even though they may set up a recognition by the landlord. {Gaur 
Kaibarta v. Tarajan Bebi 8 C. L. J. i6i). But the transferee of a part 
of a tenure is jointly liable with his co-sharer for the whole rent ; for 
although the privity between the parties may be one of estate only, it is 
in respect of the whole of the tenure, though the transfer was cf a part, 
by reason of the indivisibility of the tenure without the landlord’s consent 
(Joj^emaya Dust v. Girindra Nath Mukhurji, 4 C. W. N., 590). Where 
a dar-patnidar to the knowledge of his landlord, transferred a portion of 
the dar-patni to one person on one date, and the remainder to another 
person on a subsequent date ; held^ (Maclean C. J., dubitante) that after 
the second transfer the liabiti»y of dar-patnidar for rent ceased and the 
two transferees became jointly and severally liable to the landlord for 
the sapic : per Made in C. J., that the act of the dar-patnidar in trans- 
ferring the tenure piecemeal had the effect of dividing the tenure contrary 
to the provisions of sec. 88 i^Kishori R tm in Kapuria v Ananta Rant 
Lahay 10 C. W. N., 270). 


Ejectment. 


Ejtctmtnl. 

No ejectment ex- 
cept in execution 
of decree. 


89 . No tenant .shall he ejected from 
his tenure or holding except in execu- 
of a decree. 


Former law. -The proviso to sec. 21 of Act X of 1859 and sec. 22 of 
Act VIII, B. C., of 1869 provided that no raiyat having a right of occu- 
pancy or holding under a pattah the term of which had not expired 
should be ejected otherwise than in execution of a decree or order under 
the provisions of the Act. The liability of the holder of a mukarari 
istimrari tjara to ejectment depended on the terms of his lease {Ba/aram 
Das v. Juirendra Nath Maliiky 19 W. K., 349). If a landlord ejected 
tenants of other classes otherwise than in accordance with the law, they 
could only recover possession by means of a possessory suit under sec. 
15, Act XIV of 1859 {Jamatdan Acharji v. Haradhan Atharjiy 9 W. R,, 
513 J Nand Kishor Lai v. Shea Dayal ipadhyay ii W. R., 16S ; Arjun 
Datta Battik v. Rant Nath A’amtitkary 21 W. R., 123). 

Present law.— A tenant can now be ejected only on the grounds 
specified in sections to, 18, 2§, 44, 49 and 66 ot this Act. See the notes to 
these sections. Under sec. 178, (t)(c) nothing in any contract made 
before or after the passing of this .Act shall entitle a landlord to eject .a 
tenant otherwise than in accordance with the provisions of this Act. 
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Service tenures.— Service tenures are excepted from the operation 
of this section {Makbul Hossain v. Amir^ 25 Calc., 131). 

A benamidar cannot sue for ejectment.— A mere bcnamidar 
cannot miintain a suit for ejectment, he havin^^ neither title to, nor pos- 
session of, the property Khscir Chandra Datta^ v. Gopal Chandra DaSy 
25, Calc., g8 : 3 C. W. N., 20). 

Notice to quit.— A notice to quit is not bad in law simply be- 
cause of a small error in the statement in such notice of the area of the 
land, in consequence of which it included some land which the defendant 
was found not to hold under the plaintiff {Sham t Charan l/i/ra v. (/niti 
Charan HaUiary 25 Calc., 36 : 2 C. W. N., 106 . See also Wood- 
fairs Law of Landlord and Tenant, Chap. \Tli, sec. 7, 14th edit., (p. 362). 
The subject of dispute in a case was a piece of homestead land, and 
it does not appear that the tenant was a raiyat. In a tenancy created 
by a kabuliyat with an annual rent reserved, a six months’ notice to 
quit requiring the tenant to vacate the holding within, instead of on 
the expiry of, the last day of a year of the tenancy is a good notice in 
law, inasmuch as there was no appreciable interval between the expiry 
of the notice and the end of a year of a tenancy i/sm ul Khan v. Jaii^uHy 
27 Calc., 570 : 4 C. W. N., 210’. When n raiyat surrenders his 
tenancy, an under-raiyat who is not protected by sec. 85 or sec. 86 
cl. (6 , is not entitled to notice to quit, before the landlord can eject 
him {Nilkanta Chaki v. GhatUy 4 C. W. N., 667;. 

The validity of a notice to quit may be questione j for the hrst time 
in the course of a second appeal in a suit \Gauri Sankar Shah v. Naja- 
b7'att Hossainy i C. W. N., clxxix;. 

f/ Suit against tenants as trespassers.— In a suit against certain 
Vtenants as trespassers, the Lower Appellate Court found th.it the defend- 
ants were not trespassers and gave the plaintiffs a decree for rent. It was 
held that the suit should have been dismissed, as the plaintiffs were Aot 
entitled to get any other relief than the particular relief they ask 2d for 
\Kali Kishor Chaudhri v. Gopi Mohan liai Chaudhriy 2 C. W. N., 166). 

Sale or transfer of whole or part of a holding is not a 
ground of forfeiture. — The sale or transfer of the whole or part of 
a holding is not a ground of forfeiture, as long as the raiyat does not 
disclaim an interest in the holding and continues to pay the rent for it 
KKabil Sardar v. Chandra Nath Nag Chandhitriy 20 Calc , 590 ; Ihinsi 
Daswjagdip Narain Chaudhriy 24 Calc., 152;. The transfer by an 
occupancy raiyat of a part of his holding does not entitle the landlord 
to recover possession by ejecting the transferee in the absence of 
evidence to show that by custom such transfer is allowed f Durga Prasad 
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Sen V. Ddul'i Gdzi^ i C. W. N., i6o). The transfer by a raiyat of a 
portion of his non-transferable raiyati jote without his landlord’s consent 
does not work a forfeiture, and the landlord is not entitled to khas 
{Gozdffdr Hussain v. Dalgleish^ i C. W. N., 172). Parting 
with the possession of a portion of a holding by a non-occupancy raiyat 
is not a ground of forfeiture {Chandta Mohon Mukhopadhya v. Bisseswar 
Chalurji^ i C. W. N., 158). Hut when a tenant transfers his non- 
transferable holding, abandons possession, and ceases to pay rent for 
it, the landlord is entitled to eject the transferee ( Wilson v. Radha 
Dulari Koer^ 2 C. W. N., 63‘. So, too, when the raiyat transfers his 
holding, and ceases to pay rent for it, but accepts a new tenancy from 
the transferee, the landlord is entitled to eject the transferee {Kali Nath 
Chakravarti v. Upcndra Chandra Chaudhri^ 24 Calc., 212 : 1 C. W. N., 
163). Similarly, a landlord cannot eject a tenant simply because he 
has transferred a part of his holding, remaining in possession of the 
other parts {Pandab Nath v. iJurj^a Charan Rai^ 2 C \V. X., civ), 
liut this has been doubted, and in Kisscn Pretab Sahi v. Tripe^ (i 
C. W. N., cclxxix : 2 C. VV. N., cliv), the question whether the transfer 
of a portion of a holding did not work a forfeiture, so far as that portion 
was concerned, when the tenant refused to pay rent for the portion sold 
by him, was referred to a Full Bench. As, however, it was found that there 
was no evidence that the tenant had refused to pay rent for the portion sold 
by him, it was held by the Full Bench that the question referred did not 
arise and it was not answered. See also note to sec. 2 5, pp. [15*117, and the 
case of Rajani Kant Bisiuas v. Ekkari DaSy (i i C. W. N., Si i : 34 Cal. 6S9). 

Denial of landlord’s title no ground of forfeiture.— Denial 
of a landlord’s title does not vork a forfeiture or entitle the landlord to 
eject the tenant, either in the case of an occupancy raiyat { Debiruddin 
V. Abdar Rahinty 17 Calc., 196,) a non-occupancy raiyat, [Chandra 
Mohan Mukhopadhya Bisscsioar Chaturjiy 1 C. \V. N., 158), or an 
under- rai yat Kaifi\. Rani Jeioan Kairiy 20 Calc., 101). But 

this rule does not apply to a ca^e in which the land is found to 
belong to the plaintiff and in the course of which suit, as they had 
done in a previous one, the defendants deny that they are the plaintiff’s 
tenants, in such circumstances they have no right to remain upon the 
land [Nil Miuihuh Basu v. Anant Ram Baldly 2 C. \V. N., 755). This 
was followed in Kaiz Dhati v. Aftabudin (^6 C. \V. N., S 75 )i which it 
was said that the defendant was estopped by a matter ot record from 
pleading that he was plaintitTs tenant. The correctness of both these 
decisions was doubted in Mallika Dasi v. Makham Lai Lhaudhun (2 C. 
L. J., 389 : 9 C. W. N., 928) in which it was laid down that the doctrine 
of forfeiture by disv'lnimer of landlords’ title does not apply to raiyats’ 
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tenancies and the principle of estoppel cannot be applied to make the 
doctrine of forfeiture indirectly applicable to such tenancies (^Malltka 
Dasi V. Mak/tam Lai Chauduri, 2 G. L. J., 389 9 C. W. N., 928). 

But in a still later case KRamgati v. Pran Hari 5 / 7 , 3 C. L. J., 201,) the 

decisions in Nil Madhab Basti v. Afiant Ram Bagdi and tais Dhalt 
V. Aftabudifiy were adhered to. A denial of the landlord’s title before 
the Bengal Tenancy Act was passed would operate as a forfeiture of 
the tenant’s right {A/tanda Chandra Mandal v. Abrahim Solcman^ 4 
C. W. N., 42), provided the denial of title took place prior to the 
institution of the suit {Nisamudin v. Mamtazudin^ 28 Calc., 135-5 
C. W. N., 263). A denial of a right in a written statement does 

not give rise to a cause of action (Aladan Mohan Shaha v. Rajabali^ 28 

Calc., 223 ; Mallika Dasi v. Makham Lai Chaitduri^ 2 C. L. J., 389 : 9 
C. W. N., 928). A denial of the landlord’s title by the holder of a service 
tenure works a forfeiture of his tenancy (Ananda Moyi v. Lakshi 
Chandra^ 3 C. L. J., 274 : 33 Calc., 339*. A suit was brought for eject- 
ment on the ground of the tenant’s denial of the existence of the relation 
of landlord and tenant between himself and the plaintiff. The defendant 
had in a previous suit denied that he was the plaintitTs tenant. ’ The 
plaintiff in that suit adduced no evidence, and it was dismissed. In the 
present suit the defendant did not deny that he was the plaintiffs tenant : 
fields that the denial in the previous suit did not entitle the plaintiff to a 
decree in ejectment (Rahamatulla Jitalu Das^ 1 1 C. W. N., c). 

In a suit brought by the plaintiffs for ejectment against the defendant 
described as a trespasser, he repudiated the plaintiffs title and set up a 
title in himself. His plea was found to be fraudulent. Hcld^ that he 
could not be allowed in second appeal to say he was a tenant, and that 
he was liable to ejectment as a trespasser without notice \Sujjad Ahntad 
Chaudhnri v. Gan^a Charan Ghoshy i C. L. J., n 6 ). 

Now, by sec. 186 A, added to the Act by s. 57, Act I. B C., of 1907, a 
tenant who denies his landlord’s title is liable to have a decree for 
damages passed against him. 

Remedies for illegal ejectment. -If a tenant is ejected other- 
wise than in accordance with this Act, he can bring a possessory suit 
under sec. 9 of the Specific Relief Act (I of 1877) within six months 
from the date of dispossession, but such a suit cannot be brought against 
(Government. If he omits to do so, then, if an occupancy-raiyat, he can 
sue within two years for possession under art. 3, Schedule III of this Act, 
or within two years from the date of the publication of the landlord’s 
notice of re-entry under sec. 87, in which case he is not entitled to recover 
merely on proof of illegal ejccliiient without relerence to his title {Madan 
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Mohan Ghosh v. Habt^ 2 C. W. N., clxxxii). If he is a non-occupancy 
raiyat, he can under the same section sue for recovery of possession 
within six months of the publication of this notice. In all other cases, 
the tenant can sue for recovery of possession within twelve years from 
the date of dispossession under art. 142, Act XV of 1877. Now, in 
Bengal under s. 61, Act I, B. C., 1907, every raiyat or under-raiyat if 
dispossessed, must sue for recovery of possession within two years of 
the date of dispossession. 

Effect of partial ejectment. —A landlord cannot eject a tenant 
from part of the subject of his tenancy and claim rent for the part 
remaining in his possession {Lalita Sundari v. Sarnamayi^ 5 C. W. N., 
353 ; Haro Kumari v. Puma Chandra Sarbogya^ 28 Calc., 188). 

Court fees. — Under sec. 7, sub-sec. ii, Act VII of 1870, in a suit 
to recover the occupancy of land from which a tenant has been illegally 
ejected by the landlord, the amount of fee payable under the Act shall 
be computed according to the amount of the rent of the land to which 
the suit refers, payable for the year next before the date of presenting 
the plaint. Where in a suit for recovery of possession of an occupancy 
holding, the plaintiff sued not only the landlord, but three persons whom 
the landlord had inducted into the land, held^ that the suit did not come 
within the provisions of sec. 7, 11 (e’, of the Court Fees Act, and that the 
Court fee should be computed on the market value of the property 
Faraand Alt v. Lai Pttri^ 32 Calc., 268). 

Meastirements. 

90. (1). Subject to the provisions of this section 

Mea^uremnu.. •'ind uny Contract, a landlord may. by 
Lan(j lord's himself ov bv anv person authorized bv 

' nglit to niea- $ ^ i j 

#ure land. Jiijj, behalf, enter on and measure 

all land comprised in his estate or tenure, other than 
land exempt from the payment of revenue. 

(2) A landlord shall not, without the consent of 
the tenant, or thq written permission of the Collector, 
be entitled to measure land more than once in ten 
years, except in the following cases (namely) : — 

(rt) where the area of the tenure or holding is 
liable, by reason of alluvion or diluvion, to 


19 
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vary from year to year, and the rent pay- 
able depends on the area ; 

(b) where the area under cultivation is liable to 

vary from year to year and the rent pay- 
able depends on the area under cultivation ; 

(c) where the landlord is a purchaser otherwise 

than by voluntary transfer and not more 
than two years have elapsed since the date 
of his entry under the purchase. 

(3) The ten years shall be computed from the date 
of the last measurement, whether made before or 
after the commencement, of this Act. 

Who may, and what lands a landlord may, measure. —Every 
landlord has a right under sec. 90 to sue for measurement ( Matarti^ini 
Vast V. Rafpi Das Mallil\ 7 C. W. N., 93). A landlord can measure all 
lands, rent-free or rent-paying, comprised in his estate or tenure, but not 
revenue-free land. Under the old law he could not measure revenue-free 
land, and apparently also not even rent free-land within the boundaries 
of his estate. See Prasanna Mayi Dehi v. Chandra Nath Chatidhuri^ 
10 W. R., 361 ; Rany^ Lai Sahu v. Sridhar Dass^ ii \V. R., 293 : 3 B. L. 
R , App., 27 ; Ghulam Khejar v. ErskinCy 1 1 W. R., 445 ; Kha^eudra 
Nath Mallik v. Kanti Ram Paly 14 VV. R., 368. He is not debarred 
from measuring merely because there are under- tenures, and that the 
land is not in the occupation of his immediate tenant {Ran Bahadur 
V. Maluram Tewariy 8 W. R., 149 ; Twee die v. Ran Narain Das, 9 W 
R., 151 ; Krishna Mali Debi v. Ratn Nid/ii Sarkary 9 W. R. 331 ; contruy 
Dwarka Nath Chakravartti v. Bhowani Kishor Chakravaritiy 8 W. 
R., II). 

One of two or more joint landlords cannot measure.- -It is 
clear that under sec. 188 one of two or more joint landlords cannot 
measure. They must act together or by an agent authorized to act on 
behalf of all of them. .Sec Matany^ni Dasi v. Ram Das Malliky (7 C. W. 
N., 93) (in which case, the landlords were not joint landlords within the 
meaning of sec. 188), and note to sec. 188. A common manager ap- 
pointed under sec. 95 can no doubt measure. 

Under the old law (/. e.y Act VI, B. C., of 1862 and Act VIII, B. C., 
of 1869) it was held \n many cases that a part proprietor was not entitled 
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to apply for measurement {Mahomed Bahadur Mazumdar v. Raj Krishna 
15 W. R.. 522/ Muluk Chand Mundil v. Madhusudhan Bachas- 
pati^ 16 W. R., 126 ; Surendra Mohan Rat v. Bha^bai Charan Gan^o- 
padhya. 18 W. R., 332 ; Santiram Banja v. Baikant Paria, 19 W. R., 
280 ; Piarl Mohan Mukhurji v. Raj Krishna Mukhurji^ 20 W. R., 385 ; 
Ishan Chandra Rai v. Basarudin^ 5 C. L. R., 132 ; Bi\ba Chaudhry v. 
Abidudin Mahomed^ 7 Calc., 69^ ; but it was ultimately settled that he* 
could do so, provided he made all the remaining proprietors parties to 
the proceeding (Abdul Husain v. Lai Chand Mahtan, 10 Calc., 36 : 13 C. 
L. R., 323). 


91. (1) 

Power for 
Court to ordcT 
tenant toattcn<l 
and point out 
boundarioa. 


Where a landlord desires to measure any 
land which he is entitled to measure 

under the last foregoing section, the 
Civil Court may, on the application of 
the landlord, make an order requiring 


the tenant to attend and point out the boundaries of 


the land. 


(2) If the tenant refuses or neglects to comply 
with the order, a map or other record of the bounda- 
ries and ineasureinents of the land prepared under the 
direction of the landlord at the time when the tenant 
was directed to attend, shall . be presumed to be 
correct until the contrary is shown. 


Sub-section (1). To what Court application should be 
made — Under sec. 144 (2) the application for measurement must be 
made to the Civil Court which would have jurisdiction to entertain a 
suit for the possession of the tenure or holding in connection with which 
the application was brought. Under the former law, Act VI of 1869, 
Ij. C., a single suit to measure lands could be brought against several 
defendants, although their rights and tenures were difter^nt (Sashi 
Bhushan Banurji v. Nabo Kumar Chaturji^ 8 \V. R., 94) 

Sub-seotion (1) Appeal.— Under the former law, an appeal lay 
from an order for measurement made under sec. 37, Act VIII, B. C., of 
1869 ; for it was held that such an order was a “decree.” Hut this was 
because in section 37, the proceeding in which an order for measurenfent 
was passed was termed a “suit” (Brajendm Kumar Rai v. Krishna 
Kumar Ghosh^ 7 Calc , 684). No such expression occurs in sec. 91. 
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The proceeding under this section is not therefore a suit, and the order 
made in it not a decree, and consequently no appeal lies from such an 
order {Daya Ghasi v. Ram Lai Sukal^ 2 C. W. N., 351) 

Sub-section ( 2 )— Under sec. 9 of Act VI of 1862, B. C., and sec. 
37 of Act VIII., B. C, of 1869 if an under-tenant or raiyat, after thfe 
issue of an order enjoining his attendance, did not attend and point out 
the land, it was not competent to him to contest the correctness of the 
measurement made, or any of the proceedings held in his absence 
(see AlimucUn v. Kali Krishna Tai^ore^ 10 Calc., 895). But under the 
present Act, finality is not given to a measurement and it is open to a 
tenant to rebut the presumption of correctness which the court is direct- 
ed to make, if he fails to attend when directed to do so {Daya Ghazi v. 
Ram Lall Sukal, 2 C. W. N., 351). 

Go-sharer landlord. A co-sharer landlord who has obtained 
separate kabulyafs from his tenants and deals separately with them can 
apply for measurement under sec. 91 {Joj^nesh Prokas Gdnf^uly v. 
Maniraddi^ 35 Calc., 417). 

92 . ( 1 ) Every measurement of land made by 

Standard of o^der of a Civil Court, or of a Revenue* 
measurement. officer, in any Suit or proceeding between 

a landlord and tenant, shall be made by the acre, 
unless the Court or Revenue-officer directs that it be 
made by any other specified standard. 

(2) If the rights of the parties are regulated by 
any local measure other than the acre, the acre shall 
be converted into the local measure for the purposes 
of the suit or proceeding. 

(3) The Local Government may, after local en- 
quiry, make rules declaring for any local area the 
standard or standards of measurement locally in use 
in that area, and every declaration so made shall be 
presumed to be correct until the contrary is shown. 

Local measures.— Under sec. II of Act VI, B. C., of 1862 
and sec. 4 T, Act VIII, B. C., of 1869, measurements were to be made 
with the standard pole of the pargana. Now, measurements are to be 
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made with the local measure by which the rights of the parties are 
regulated. If there is any dispute as to the nature and length of this 
local measure, the Civil Court will have to decide it. Sometimes, two 
standards of measurements are in use. In that case the local measure 
cip-rent in the locality or iuppeh in which the land is situated should be 
preferred (^Bhagobaii Charan Bhattacharji v. Tamirudin^ i W. R., 224 ; 
Sarbanand Pandi v. Ruchia Pandi^ 4 W. R., Act X, 32). Canungoe papers 
and settlement proceedings are good evidence in such disputes (JVand 
Dantput V. Tara Chand Prithibari^ 2 W. R., Act X, 13). 

Board of Revenue’s instructions.— “The standard of measure- 
ment or laggi recorded in the Collectorate for the pargatui or other local 
division in which the lands are situated shall be taken as the local standard 
of measurement under section 92 (i) of the Tenancy Act, unless another 
standard is set up by either of the parties, in which case the Settlement 
Officer will, after enquiry, decide what standard to adopt. If no standard 
is recorded in the Collectorate, the Settlement Officer must by enquiry, 
satisfy himself as to the local standard in use.” (Board of Revenue’s C. O. 
No. 16, April, 1893). 

Managers. 

93. When any dispute exists between 
co-owners of an estate or tenure as to 
the management thereof, and in conse- 
quence there has ensued, or is likely 
to ensue, 

(rt) inconvenience to the public, or 

( 6 ) injury to private rights, 

the District Judge may, on the application in 
case (a) of the Collector, aud in case ( 6 ) of any one 
having an interest in the estate or tenure, direct a 
notice to be served on all the co-owners, calling on 
them to show cause why they should not appoint a 
common manager ; 

Provided that a co-owner of an estate or tenure 
shall not be entitled to apply under this section unless 
he is actually in pjossession of the interest he claims. 


Managers, 
Power t(i call 
upon co-owners 
to show ."Cause 
wdiy they should 
not appoint a 
common niana- 
ger. 
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and, if he is a co-owner of an estate, unless his name 
vii (B. 0 .) of file extent of his interest are regis- 

tered under the Land .Registration 

Act, 1876. 

Extended to the districts of Cuttack Furi and Balasorc (Not., Jan. 
27th, 1906). 

Former law. — The state of the former law as to the appointment 
of managers in cases of disputes between co-owners and the reasons for 
the enactment of the following sections which are founded on the Bill 
framed by the Rent Commission, are described in the report of that body 
as follows “In 1812 it was enacted that, inasmuch as inconvenience 
to the public and injury to private rights had been experienced in certain 
cases from disputes subsisting among the proprietors of joint undivided 
estates, whenever sufficient cause shall be shown by the Revenue 
authorities, or by any of the individuals holding an intere.st in such 
estates, for the interposition of the Court of Judicaiurc, it shall be 
competent to the Zillah Judges to appoint a person duly qualrtied and 
under proper security to manage the estate, that is, to r(»llert the rents 
and discharge the public revenue, and provide for the cultivation and 
future improvement of the estate (Reg. V. of 1812, sec. 26). The Judge 
was also competent,, upon the representation of the Revenue aiiihoriiics, 
or of any such person aforesiid to remove any manager so appuintc<l 
(ibid, sec. 27). A subsequent Regulation (V of 1S27) enacted that when 
•the ZiJIah Court thought it just and proper under the provisions of that 
Regulation to piovide for ihe administration or management of landed 
property, it should issue a precept to the Collector, directing him to 
hold the estate in attachment and appoint a person for the due care and 
management thereof, under good and adetjuate security for the faithful 
discharge of the trust in a sum proportionate to the extent thereof. The 
reference in Keg. V of 1827 to Kegul iti.m V of 1812 was repealed by 
Act XVI of .'874, so that it is not now competent to a District Judge to 
send a precept to the Collector, directing him to provide for the manage- 
ment of an estate belonging to a joint undivided family. The fragment 
of Regulation V of 1812 which is still in force is incomplete, and in 
consequence almost inoperative. .Such being the present state of the law 
a majority of us have thought that this fragment might well be repealed, 
and a complete set of effective provisions subsiiiuicd therefor.” (Rent 
Commission Report, Vo! . i. paras. 135 and 136, p. 68). The sections of 
Reg. V of 1812 remaining in force are repealed by Schedule I of this Act. 

Co-Bharer. ~ A co-sharer who has opened a separate account or makes 
separate collection for his share is liable to have.his share taken over by 
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the common manager unless his share is separated by metes and bounds 
{Kumar Saradindu Roy v. Collector of Rang fur C. W. N., 1143). 


Procedure prescribed 4n the case of a multifarious 
application.— In a case in which one application was made jointly by 
twelve of the co-sharers of a certain property under this section calling 
upon the four remaining sharers in the property to show cause why a 
common manager should not be appointed to certain property consisting 
of 243 estates or taluks^ of which about 60 bore separate numbers on the 
Collector’s Land Register, whilst other portions of the property were 
taluks and dependent tenures, kowlahs and raiyati holdings, and there- 
fore, did not appear in the Collector’s Register at all, it was laid down 
by the High Court, (1) that there need not be as many applications as 
there were estates or tenures mentioned in the application, but that, in 
the circumstances, the District Judge should call upon the applicants to 
state whether all of them were entitled in common to the various estates 
and tenures mentioned in the application, and, if not, to divide them- 
selves into as many groups as there might be properties held by them 
in common, and in this latter case, it would be necessary that each group 
of shareholders should put in separate applications ; (2) that if such 
separate applications would have to be put in and not otherwise, separate 
Court fees should be levied upon each application ; and (3) that the notice 
in the case of tenures would be as provided by section 93 of the Act ; 
it would be of the same character and to the same effect as in the case 
of estates {t'azal Alt Chaudhri v. Abdul Majid Chaudhri^ 14 Calc., 659 ; 
Kumar Saradindu Roy v. Collector of Rangpur^ 11 C. W. N., 1143), 
When the owners are not the same an appointment should be made 
for each group of properties although the same manager may be ap- 
pointed for all. The District Judge can consider the propriety of an 
appointment at any stage of the proceedings (ibid). 


Appeal.— An application under this section is not a suit within the 
meaning of sec. 143, as the operation of that section is conhned to 
suit between landlord and tenant. A proceeding under section 93 is 
not between landlord and tenant, but a proceeding initiated by some 
third person, who does not fill either of these positions. Under these 
circumstances, an order rejecting an application under sec. 93 is not 
appealable {Hossain Baksh v. Mutukdhari Laly 14 Calc., 312). 

Suit. —A suit is maintainable for recovery of possession against a 
common manager who has been irregularly appointed, without a previ- 
ous complaint to the District Judge {fndu Bhusan Bose v. Annapurna 
Mitruy 6 C. L. J., 216). ^ 



296 


BENGAL TENANCY ACT. , 


[Ohap. IX. 


Power to order 
them to appoint 
a manager if 
cause is not 
shown. 


94. If the co-owners fail to show cause as afore- 
said within one month after service of 
a notice under the last foregoing section, 
the District Judge may make an order 
directing them to appoint a common 
manager, arid a copy of the order shall he served on 
any co-owner who did not appear before it was made. 

Extended to the districts of Cuttack, Puri and Balasore, (Not., Jany. 
27th, 1906). 

96. If the co-owners do not, within such period, 


Power to ap- 
point manager 
if order is not 
obeyed. 


not being less than one month after the 


making of an order under the last fore- 
going section, as the District Judge may 
fix in this behalf, or, where the order ha.s been .served 
as directed by that .section, within a like jieriod after 
such service, appoint a common manager and i-eport 
the appointment for the information of the District 
Judge, the District Judge may, uidess it is shown 
to his satisfaction that there is a prospect *>f a .satis- 
factory arrangement being made within a reasonable 
time, — 

(a) direct that the estate or tenure be managed 

by the Court of Wards in an}' case in which 
the Court of Wards consents to undertake 
the management thereof; or 

(b) in any case appoint a manager. 

Extended to the districts of Cuttack, Puri and Halasorc (Not., 
January 27th, 1906.) 

Rulings under this section. -On an application under section 
93 being made to a District Judge, he by consent of ptirties directed 
the estate to be managed by the Court of Wards. The Court of 
Wards took over the estate, but subsequently refused to act, and 
the hoard of Revenue directed that the estate .should be released. The 
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District Judge then issued notices to the co sharers under sec. 93, 
calling on them to show cause why a common manager should not be 
appointed. The co-sharers appeared and objected, but one of them stated 
that he and the representative of certain minor co-sharers had agreed 
to appoint a private person manager of their estates. The District 
Judge, then, without holding any enquiry or taking evidence, passed an 
order purporting to be under sec. 95 of this Act, appointing the private 
person common manager temporarily until the co-owners should take 
steps under sec. 99 to satisfy the Court that they were in a position to 
manage the estate properly, rie subsequently passed two orders on two 
separate applications by two of the co-sharers for the release of the 
estate, refusing to release it, as he was not satisfied that the management 
would be conducted by the co-owners without injury to the rights of 
the minor co-sharers. It was held that the order of the Judge 
appointing the private person common manager, and his subsequent 
order refusing to release the estate were not legally made They were 
therefore, set aside {Ganoda Kanto Ray v. Probhabati Dasi^ 20 Calc., 
S81.) A common manager cannot be appointed by consent of parties. 
The District Judge before he can make the order must find that there 
is a dispute likely to cause inconvenience to public or injury to private 
rights existing between the co-sharers ■Kali Charan Ash v. Putbaii 
Chartin Ash^ 4 C. L. J , 564). When a common manager has resigned, 
the District Judge cannot appoint a new common manager without 
recourse to the provisions of ss, 93 and 94 {Dioarka Nath Mittra v. 
Rankutesh Lai Mitra, 10 C. W. N., 437). rhis case was dissented from 
in Pwarka Nath M it ter v. Hankutesh l.al Miitcr, 7 C. L. J. 109, 
where it was held that the abdication of the manager has not the effect 
of restoring the state to the owners and the powers of the District 
Judge are not exhausted by the appointment of a mancager and he can 
appoint a successor wiihout a fresh application in a fresh proceeding, 
'fhere is no provision in this Act authorising a District Judge, when 
an order, under sec. 95 of this Act appointing a common manager has 
been made, to institute an enquiry as to the existence of certain accounts 
and papers and to examine persons on oath in such a proceeding, and a 
person giving false evidence in such a proceeding does not commit an 
offence under sec. 193 or see. 199, Penal Code {.Ibdul Mazul v. Krishna 
Lai Najif, 20 Ccalc., 724). A common manager was appointed under the 
provisions of this section with the consent ot the co-owners. The share 
of one of the co-owners ivas then let out in tzara to some of the other 
owners. After the isara had come to an end. he gave a />atnt lease of 
his share to a third person, who began to collect, or to attempt to collect, 
the rent due to him as patnidar. It wa;» hehl that he was bound by the 
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order appointing the common manager, as he took patniy knowing that 
the property was in charge of a common manager, appointed by an order 
of the Court, an order which under clause [3) of section 98 would have the 
effect of preventing any of the co-owners from themselves realising the 
rents due to their respective shares, and the patnidar was in no better 
position than the shareholder from whom he obtained the patni (Ja^ai 
Chandra Chaudhti v. Golak Chandra Ghosh 23 Calc., 522). A person 
appointed to be manager of an estate under the provisions of this section 
must have his name registered under sec. 78 of the Land Registration 
Act before he can recover rent from the tenants of the estate of which 
he has been appointed manager {Mokbul Ali Chandhri v. Gitish 
Chandra KundUy 22 Calc., 634). 

Appointment complete. — Just as in the case of a receiver the 
appointment becomes complete when the required security has been 
given and possession taken under the order ^Ihoarka Nath Mittcr v. 
Banka tesh Lai Miticry 7 C. L. J., 109). , 

A common manager, appointed under this section has power to 
mortgage property with the permission of the [district Judge. While 
the common management exists, the powers of the co-owners must be 
regarded as in abeyance, and therefore a mortgage created by a co- 
owner during the existence of the common management cannot in any 
way interfere with, or derogate from, the rights created under any tran- 
saction made by the common manager with respect to the joint pro- 
perties {Amur Chandra Kundii v. Golak Chandra Chaudhrt. 4 C. W. N., 
769). A common manager is competent on behalf of the co-owners to 
sue for the recovery of pobsession of land {Sibo Sundari Ghosh v. 
Raj Mahon GuhOy 8 C. W. 214). 

96. The Local Governnient may nominate a 
Power to no- per.soii for any local area to manage all 

minate person estates and tenures within that local 

to act in .'ll! 

cases uiiiier {-Qf which it may be necessary to 

appoint a manager under clause (b) of 
the last foregoing section ; and, when any person has 
been so nominated, no other person shall be appointed 
manager under that clause by the District Judge, un- 
less in the cfise of any estate the Judge thinks fit to 
appoint one of the co-owners themselves as manager^ 

Extended to the districts of Cuttuck, Puri and lialasure (Not,, Jany- 
27th 1906.) 
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Provisions ai)- 
plicablo to inau- 
agi;r. 


97. In any case in which the Court of Wards 
The Court of undertakes under section 95 the rnanage- 

^pi^abif estate or tenure, so much of 

Su^^Twarda^ provisions of the Court of Wards 
Act, 1879, as relates to the manage- 
ment of immoveable property .shall apply to the 
management. 

* Extended to the districts of Cutcuck, Puri and Palasore (Not., Jany. 
27th 1906). 

98. (1) A manager appointed under section 95 
may, if the District Judge thinks fit, 
be remunerated by a fi.xed salar}'^ or per- 
centage of the money collected by him as 

manager, or partly in one way and [lartly in the other, 
as the District Ju<lge, from time to time, directs. 

(2) Ho shall give .such security for the proper 
discharge of hi.s duties as the District Judge directs. 

(3) He shall, subject to tlio control of the Dis- 
trict Judge, have, for the purpose.s of management, 
the same powers as the co-owner.s jointly might but 
for his appointment have exercised, and the co-owners 
shall not exercise any such power. 

(4) Ho shall deal with and distribute the profits 
in accordance with the orders of the District Judge. 

(5) He shall ktiop regular accounts, and allow the 
co-owners or any of them to inspect and take copies 


of those accounts. 

(6) He shall pass his accounts at such period and 
in such form as the District Judge may direct, 

(7) He may make any application which the pro- 
prietors could make under section 103. 

(8) Ho shall be removable by the order of the 
District Judge, and not otherwise. 
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Extended to the districts of Cuttack, Puri and Balasore (Not., Jany. 
27th, 1906). 

The powers given by section 98 of the Bengal Tenancy Act to a 
manager of joint property appointed under section 93 “ for the purposes 
of management” include the power to mortgaj»e or to sell the property. 

The restraint put upon the co-owners by section 98, sub-section (3) 
of the Act, whilst the estate is under management, is co-extensive with 
the power conferred on the manager : it does not extend to the exercise 
of individual rights. 

Where one of the co-owners of an estate under management mort- 
gaged his share, which in execution of a decree on the mortgage was 
purchased by the mortgagee : held^ that the mortgagee thereby became 
a co-owner under the manager, and as such was entitled to the benefit 
of a decree for redemption in a suit on a mortgage of the estate by 
the manager (A mar Chandra Kundu s. Shoshi Bhusan 31 Cal., 
305 : L R., 3t I A., 24 : 8 C. W. N., 225). 

99. When an estate or tenure has been placed 
Power to re uiider the management of the Court 

ment I'o ’^eo^ of Wards, or a manager has> been ap- 
owners. pointed for the same under section 95 , 

the District Judge may at any time direct that the 
management of it be restored t<j the co-owners, if he 
is satisfied that the management will be conducted 
by them without inconvenience to the public or injury 
to private rights. 

Extended to the districts of Cuttack, Puri and Balasore (Not., Jany. 
27th, 1906). 

There would seem to be nothing to prevent a District Judge acting of 
his own motion under this section, without being moved to do so by 
any of the persons concerned, provided he is satisfied on the point 
referred to. 

100. The High Court may, frotn time to time 

,, , make rules defining the ‘powers and 

Power to make ^ ^ ^ ^ . 

duties of managers under the foregoing 

sections. 

Extended to the districts of Cuttack, Puri and Balasore (Not., Jany. 
27th, 1906). 

The High Court’s rules under this section arc printed in Appendix 111 . 
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CHAPTER X. 

Recori)-of-rights and settlement of rents. 

The whole of the provisions of the former Chapter X were extended 
to Orissa by Notification of Sept, loth, 1891. The present Chapter X 
has been introduced by the lien^^al Tenancy (Amendment) Act, III, 
B. C., of 1898, which has been extended to Orissa by Notification of Nov. 
5th, 1898. It has been considerably modified by Act I, B. C., of 1907. 
and Act I, E. B C., of 1908. 

Modifications in this Chapter introduced by the Bengal 
Tenancy (Amendment) Act of 1898.— The provisions of the 
Chapter, as they ori^dnally stood in the Act, have been greatly modified 
by the Bengal Tenancy (Amendment) Act of 1898. The circumstances 
which led to the passing of this Amending Act are as follows. Very 
shortly after the commencement of the operation of Act VIII of 1885, 
very great difficulties were experienced in settling rents under Chapter 
X, more especially when its provisions were applied to the settlement 
of rents on a large scale. These difliculties were partly due to defects 
in the provisions of the Chapter itself, which did not allow of the publi- 
cation of a draft record as a preliminary to the settlement of rent, but 
required rents to be settled before the publication of even a draft of the 
record. They were also partly due to the fact that while Revenue officers 
in scttlin,{ rents and deciding disputes regarding entries in the record- 
of-rights were bound to adopt the cumbrous and lengthy procedure of the 
Civil Courts, the High Court in interpreting the provisions of the 
Chapter, held that Revenue officers in proceedings for the settlement of 
rent had no jurisdiction to decide questions concerning the civil rights of 
the parties, and that the decisions of Revenue officers in such matters 
had no finality and might be subsequently questioned and set aside by 
suits in the Civil Courts. 

These difficulties attracted the .attention of both Sir Charles Elliot 
and Sir*Alex. Mackenzie, while holding the office of Lieutenant-Ciovernor 
of Bengal, and shortly after the commencement of the term of Govern- 
menl of the latter, in May, 1896, he submitted to the Government of 
India two alternative bills to remedy these defects, according to the 
first of which “revenue officers were given a fairly free hand in settling 
rents and were relieved from the necessity of complying with the 
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formalities of the Civil Procedure Code, and treating the case of each 
individual raiyat whose rent Vas altered as a separate suit. But the 
Civil Courts were to retain the ultimate jurisdiction in all matters of 
status, right and title.” In the second Bill certain alterations were pro- 
posed tending “ to simplify the procedure and at the same time to give 
to the decisions of the Revenue Officers that finality which the framers 
of the Tenancy Act intended them to have.’’ The first of these Bills 
was approved by the Government of India. It was accordingly intro- 
duced into Council on the 3rd April, 1897. 

At the time of the introduction of this Bill it was not intended to 
differentiate between the procedure for the settlement of rents in 
Government, and that in private estates. But after the introduction of 
the Bill into Council certain representatives of the zamindars objected 
to the proposed withdrawal of the jurisdiction of the Civil Courts in the 
settlement of rents in private estates. The Bill, as originally introduced, 
was therefore recast in the course of its progress through Council and the 
procedure for the settlement of rents in (iovernment estates and other 
temporarily settled estates was made quite distinct and separate from 
that for the settlement of rents in permanently settled estates. The new 
system was extended only to the former (see ^^a^t II of this Chapter) ; 
while the existing law, with certain slight modifications designed to secure 
greater finality for the decisions of the settlement officers, was maintained 
in respect to the settlement of rents in estates of the latter class (see 
Part III of this Chapter). The following extract from the Statement of 
the Objects and Reasons for the Bill, while showing its aims and inten- 
tion so far as they relate to this Chapter of the Act explains what Ihe 
system for recording rights and settling rents was under Chapter X, as 
originally passed, and what the* system now is under the modifications 
introduced by the Amending Act as regards the settlement of rent where 
a settlement of land revenue is being or is about to be made— in other 
words, so far as Part II of this Chapter only is concerned. 

“The aims and objects of this Bill”, (so far as I licy relattj to Chapter 
X), “arc — (I) to clear up doubt. s and difficulties of procedure which have 
arisen in the course of experience in the working of Chaptci- X of the Bengal 
Tenancy Act, 188.> ; (2) to facilitate the settlefncnt of rents when undertaken 
on a large .Hf.'ale, either for the pur])OHe of settling land revenue or on the 
cation of private individuals. ^ 

“As to point (I), the intention of th«- framers of the Tenancy Act, as 
explained in CJouncil by Sir Steuart Bay ley, wh»n presenting the report of 
the .Sehxjt Committee, clearly wa.s f/uif all dinpuff^n ajferfing the record 
of rights or jlxation of rents were to be formally and finally decided by the 
Re\ cntie Officer, subject only t^i apjaral to the .Special Judge, and to a second 
appeal to the High Court in certain spocdfiefl Entries in the rc?cord, 



Sec. 101.] RECORD-OF-RIGHTS & SKTrLEMKNT OF RENTS. 303 


which were not disputcil up to the time ok‘ final publication of the record 
were to be prcHumed to bo correct till the- contrary was proved. If a dispute 
as to any entry in, or omission from, the record arose, it was to bo decided 
by the Revenue Officer, .and his deensitm was to have the force and effect of a 
decree. So that every entry in the record as finally publisherl was to have 
attached it either (a) the presumption of cornictness, or {b) the force and 
effect of a decree of a Civil Court. Oljjoctions mb^ht be made at any time during 
the publication of the draft record, which the Revenue Officer was to summarily 
hear and consider, and disputes raised at any time before the final publication 
of the reconl were to be heard and decided. The distinrdion between an 
objection and a <lispute was not, however, clearly tlefined, and the result has 
boon that the Civil Courts have in some earscs held that the Revenue Officer is 
bound to hear, as civil suits, trifliiu' objections which can be arlequately dis- 
posed of summarily, to the satisfaction of the parti(!.s, without the expense 
and delay entailed 1 ) 3 ' the form »l procedure of a civil suit. (^) On the other 
liand, where Reveiiue Officers have hoard and decided disputes, following the 
procedure of the Civil l*roocdur<* Co le, in which cases it was intended that 
tluMi* decisions shouM, siibje; *- to appeal to the .Sp(‘"ial Judge, bo rr.s jiiflicat a 
betw«*en the parties, tin* Civil C mrfs have in soim* cases held that their deci- 
sions, though not appealed against, were not rf.-i jwlirata, that no finalit}^ 
attached to them, atrl that it was open to the parties to re-open the ([ucstions 
d(*cided in the ordinar\' Civil Courts, (*-*) 

“Further, tin* (?ourt.s have held, where a survey is ordered to be made, 
aTid a record-of-rights prepared, of a particular estrti* or I.»cal area, that the 
Revenue Officer lias no jurisdiction to he ir and deciih' the dispute, (’*) and that 
when a dispute arises as to wlnoher land dainual rent fn?o was propcrl 3 ’ so 
held or not, the Revenue Offi-'er h.is no authority to hear and decide the 
dispute, (*) and again tliat when a clispute arises as bet ween one landlord 
and another landlord, or one tenant and anotlier tenant, regarding the 
ownership or occupation of land, the revenue Officer has no authorit 3 ' to 
hear and decide the dispute. (') It has, in short, been lield the Revenue 
Officer can only liear ami decide a dispute between a lamllord and tenant 
when the relationship of landlonl and tenant is proved or admitted to exist. 

“ The effect of these decisions i.s to curtail lo a very great extent the 
powers of tln^ Revenue Offictw to deehlo the disputes arising out of Ids pro- 
cee<lings, to leave gaps in the record-of-rights, and to drive the parties to 
litigation after the Revenue Officer has left the gn»imd, oven as regards 
matters whicli ho lias nominall 3 ' decided. 

(1) Soe note tnKCotinn lOfi. ... „ . n oo i 

8oo Pandit Sirdur v. Jiivoa/*. 21 : Karivi w Anoo -- ^ 

244 ; tai’if uf Statr v. /CajiiaHtlin, 211 (’ul*-, 2.'»7, aii'l (tol'fm! v. Jiriu /?<*», 

(i> Sco*JV.m)i,0'o Nath Hai v. IS I'alo., (Ul ; /A </// u..n< /.'.»’ /).?•< v. Bhat/ican 

Chandrii VaxXv.., ... v # • c- i 

(4) Soo Padtnanund Sinuh v. /Ai/o, 20 (’silo., ’»7T .- t-'J*'/ of Utalc .>«.»<»* Ll 

38; Knu'hn Khan ▼. Prajt) Nath Pas, 22 I’alo., 211. 

O) Pandit Birdar v. Mtaian, 21 (’air., 37s. 
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•‘That this was not the intention of the framers of the Act is shown by 
the following extract from Sir Steuart Bayley’s speech in Council, in pre- 
senting the Report of the Select Committee on the Tenancy Bill as pa^ed : — 

“Under the scheme, therefore, as sketched out in the original Bill, it 
will be observed (1) that the Revenue Officer, in recording rights, could 
not decide any dispute which might arise, and consw^uetitly his record could 
be of very little value ; (2) that the Settlement Officer, though ho could 
decide whatever disputes came before him, could only deal in a preliminary 
sort of way with a largo class of disputes, which migKt afterward? lie tried 
out by a regular suit in a Civil Court ; (3) that, though no settlement Ciin 
in the nature of things be undertaken without the previous preparation of 
a record-of-rights, the two processes were unconnected in the Bill, and were 
treated as essentially separate and distinct. 

‘ I need not take you through the successive steps by which tlie procedure 
was altered, first in the Bill No. 11 of last year, a description of which will 
be found in paragraphs 71 to 77 of our preliminary report, and then in the 
Bill of this year, as explained in paragraph 42 of our final report. It will 
be sufficient if I explain to you the final result of our discussions as emb(xlied 
in the bill now before you. First, then, we have amalgamated the two 
processes. It was obvious that on a Revenne Officer beginning to record 
rights he would find himself face to face with numerous cases in which on 
one side or the other the status of the raiyat, the area of the holding, the 
amount of the rent payable, were the subjects of dispiiU*. Unless he could 
deal with these disputes his record would be of little value and it was obvious- 
ly absurd to empower one officer to settle questions of status and area, and 
then to send in another to settle questions of rent. 

‘It seemed equally unreasonable to empower a Reveriiie Ollicer, with all 
the parties and witnesses before him, to decide disputes, and to allow the 
whole matter to bo re-opened de novo and fought out from the very beginning 
in a Civil Court. At the same time we wished in no way to diminish the 
security which parties now have in the decision of their cases by the most 
competent Courts, and in the right of appeal to the highest Court in the 
country. 

‘What we have done, then, has been to give the Revenue Officer, in the 
first instance, power to settle cUl disputes that may come before him. Whore 
no dispute arises, he will record what he finds, he will ‘not alter rents, and 
his entries will only have a presumptive value in cases afterwards brought 
before the Courts ; where a dispute arises, he will decide it on the same 
grounds by the same rules, and with the same procedure, as a Civil Court. 
His decision will be liable to appeal, like that of the ordinary Civil Court, to 
a SpecialJudge, who may or may not be the Judge of the district, and will 
be subject to a further special appeal to the High Court. In appeal, the High 
Court may settle a new rent, but in so doing is to be guided by the other 
rents shown in the rent-roll. In other words, there can l>e no second 



f 

See. lOl.J RECOUD-OF.RIGHTS k SETTLEMENT OF RENTS. S05 

appeal to the High Court merely on the ground that the rent has been pitched 
too high or too low, l^ut if a second appeal is preferred, as it may be on the 
ground that the Special Judge, owing to some error on a point of law has, for 
example, found the holding to comprise more land or less land than it actually 
does comprise, or has given the raiyat a wrong status, and if the appellant 
succeeds, the High Court nan, without altering the rate, reduce, or increase 
the rent, as the case may be. 

‘The decision of the Revenue Officer in disputed cases, subject to these 
appeals, will have the effect of a judgment of the Civil Court, and will be 
reajudicataf thus barring a fresh suit for enhancement for 15 years.’ 

“It is clear that the decision of the Civil Courts above referred to arc 
not ill accord with the intention of the framers of the Act expressed in 
the preceding extract, and it is thought that if the decisions of Revenue 
Officers are nob, subject to appeal Ui the Spetaal .Judge, have nality 
on all questions that come before them, it is desiraJde to relieve them 
altogether of the duty of deciding disputes as civil suits, and to confine 
them, in the first place, to the preparation of the record of existing facts, 
rents and status. This record will be prepared, after careful investigation, 
under such rules as the Local CJovernnieiit may prescribe. It will be 
published in draft, objections made to any entry in or omissions from it 
will be carefully considered and disposed of undei’ such rultjs as may be 
prescribed by (iuvernment ; then, it will be tinally published and the pre- 
sumption of correctness w'ill be attached to entries made in it. If the parties 
afterwanls wish to dispute the correctness of any etdry or omission, they 
can do so in the Ci vil Courts, restrictions on resort to the Courts being imposed 
only in the ease where the entry relates to a rent .settled. 

*‘As to the second object mentioned above, section IU7 of ‘he Act provides 
that in all proceedings for the settlement of rents under Chapter X, the 
Revenue Officer shall, subject rules made by the LtK^al Clovernment adopt 
the procedure laid down in the Code <»f Civil I’roceduro for the trial of suits. 
This implies that each individual case must (subject to modifications made by 
the Coverninent rules for jt)in<ler of tenants Iiolding under the same landlord 
in the same village) be dealt wdtli separately, a .'Separate record being made, 

II and evidence being separately recorded in each case. When a settlement ot 
rents is being made on a great scale, as is necessary when a settlement 
revenue is being uiadc a large area or in a large private estate, it is apparent 
that to make the rent of each individual tenant the subject of a separate suit 
must involve great Avasto of time and money. If an erdiaiicement or reduction 
of rent is claimed on the ground of rise or fall of prices since the rents were 
last fixed, it is obvious that the alteration in prices, if once established for a 
local area, would affect all tenants in that local area wdiose rents wore last 
settled at the same time, and it would involve unnocessitry waste of time and 
money to record the evidence over again and allow it to bo disputed afresh 
ill each individual caso. 

20 
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“It has always l^een recognised that Government officers, in settling rents 
for the purpose of ascertaining the assets on which revenue is to be based, in 
temporarily settled estates, should have more discretion in the matter of alter- 
ing rents than was allowable to private individuals in suits in the Civil Courts. 
The Bengal Government, however, hi 1885 , with a view to showing that Uioy 
claimed nothing in the way of enhanced rents in their own estates, or in 
estates under settlement of revenue, wliieh they wen; not prepared to edn- 
cede to private landlords, consented to have the same rules ami the sapie 
procedure applied to their own estates as were proposed for fixation of rent, in 
private estates ; but apparently the dillerenee was not siiHieiently considered 
between the difficulties of a settlement ot rents on a great scale and a settle- 
ment of rent of individual tenants by a Revenue Otlicer or Civil Court. In 
individual cases it is easy to follow the procedure of the Civil Procedure Code* 
but where hundreds of tliousands of tenants’ rents have to be settled, it is most 
difficult, if not impossible, to follow the Civil Procedure Code, and to com- 
plete the proceeding within a reasonable time at a reasonable expenditure; 

“What is proposed is a procedure which will facilitate settlement of rents 
on a large scale without unnecessary expense, and without materially altering 
the substantive provisions of the Act regulating enhancement or reduction 
of rents.” 

The above extract, so far as it deals with the settlement of rents, 
applies only to settlements when a settlement of land revenue is being 
or is about to be made. The details of the procedure to be adopted 
in such settlement are more fully explained in the commencement of 
Part II of this Chapter. - 

The Bill was on the 26th Feby, 1898, referred to a Select Committee, 
who presented their report on the 19th March, 1898. Certain trifling 
modifications were made on the Bill being considered in Council. It wa6 
passed on the 2nd April, 1898, and received the assent of the Governor- 
General on the 3rd May. It was first published in the Calcutta G asdic 
as Act III, B. C., of 1898 and came into force on the 2nd Novemfceri 
1898. 


Fart 1. — Record-of- R'njhts. 

101. (1) The Local Government may, in any 

R doj i'tte with the previous sanction of thie 

Power U) Older Govemor- General in Council, and ma^, 
paration of re- if it thinks fit, without such sanction ' in 

cord-of-right». „ , , ^ 

any ot the cases next hereinafter men- 
tioned, malce an order directing that a survey be made 
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•.and a record-pf-rights be prepared, by a Revenue 
OfHeer, in respect of the lands in [any] local area, 
[estate or tenure or part thereof]. ■ 

( 2 ) The cases in which an order may be made under 
, this section without the previous sanction of the Gov- 
.ernor-General in Council are the following, namely ; — 

[(a) where — 

(f) the landlord or tenants, or 

(if) a proportion of not less than one-half of 
the total number of landlords, or 

(Hi) a landlord, or a proportion of the landlords, 
whose interest, or the aggregate of whose 
interests, respectively, in the lands of the 
local area, estate or tenure or part thereof 
is not less than one-half of the total 
shares of all the landlords therein, or . 

(i’u) a proportion of not less than one-fourth 
of the total number of tenants, 

•applies, or apply, for such an order, depositing, or 
.giving security for, such amount for the payiupiit of 
expenses as the Local Government directs ;] 

(b) where the preparation of such a record is 

calculated to settle or avert a serious dis- 
pute existing or likely to arise between the 
tenants and their landlords generally ; 

(c) where the local area, [estate or tenure or the 

part thereof] belongs to, or is managed by, 
the Government or the Court of Wards 
[or a Manager appointed by Jihe District 
Judge under section 95 ;] 
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{d) where a settlement of lancl-r 9 venue is being 
or is about to be made in respect of the 
local area, [estate or tenure or of the part 
thereof]. 

[Explanaticni 1 , — The term “settlement of land-revenue," as used in clause 
(d), includes a settlement of rents in an estate or tenure whicli belongs to the 
Government. 

Explanation 3 , — A superior landlord ma}' apply for an order under this 
section notwithstanding that lus estate or part thereof is leased to a 
tenure-holder]. 

(3) A notification in the official Gazette of an 
order under this section shall be conclusive eivdence 
that the order has been duly made. 

[(4) The survey shall be made and the record-of- 
rights prepared in accordance with rules made in this 
behalf by the Local Government.] 

Sub-section ( i) has been extended to the Chota Nagpur division 
except Manbhum (Not., Feby. 9th, 1903), but the words “in any case with 
the previous sanction of the Governor-General in Council, and may, if 
it thinks fit, without such sanction in any of the cases next hereinafter 
mentioned” have been omitted. Sub-sections (3) and (4) have been 
extended to the Chota Nagpur division except the district of Manbhum 
without modification (Not., Feby. 9th, 1903). 

The words in light brackets in sub-sections (i), (2' (c), (2) (d), 
the explanations ( i) and (2) and sub-section (4) of this section have been 
inserted and added by the Amending Act, III, 13. C., of 1898. 

The clause (a) to sub-section (2) in heavy brackets and the 
words in heavy brackets “or a Manager appointed by the District Judge 
under section 95,” added to clause (c), sub-section (2' have been inserted 
and added by Act I, B.C., of 1907 and Act 1, E. 13. C., of 1908. 

The old clause (a) to sub-section 2) ran as follows 

(a J Where the landlords [or tenants] or a large proportion of the 
landlords or of the tenants apply for such an order and de- 
posit, or give security for such amount for the payment of 
expenses, as the Local Government directs ; 

There being no judicial determination as to what was meant by “a large 
proportion of the laiidlords ur of the teuaulH ” in tliis clause, it was ruled 



RECORD.OF.RIGHTS. 


i309 


See. 101] 

Government, on the ^ authority of the Advocate-General, that one half of the 
landlords vas a large proportion of them within the meaning of cl. (a) of this 
section, as it stood before the amendment (See Government of Bengal’s 
No. 2401*931 L, R., dated December 6th, 1886, to Secretary, Board 
Revenue). 

Sub-section ( 2 ). Clause (a).— In the Notes on Clauses to the 
Bill of i960 it was said : 

“The words “ a large proportion of the landlords or of the tenants ” in 
section 101 (2) (a) are vague and have given rise to differences of interpreta- 
tion. It is desirable that the proportion of landlords or tenants, who may 
apply for a survey and record-of* rights, should be more clearly defined ; 
one-fourth has been adopted as a reasonable proportion. It is always open 
to the Government to grant or refuse sueli an application if it should think 
fit, and the Government has also full discretion in regard to the apportion- 
ment of the costs of the operations under section 114. In the case of co- 
sharer landhjrds, either a fourth of tlie total number, or a co-sharer or 
co-sharers representing a fourth of the total interests, should he permitted 
to apply. There is sometimes difiiculty in getting co-sharers to join (in such 
applications, and it is thought equitable that a considerable minority, such 
as one-fourth, should l)e permitted to submit an application for the considera- 
tion of the Government. ’ 

The Select Committee in their report observed : 

“Wo have raised the proportion of landlords which is to be requisite for a 
successful application to one-half. It is repn‘.scnted that it should not be in 
the power of the minority to involve the majority in the considerable 
expenses which a survey and preparatitin of a record-of-rights entail.” 

Payment of expenses. — For the rules for the deposit of the costs 
of a survey and record-of-rights, see Board’s Settlement Manual, 1908, 
Part I, chap. VI and Part II, chap. XIV. 

Government will not publish the notification until the Board of 
Revenue has reported that the costs have been deposited (G. O. No. 
1799, dated 28th April, 1899). 

Sub-section ( 2 ). Clause (o).— In the Notes on Clauses to the 
Bill of 1906 it is said : 

“ The addition to section 101 (2) (o' made by the clause will enable a 
survey and record-of-rights to ho made in the case of an estate placed under 
a manager appointed by the Di-striet Judge under section 95. The proper 
management of such estates will often he greatly facilitated by survey and 
the preparation of a record-of-rights. It seems reasonable that they should 
be placed on the same footing as estates taken over by the Court of Wards.” 
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Sub-section (2). Clause (d). — The words “or is about to be made ” 
occurring in this clause were first introduced into the clause by Bengal 
Act V of 1894, s. I, (now repealed) in order to legalize settlement oper- 
ations in Orissa before the expiry of the period for which the land revenue 
of that province had been fixed. 

Sub-section (2). Explanation i.— This explanation is taken 
from s. 2, Act V, B. C., of 1894. Its object is to 

“make clear what was the intention of the present law, namely, that 
a settlement of rents in estates held direct by Government is included in the 
term settlement of revenue, and, tlierefore, that when a record*of-rights of 
such estates is prepared, a settlement of the rents of all tenants can be made.” 
(Statement of Objects and Reasons, Bill I, para. ‘23). 

But, under the proviso to section 104, which was added by section 24, 
Act I, B. C., of 1907, it is not necessary to settle the rents of all tenants, 
when a record-of-rights is being prepared in an estate or tenure belong- 
ing to Government, if it does not appear expedient to the Local (iovern- 
ment to do so. 

Sub-section (2). Explanation 2.— The object of this explana- 
tion is explained in the Objects and Reasons for the Bill, para. 22, as 
follows : — 

“ Doubts have been raised whether, when a proprietor has leased his estate 
to a farmer temporarily, he can apply for a survey and record-of-riglits or 
settlement of raiyats’ rents. The grounds of those doubts are that section 
104 (2) of the Act speaks only of the landlord applying and that the farmer 
is the raiyat’s immediate landlord. It is desirable that a proprietor should 
not be debarred from obtaining a record-of-rights or settlement of rents 
merely because he has temporarily sub-let his estate. The explanations make 
it clear that he is not so debarred.” 

The explanation, it may be added, was framed and introduced to 
meet a case which actually occurred, in which the tenants of an estate 
colluded with the temporary tenure-holder, paid him heavy salamies 
or bonuses and induced him to reduce their rents to nominal amounts. 
Under the former law, the proprietor could in these circumstances do 
nothing, though he knew that on the expiry of the temporary tenure- 
holder’s lease, the reduced rents accepted by the tenure-holder would 
be binding (or practically so) upon him. 

Sub-section (4;. Processes of survey and record-of-rights 
The processes ordinarily to be comprised in a survey, record-of-righis 
and settlement of rents under this Chapter are enumerated in rule 
3, Chap. VI, of the (jovt. rules under this Act (Appendix 1 ; see also the 
Board of Revenue’s Settlement Manual, of 1908, Part I, Chap. I, r. 5, p. 2.) 
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What the record-of-rights is to consist of and to contain.— 
According to rule 8, Chap. VI of the Govt, rules under this Act, the 
record-of-rights to be published under sec. 103A of this Chapter shall 
consist of the khewat (or abstract record-of-rik*hts of proprietors and 4 
tenure-holders) and the kJuittan (or detailed record of each tenancy). 
Forms of these. records taken from the Board of Revenue’s Survey and 
Settlement Manual, Appendix G, are printed in the Appendix II to this 
book. Rules 9 and ro of Chapter VI of the Govt, rules under the Act 
specify what each of the records is to contain. According to sec. 2 (2) 
of Act III, B, C., of 1895 (The Land Records Maintenance Act), by the 
term record of rights “shall be understood the settlement record of tenant- 
rights called the khatian or such new editions of such record as may be 
prepared under rules made under this Act, or such other corresponding 
record of tenant-rights as may be declared by the Board of Revenue to 
form the record-of-rights for any district or part of a district. A record- 
of-rights includes entries duly made in a register of mutations.” But this 
definition applies only to proceedings under Act III, B. C, of 1895. It 
was framed with the view of excluding from the operation of that Act 
mutations of proprietary interests, which were considered to be sufficiently 
provided for by the Land Registration Act (VII, B. C., of 1876). Khewats 
were, therefore, excluded from the record-of-rights, as defined in Act III, 
B. C , of i895.( ^ ) 

When a settlement of land revenue is being or is about to be made 
under part II of this Chapter, and a settlement rent roll is prepared it is 
to be incorporated with the record-of-rights (sec. 104 F). But this has 
to be done before the record-of-rights is finally published (see sec. 103A). 
When a settlement of land revenue is not being or is not about to be 
made, and rents are settled under part III of this Chapter, then, the 
Revenue Offn.er is to note in the record-of-rights all rents settled by him 
under sec. 105 and all disputes decided by him under sec. 106 (sec. 107.) 
This has to be done after the final publication of the record-of-rights 
The record-of-rights published, whether in draft or finally contains, when 
a settlement of land revenue is not being or is not about to be made, 
only entries of rents recorded as payable at the time the record-of-rights 
is being prepared. 


O) Tliirt Act is of very liinitod a|»i>Ucaii(»n. At present it has only boon iii.ulo 
to the thjiiwis of Hiijipnr in the aistriot. t»f MiiziitTarpur and Hoi tiali in tho distriot of Cluin 
panin (soo (J.ivt. Not., No. .'itJOT, I.. U., »l*itod '.‘th |)oo. iso,.) and to Siijanuitlm i 

th inns Hb ijs'wanjmr iintl XMinlif^nifii inti • di.striot of ^lidn.-iptir (>oo (io\t. N«d., No. 4r>(i 
I;. |{ . dal I II ^*|sl Nhv, l.S'.iii). KmU's :ii I f»inns undor tbo .Xot woropublishodwithOov 
N.it., No. VSOi;. h. U., datod '.'tb Doo itlio iKa*. 11th. IS-r.. Part I \ 

1170). Tliesu riilos have boon iuiiended m tlm '.Mb Deo. Is'.V* .nid nioditiod by Oovt. Notilic;i 
tions, No 10'..7, I.. H, of I3th Oct,. ISOH, ai 1 Nos, ypJ L. it, of 'JLlrd. Fcby, Ib'JT and 1037. L, U,, 
dated loth April, 1S07. 
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102 . When an order is made under section 101, 

Ptotiouiars to particulars to be recorded shall be 

he recorded. Specified in the order, and may include 
either without or in addition to other particulars, 
some or all of the following, namely: — 

(а) the name of each tenant [or occupant] 

(б) the class to which [each tenant] belongs, 

that is to say, whether he is a tenure- 
holder, raiyat holding at fixed rates, [settl- 
ed raiyat], occupancy-raiyat, non occu- 
pancy raiyat or under-raiyat, and if he is a 
tenure-holder, whether ho is a permanent 
tenure-holder or not, and whether his rent 
is liable to enhancement durinj; the conti- 

o 

nuance of his tenure ; 

(r) the situation [and] (luantit}'^ and [one or 
more of the] boundarie.s of the land held 
by [each tenant or occupier] ; 

(<i) the name of [each tenant’s] landlord ; 

[(</d) the name of each proprietor in the local 
area or estate] ; 

(e) the rent payable [at the time the record-of- 
rights is being prepared] ; 

(/) the mode in which that rent has been fixed 
— whether by contract, by order of a 
Court, or otherwise ; 

(ff) if the rent is a gradually increasing rent, 
the time at which, and the steps by which, 
it increases ; 
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[{gg) the rights and obligations of each tenant 
and landlord in respect of — 

(i) the use by tenants of water for agricul- 
tural purposes, whether obtained from a 
river, jhil, tank or well or any other 
source of supply, and 

(/V) the repair and maintenance of appliances 
for securing a supply of water for the 
cultivati<ni of the land held by each 
tenant, whether or not such appliances 
be situated within the boundaries of such 
land] ; 

(A) the special conditions and incidents, if any, 
of the tenancy ; 

[(/) any right of way or other easement attach- 
ing to the land for which a record-of-rights 

o o 

is being prepared] ; 

For Kastorn and A'^sain for tin* words “attaching to’' read “over 

or appurtenant, to." 

[(/) if the land is claimed to be held rent-free 
— whether or not rent is actually paid, and, 
if not paid, whether or not the occupant is 
entitled to hold the land without payment 
of rent, and if so entitled, under what 
authority.] 

The first sentence of this section has been extended to the Chota 
Nagpur division except the district of Manbhum (Not., Feby, 9th, 1903), 
but the words* “and may include” to the end of the section have not been 
so extended. 

The words in light brackets in this section have been added by the 
Amending Act of 1S98. 

Clauses (tfd), and (i) have been added and the former clause (i) 
has been re-lettered (j) by sec. 20, .Act I, B. C., of 1907 and Act I, E. B. 
C., of 1908. And it is further provided that clause shall be deemed 
to have been so inserted from the commencement of the Bengal Tenancy 
(Amendpient) Act, 1898. 
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Clause (b). — The enumeration of tenants in this clause, as it 
originally stood, was defective, as it did not include “ settled raiyats.” 
The term •* occupancy-raiyat,” used in the Act, does not cover “settled 
raiyats.” See notes to sects. 4 and 20, pp. 52, 97. 

Clause (c).— “ One or more of the boundaries’ is substituted for 
‘boundaries’ /. <?., all the boundaries. It is sometimes unnecessary to 
encumber the record with all the four boundaries of all the fields, and, 
in such cases, it adds unnecessarily to the expense to do so.” (Statement 
of Objects and Reasons, para 23). 

Claus© (dd).— In the Select Committee’s report on the Hill of 1906 
it is said : “ It is important that the record should show the name of 
each proprietor. It was probably contemplated that clause (d) of section 
102 would be sufficient, but it does not cover the case of an owner who 
has no tenants.” 

Clause (e). — “ The words ‘at the time the record-of-rights is being 
prepared’ have been added to make clear the meaning of the law, as 
doubts have been raised whether ‘the rent payable’ means the rent 
payable in future or in the past, or at the time the record is being 
prepared.” — ( Id ). 

Clause (gg)-—In the Notes on Clauses of the Hill of 1906, it is said : 

“It has been the practice in nio>t surveys and reeords-of-rights made within 
recent years to include among the particulars cntorcMl in the lecord-of-rights, 
a record of the rights and ohligations of landlords and tenants witli regard 
to the use of water for agricultuiul piii-poses, Contlicting opinions have )>een 
given by the legal advisers of the (lovernment as tf) whether such a record 
can be made under the present .section lOi. ISucli records have been found use- 
ful in areas in which irrigation is a matter of importanct; ; this crhiuse then-fore, 
is intended to authorise tlio making of such records in future, and also to place 
beyond doubt the validity of tho.se whi(di have already ])een mad»\” 

This last sentence refers to the provision that this clause shall be 
deemed to have been inserted in the Act from the commencement of the 
Bengal Tenancy (Amendment) Act, 1898. 

Clause (i).— In the Report of the Select Committee on the Hill of 
1906 it is said : 

“It has been brought to our notice tliat douht.s have been expressed re- 
garding the authority of the Revenue 0/Iieer, making % record of-rights under 
Ch.ipl(;r X of the Act, to iiicliule in such recoid eutiies relating to rights of 
way or other easements SjicIi mattei-s, though not, vjx.oial conditiruis or 
incidents of a tenancy, may materially affect it.s vahui, and we consider that 
it is advisable that they should he iiududcd in the recoid-of-riglits,” 
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The new clause counteracts the ruling of the High Court in the case 
of Haro Mohan Chauramani v. Pran Nath Mitter^ (27 Calc., 364), where 
it was held that the existence of a right of way was not one of the 
conditions or incidents of a tenancy, and that a Settlement Officer had 
no jurisdiction to make an entry in respect of an alleged right of way 
in a record-of-rights. 

Clause ( j).— This clause “is added to make it quite clear that the 
Revenue Officer has authority to ascertain and record whether land is 
held rent-free or not. He had this authority qnder the old law of 
settlement.” — But in Radha Kishor Manikya v. Dury^a Nath 

Bhuttacharjya (32 Calc., 162), decided under Chapter X before it was 
altered by the addition of this clause, it was held that the words “every 
settlement of rent or decision of a dispute by a revenue-officer*’ are 
applicable only to those cases which a revenue-officer has jurisdiction 
to try, and are not applicable to a decision of a Settlement Officer as 
to the validity of a lakhcraj title under section 104 of the Act. The pro- 
ceedings of the Revenue Officer under this clause will be of a summary 
and not of a judicial character. Any one interested who wishes to call 
in question the correctness of the particular record by the Revenue 
Officer may raise an “objection ” before him (sec. 103A). 

Remedies of persons affected by settlement proceedings. 
When the particular recorded under this clause is followed by an entry 
in, or an omission from a settlement rent roll, which is only prepared 
when a settlement f)f land revenue is being, or is about to.be made, any 
one aggrieved by such entry or omission may, before the final publication 
of the settlement rent roll, 

(1) raise an “objection” before the Revenue Officer (sec. io4E\ and 

(2) appeal against his decision to the Superior Revenue authority 

prescribed by (lovernment to hear such appeals (sec. 104G). 

After the selileinent rent roll has been incorporated with the record- 
of-rights, and the latter has been linally published, any person aggrieved 
by an entry in, or an omission from it, may also 

(3) institute a suit in the Civil Court under section 104 H, or 

(4) institute a declaratory suit under sec. iiiA. 

When the particular recorded under this clause is recorded in the 
course of a settlemem in which a sctilemcnt of land revenue is not being, 
or is not abi)ut to h.% made, then either the landl >rd or the oc'cupant of 
the land concerning which the particular is recoid^d may 

(i) within two months of the dale of the certiiic.ite of the final publica- 
tion of the record-of-rights, apply for a settlement of a fair and 
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equitable rent for the land in the course of which certain issues 
may be framed and decided (secs. 105 and 105A), 

(2) appeal against the Revenue Officer’s settlement of the rent or 

decision of the issues decided under section 105 A, to the Special 
Judge [sec. 109A (2)], 

(3) within three months from the date of the certificate of final pub- 

lication institute a suit before the Revenue Officer in respect 
of any matter other than the settlement of the rent or an issue 
raised under sec. 105A (sec. 106), 

(4^ appeal against his decision to the Special Judge [sec. 109A (2)], 
and 

(5) present a second appeal against the Special Judge’s decision to 
High Court [sec. 109 A (3)]. 

[102A. The Local Government may, for the 

purpose of settling: or averting: disputes 

Power toorder ^ ° ® ^ 

survey and pre- existing oi' likely to ai'ise between land- 

paratiuli of re- . 

cord -of rights as lords, tciiarits, proprietors, or perspns 
to water. belonging to any of these classes regard- 

ing the use or passage of water, 

make an order directing that a survey be made, 
and a record-of-rights be prepared, by a Revenue- 
officer, in order to ascertain and record the rights and 
obligations of each tenant and landlord in any local 
area, estate or tenure or part thereof, in respect of — 

(a) the use by tenants of water for agricultural 
purposes, whether obtained from a river, 
fhil, tank, or well or any other source of 
supply ; and 

(d) the repair and maintenance of appliances for 
securing a supply of water for the culti- 
vation of the land held by each tenant 
whether or not such appliances be situated, 
within the boundaries of such land.] 
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This section has been inserted in the Act by s. 21, Act I, B. C., 1907. 
In the Notes on Clauses of the Bill of 1906 it is said : 

The object of this clause is to give the Local Government power to make 
a record of the rights and obligations of landlord and tenant in regard to 
the use of water for agricultural purposes, independently of a general record* 
of-rights under section 101, when such a course api)ears necessary for the 
purpose of settling or averting disputes.’* 

The Select Committee in their report point out that the new section 
will apply to disputes between all classes of persons, not only as to the 
,use of water, but also as to the passage of water through lands not 
benefitted by it. 

103 . On the application of [one or more of the] 

Tower for Re- 
venue-officer to 
record particul- 
ars on applica- 
tion of proprie- 
tor or tenure - 
holder [or largo 
proportion of 
raiyats.] 

by the Local Government, ascertain and record all 
or any of the particulars specified in section 102 with 
respect to the estate or tenure or any part thereof. 

Effect of this section.— Under section loi (2)va) the landlord, or 
tenants or a large proportion of either, may apply for an order for a 
survey and record-of-rights, but before such an order can be made the 
sanction of the Local Government is required. Under this section one 
or more of the proprietors or tenure holders or a large proportion of the 
raiyats may apply for the ascertainment and record of the particulars 
specified in sec. 102, and no sanction of the Local (lOvernment is re- 
quired before such an application can be granted. The application 
should be made to the Collector of the district. (See rules 91-100, Chap. 
VI, of the Govt, rules under the Tenancy Act). In explanation of the 
introduction of the words “ one or more *’ into this section, in the State* 
ment of Objects and Reasons of the Bill, para 24, it is said : — 

“ Under the section as it stands in the Act, all the proprietors or tenure* 
holders must apply but there 8 3 enis to bo no reason why an obstructive 
co-sharor should have power to prevent other ee-sharers from obtaining a 


proprietors or tenure- holdei’s, [or of a 
large proportion of the raiyats, of an es- 
tate or tenure,] and on [the applicant or 
applicants] depositing or giving security 
for the required amount for expenses, a 
Kevenue Officer may, subject to and in 
accordance with rules made in this behalf 
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survey and record-of-riglits, if they wish to do so, and are willing to deposit 
or give security for the expenses.” 

The insertion of the words “one or more” in this section may be of 
advantage to purchasers of fractional shares in estates or tenures. 
Under the section, as it formerly was worded, they were often unable 
to derive any benefit from their purchases in consequence of the pro- 
visions of sec. i88 of this Act, which require all joint landlords to act 
collectively or by a common agent. 

The Board of Revenue in their Cir. No. 2 of October 1899, have 
directed that no action on applications under this section is to be taken 
unless and until the necessary deposits have been made for carrying 
on the work in connection therewith. 

It has been held by the High Court that proceedings under sec. 103 
of the former Chap. X of the Act are suits, and that, therefore, the provi- 
sions of the Code of Civil Procedure apply to them {Ac/i/ia Afinu v. 
Durga Charan La/ia^ 25 Calc. 146 : 2 C. W. N., 137). Secticns 
104 — 108 of the Bengal Tenancy Act (before the amendment of 1898) 
apply to proceedings taken under section 103 in the same way as to pro- 
ceedings taken under section loi. 

On an application under section 103, a Revenue Officer is competent 
to make a survey and prepare a record-of rights without any order of the 
Government under section 10 1 {IJ/ummi Kant Laliiri v. Gabcr Alt 
A 7 ian, 30 Calc., 339 : 7 C. W. N., 33). 

The particulars specified in section 102, when recorded and compiled 
under s. 103, amount to a “ Record-of-rights,” and proceedings taken by 
a Revenue Officer after making a record of the particulars under s. 103 
including those under s. 105, are therefore not void for want of jurisdic- 
tion. In this case it was obseved by Pargiter, J., that the difference 
between s. 103 of the old Chapter and the present section is that under 
the former the Revenue Officer was to record the particulars specified 
in s. 102. The present section gives an applicant the right to select what 
particulars he may wish to have recorded. If the applicant asks that 
all or almost all the particulars mentioned in s. 102 be recorded, the record 
would constitute a “ record-of-rights,” but if only the particulars mention- 
ed in clauses (a) and (c) of s. 102 be recorded, they not involving any 
rights, the record could hardly be c.alled a “ record-of rights ” {Sudhemiu 
Narain Acharjee v. Govmda Nath Sarkar^ 32 Calc.. 518 : 9 C. VV. N., 
504 : 1 C. L. J., 239). See also Seodhyan l*andc v. ^eni Per shad Koeri^ 
9 C. L. J., 67^/). 
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103 A. (1) When a [draft] record-of- rights has 
been [prepared], the Revenue Officer 
Preliminary pub- shall publish the draft in the prescribed 

lication, amend- i i t 

mcnt and final pul) Huinner uiid lor the prescnbed period, 
of-rightH. '^nd shall receive and consider any 

objections which may be made to any 

entry therein, [or to any omission therefrom], during 
the period of publication. 

(2) [When such objections have been considered 
and disposed of according to such rules as the Local 
Government may prescribe, and (if a settlement of 
land revenue is being or is about to be made) the 
Settlement Rent Roll has been incorporated with the 
record under section 1 04 F, sub-section (3)], the Reve- 
nue Officer shall finally frame the record, and shall 
cause it to be finally published in the pi’escribed 
manner and the publication shall be conclusive evi- 
dence that the record has been duly made under this 
Chapter. 

(3) [Separate draft oi final records may be pub- 
lished under sub-section (1) or sub-section (2) for dif- 
ferent local areas, estates, tenures or parts thereof.] 

This section has been extended to the Chota Nagpur division, except 
the district of Manbhuni (Not., Feb. 9th 1903), but the words in sub- 
section (2) “and (if a settlement of land revenue is being or is about to 
be made) the Settlement Rent Roll has been incorporated with the re- 
cord under section 104 F, sub-section (3)” have been omitted. 

The provisions of this section are founded on those of section 105 of 
Act VIII of 1S85. The words in brackets have been added by the 
Amending Act of 1898. 

An order striking olT a petition of objection under sec. 103 A for 
default is not a judicial order, nor does it operate as n's judicata 
f^Nasarulla Miah v. Aniiniddi^ 3 C. L. J., 133). 

If there is no settlement of rent under Chap. X, the entry in the re- 
cord-of-rights, if it was duly published, would be only prima fade 
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evidence in favour of the landlord— which may be rebutted by the tenant 
(Ashutosk Nath Rat v. Ishan Chandra Dey^ 9 C. W. N., cclxxix). The 
presumption in favour of the accuracy of an undisputed entry as to the 
rate of rent is sufficiently rebutted by the decree in a contested rent suit 
inter parties showing a different rate (Ghaneshyam Misscr v. Padmanand 
Sin^h^ 32 Calc., 336 : (i) r C. L. J., 134 ; 9 C. W. N., 610) and when in 
a certain khewat it is stated that certain persons are joint holders of a 
tenure this is rebutted when it is shown that for 60 years the tenants, 
had separately held possession of their separate plots on payment of 
separate rents {Raj Narain Mitra v. Anant Tarat\ 10 C. W. N., 908). 

When there has been no settlement of rent and no final publication 
of the record-of-rights, an order under section 103A disallowing an 
objection under section 103 A is not a final order or an order having a 
judicial effect. A suit brought to obtain a declaration that certain entries 
in such record are incorrect is not, therefore, barred either under art. 14, 
Sch. II of the Limitation Act, or section 104 H, read with section 1 1 1 of 
this Act (Mahabir Prasad Sahu v. Kcwal Kisscn Sina^h^ 2 C. W. N., 22;/ ; 
Ra 7 n Ghulam Singh v. Bishnu Pragash Singh^ ii C. W. N., 48.) 

When a Revenue Officer disposes of an objection summarily without 
adopting the procedure laid down in the Code of Civil Procedure for the 
trial of suits, his order will not be open to appeal or second appeal, nor 
will it have the oi res judicata {Kttf ban AH v. Jaffar A/iy 28 

Calc., 471 : 5 C. W. N., 798). Though a survey khatian may not be 
evidence under section 103 13 , it may be evidence of the conduct of the 
parties at the time of the survey and so admissible [Kalitara Chaudhrain 
V. Hara Kishor Raiy 1 C. L. J., 8 ;?). But under section 103 13 , as 
amended by Act I, . C., of 1907, every entry in a finally published 
record-of-rights is evidence of the matter referred to in such entry. 

The rules prescribed by Government for the preliminary and final 
publication under this section of the record-of-rights are to be found in 
rules 62 and 79 of the revised Chap. VI of the Government rules under 
the Act. Objections made under this section are to be disposed of in 
accordance with rule 63. 

Court Pees. — In exercise of the powers conferred by section 35 of 
the Court Fees Act, 1870 (VII of 1870-, the Governor Gcneral in Council 
is pleased to remit the fees chargeable under the said Act on certified 
copies of entries in a record-of-rights furnished, in accordance with any 
rules for the time being in force under the Bengal Tenancy Act, 1885 
(VIII of 1885), after the final publication ’of such record-of-rights under 
section 103 A (2) of that Act {vide India Government Not., No. 4634 


(1) This decision reviews the pievions decision in the easo reported at G C. W. N., «H. 
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Exc., dated Simla the i8th August 1905)— Rev. Cir. Nov., 1905. For 
the rules referred to, see rule 43, Chapter VI of the Government rules in 
Appendix I. 


103 B. 

Presumption as to 


[A certificate, signed by the Revenue Officer, stating that a 
record-of-rights has been finally published under this 
oorroctnoss of roco- Chapter shall be conclusive evidence of such publica- 
rd of-righth, every entry in a record-of-rights [so published] 

shall be presumed to be correct until the contrary is proved. 


Extended to the Chota Nagpur Division except the district of Man- 
bhum (Not., Feb. 9th, 1903). The present law in this division is Act VI 
B. C. of 1908, parts of which have been extended to Pargunas Barabhum 
and Patkum in the district of Manbhoom. 


This is founded on sec. 109, sub-sec. (2), of Chap. X, as originally 
framed. The words in brackets have been introduced by the Amending 
Act of 1898. 

The presumption is applicable to a suit instituted before the publica- 
tion of the record-of-rights in which the entry is contained (Macdonald v. 
Babu Lai Purbi^ 4 C. L. J., 519). 

When the record-of-rights does not show that there has been a settle- 
ment of rent under Chapter X of the Bengal Tenancy Act, the entry of 
the rent payable in the record is only pHma facie evidence in favour of 
the landlord and is liable to be rebutted. But where a rent has been 
settled and duly entered in the record, such entry of the rent will have 
the force of a decree {Abdur Rashad v. Jogesh Chandra Rai^ 10 C. W. 
N., cxxviii : 3 C. L. J., 94//). 

New Section 1 03B. — The following section has been substituted 
for the above section in Bengal by section 22, Act I, B. C., of 1907 and in 
Eastern Bengal and Assam by sec. 21 of Act I, E. B. C., of 1908. 


EASTERN BENGAL & ASSAM. 


[103B. ( 1 ) In any suit 

„ or other pro- 

Presumption as , ^ 

to final publioa- Ceedillff ill 

tipn and correct- . ® 

ness of record- which a FG- 

of. rights. /. • -LX 

cord-ot-rights 
prepared and published 
under this Chapter, or a 
duly certified copy thereof 
21 


[I03B. (1) When a re- 

„ cord-of-rights 

Certihcate ot ® 

and presumption has been final- 
as to final publi* 

cation, and pro- ly published 
sumption as to 

correctness of re- Under SectlOU 
cord-of-rights. ^ ^ ^ , 

103A, the 
Revenue-officer shall, 
within such time as the 
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or extract therefrom, is 
produced, such record-of- 
rights shall be presumed 
to have been finally publi- 
shed, unless such publica 
tion is expressly denied ; 
and a certificate signed by 
the Revenue-officer, or by 
the Collector of any dis- 
trict in which the local 
area, estate or tenure or 
part thereof to which the 
record-of-rights relates, is 
wholly or partly situate, 
stating that a record-of- 

rights has been finally 
published under this Chap- 
ter, shall be conclusive 
evidence of such publica- 
tion. 

(2) The Local Govern- 
ment may, by notification, 
declare, with regard to 
any specified area, that a 
record-of-rights has been 
finally published for every 
village included in such 
area, and such notification 
shall be conclusive evi- 
dence of such publication. 

(3) Every entry in a re- 
cord-of-rights so published 


Board of Revenue, may, 
by general or special order, 
prescribe, make a certi- 
ficate stating the fact of 
such final publication and 
the (late thereof and shall 
date and subscribe the 
same with his name and 
official title. 

(2) The certificate of 
final publication, or in the 
absence of such certificate, 
a certificate signed by the 
Collector of any di.strict 
in which the local area, 
estate, tenure or part 
thereof to which the re- 
cord-of-rights relates, is 
wholly or partly situate, 
stating that a record-of- 
rights has been finally 
published on a specified 
date, shall be conclusive 
proof of such publication 
and of the date thereof. 

(3) The Local Govern- 
ment may, by notification, 
declare, with regard to any 
specified area that a re- 
cord-of-rights has been 
finally published for every 
village included in such 
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shall be evidence of the area and such notification 

matter referred to in such shall be conclusive proof 

entry, and shall be pre- of such publication. 

suined to be correct until 

it is proved by evidence 

to be incorrect! i ^ , 

cord-oi-rights prepared 

and published under this 
Chapter, or a duly certifi- 
ed copy thereof or extract 
therefrom is produced, 
such record-of-rights shall 
be presumed to have been 
finally published, unless 
such publication is ex- 
pressly denied. 

(5) Every entry in a re- 
cord-of-rightsfinally publi- 
shed shall be evidence of 
the matter referred to in 
such entry and shall be 
presumed to be correct 
until it is proved by evi- 
dence to bo incorrect.] 

Section 103 1 > has been sub- 
divided into 5 clauses instead of 
three as in the Bengal act. The 
only material change, however, is 
that made by clause (i) directing 
the Revenue officer to frame the 
certificate of final publication. 

The reason for the change is thus 
set out by the Select Committee 
“In prorcoilings niidvr section 1()4A, 


( 4 ) In any suit or other 
proceeding in which a re- 
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section 105 and section 106, limitation 
runs from the date of the certificate of 
final publication. 

We have therefore made express pro- 
vision that the Revenue officer shall 
frame such a certificate. 

The date of the certificate and the 
date of final publication are not 
necessarily the same and as the date 
of final publication, is of importance 
we have provided that the date as 
well as the fact of final publication 
shall bo specified in the certificate 
find that the Revenue officer’s certi- 
ficate or a certificate signed by the 
Collector shall be conclusive proof 
of both.” 

In the Notes on Clauses of the Bill of 1906, it is said with reference 
to this new section 103B : 

“This clause modifies the present section 10‘1B, with the object of defining 
more clearly the weight to be attached to the entries in a finally published 
record-of-rights and to facilitate the proof of final publication. Atpresenl, 
difl&cidties are sometimes raised in the Appellate Courts ow'ing to the certifi- 
cate of final publication not having been produced in the Original Court, 
because the due publication of the record was not disputed there. There may 
also be difficulty in furnishing the necessary certificate, if it is called for, 
after the settlement operations have been concluded and the Revenue Offic ei* 
has left the district. It is therefore proposed that the record-of-rights shall 
1)6 presumed to hav'e been finally publislied, unless this is expressly denied, 
and that a certificate signed by the Revenue Officer or by the Collector of 
the district, stating that the record-of-rights has been finally published, 
shall be conclusive evidence of .such publication. It is also proposed to make 
the provisions of the section applicable to all suits and procec»lings in which 
the record-of-rights may be produced. 

Sub-section (2) of the proijosed n(}w section lb3B, w ill obviate the necessity 
of producing a certificate regarding the final publication in every case in 
w'hich there is a dispute.” 

Biffect of the entry. — The only effect of an entry in the record-of- 
rights is to raise a rebuttable presumption in favour of the parly 
benefited. It did not create any title and therefore a suit within 2 years 
of the dispossession and 6 years of the date of the entry was held to be 
in time {Ram Sahawan Misser v. Bachoo Misser^ 11 C. W. N., 300). 
There is no limitation as to the nature of the suit in which the pre 
sumption will arise and may operate even in a suit to declare the 
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entries incorrect (where such suit lies) {Tokhi Sahu Toshi Munda^ 
13 C. W. N., nr : 9 C. L. J., 83). 

It is a presumption that the entries were correct at the time of the 
preparation of the record : a decree was therefore given on a kabulyat 
previously executed by the tenant, shewing a higher rate than that entered 
{Luchmi Per shad v. Ekdeswar Sinj^^ 13 C. W. N., 181). 

Evidence of facts both documentary and oral of a date prior to that 
of the publication of the record is admissible and should be weighed in 
determining whether the presumption has been rebutted {Sheonandan v. 
Pticha Pant, 9 C. L. J., 284). 

When there is a conflict between a previous decree and a subsequent 
entry in the record-of-rights both are to be considered together and 
weighed against each other {Pali Roy v. Protap Narain^ 5 C. L. J., 92). 

Onus.— When land is entered as brahmotier in the survey khatian^ 
the onus is on the landlord to prove that it is his mat land {Chunder 
Dutt Jha V. RairJiu Naih^ 12 C. W. N., cxlviii). 

Section 130B does not operate to modify the effect of sec. 104F : 
when therefore a settlement of rent has been made under part II of 
Chap. X no evidence is admissible to prove a different rate {Ambica 
Charan Chakrabarty v* Joy Chundra Ghoshy 13 C. W. N., 210). 

Suit. — No suit lies for the alteration or correction of entries made 
in the record-of-rights : persons aggrieved should have recourse to the 
special remedy provided by this chapter {Jogendro Nath Ray v. Krishna 
Promoda Dassi, 35 Cal., 1013 : 2 C. W. N., 1032 : 8 C. L. J., 322). This 
may be so after the amendment of 1907 ; there is a strong body of cases, 
however, that would support a contrary view. As regards suits for correc- 
tion or alteration of entries made before 1907, see Sheonandan Persad 
Sukul V. Bacha Runty (9 C. L. J., 284) ; Luchmi Pcrshad v. Ekdeswar 
Singhy (13C. W.N., 181) ; Tokhi Sahu v. Tosi Munduy (13 C. W. N., ii i) ; 
Ramguhvn Singh v. Bishnii Pargashy (11 C. W. N., 48); Shambhu 
Chandra Hazra v. Purna Chandra Pal^ (35 Calc., 176) ; Troylakhya 
Nath Bose v. Macleody (28 Calc., 28) and Mohunt Padmalav Ramanuja 
V. T.ukmi Raniy (12 C. W. N., 

Part lly — Settlement of RentSy preparation of 
Settlement Rent Roll and [disposal of objections^ 
in cases where a settlement of land rerenue is heinij 
or is about to be made. 

The words in heavy bj^ckets in the heading of this part have been 
substituted in Bengal for “decision of disputes” by sec. 23, Act 
I, B. C., 1907. 
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Pnesent procedure for settlement of rents in Government 
and temporarily settled estates.— The procedure now to be follow- 
ed under Part II of this Chapter and the reasons for modifying the 
former provisions of the Act are explained in the Statement of Objects 
and Reasons for the Rill to amend the Tenancy Act (paras 12 and 13I as 
follows : — 

“ An important change is proposed in procedure, namely, to transfer the 
control and supervision of Revenue Officers, when preparing the record-of- 
rights and fixing the amount of the rents, to the Revenue authorities in the 
first instance. This is subject, however, to the proviso that entries relating 
to possession, status, title, etc., in the record-of -rights may be called in 
question in the Civil Courts, as they .are to have only presumptive correctness, 
and that entries of rent settled, in the Settlement Rent Roll, may be also 
called in question in the Courts on certain specified grounds noted. If the 
Civil Court finds that any such entry is incorrect, it shall itself specify what 
correction is to be made, and shall not refer the matter hack to the Revenue 
Officer. The Bill, therefore, enlarges, rather than curtails, the powers of 
the Civil Courts. Questions of status, title, etc , which under the Act 
wore intended to be finally decided by the Revenue Officer, subject to ap])eal 
to the Special Judge, are now to be explicitly loft for final decision to the 
Civil Courts. As to questions of rent settled, there was under the Act an 
appeal from the Revenue Officer to the Special Judge, but no appeal from 
the Special Judge to the High Court. The Bill transfers the right of appeal 
on these questions, in the first instance, from the R-tivenue Ofiicer to the 
confirming Revenue authorities, but even as regards rents settled does not 
altogether exclude resort to the Civil Courts, for it gives them jurisdiction, 
which they had not under the Act, in a large class of cases. 

“ On the question of settling rents the Select Committee reporting on 
the Tenancy Bill, as passed, .said — 

‘ The questions whether a rent is open to settlement, and, if so, the 
amount at which it should be settled, are of a complex nature depending 
on two very different sets of considerations. They depend, in the first place, 
on issues relating to such matters as the existence of the tenancy, the extent 
of the land, the status of the tenant, the conditions under which he holds, 
etc., and possibly involving points of law which could not satisfactorily be 
decided without the security afforded by an ultimate appeal to the highest 
judicial authority. They depend, in the second place, on considerations of an 
economical nature, such as the state of prices prevailing at different periods, 
the effect of improvements, and so forth, which it is universally admitted 
cannot be adequately dealt with, either in the first instance (jr on appeal 
except after local enquiry and by persons possessed of special technical 
knowledge. The problem before u.s has been how* best to provide for the 
separation of these two elements, .so that each may bo dealt with, and finally 
dealt with, by those most competent to deal with it. 
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“ If for the reasons given above it is desirable to withdraw the judicial 
procedure and appeal to the Special Judge, so far as proceedings before the 
Revenue Officers for the decision of disputes are concerned, it is manifestly 
more so in the matter of settling rents, which as the Select Committee re- 
marked, it is universally admitted cannot be adequately dealt with either 
in the first instance or on appeal except after local en(|uiry by persons 
possessed of special technical knowledge.* The Revenue authorities are the 
best judges of economic fact, as the Select Committee held, and all that is 
now proposed is to restore to themi their pro|)er jurisdictifjn, while reserving 
all ((iiestions of right and title for the Courts. Provision is at the same time 
made for giving to the settlements of rents and decisions of disputes liitherto 
made by Revenue Officers under the law as it stands, that finality which 
subject to apptjal to tlic Special Judge, it was intended by the framers of the 
Act that they should have. 

The Hon’ble Mr. Finucane in introducing into Council the Bill to 
amend the Bengal Tenancy Act made the following observations on the 
subject : 

“The principal clianges in procedure proposed in Chapter X of the 
Tenancy Act are these two (1) Under the Act Revenue officers were in- 
tended and empowered to decide all disputes that came before them at any 
time up to the final publication of the records, in the same way, and following 
with slight modifications the* same procedure, as the (hvil Courts, whether 
such dis])ute3 rclat<‘d to possession, right, title, status or any other question 
that might arise from an entry mad(‘ or ])roposed to l)e made in or an omission 
from, the record. Th(‘ir decisions were to have the force and effect of de- 
crees of the Civil Courts, and were to be subject to appeal only to a Special 
Judge app(»intcd by (Jovernment lor the purpose, ami from him to tlio High 
(^^ourt ; but it was not intended tliat Iht*. correctness of their orders on any 
dispute so decided slunild bo liablo to l>e <piestioneil in the ordinary Munsitls 
Courts. N<jw, it is projio.sed that revenue officers shall not finally decide any 
questions of the kind, nor arc tlieir orders to have the force and effect of 
decrees of the Civil Courts. When a dispute is raised on any of the classes 
of <piestions just mentitmed, Revenuo oflicers will endeavour to ascertain to 
the best of their ability the true state of things, and after hearing what the 
parties conceriu'd have to say, (‘) they will pass a siimmar}' order directing 
that entry to be made in the record which appears to them to bo the proper one. 
Those', entries will be presume«l to be correct, l)ut any one who is <lis8atisfied 
with tlu'.m can contest tlicir correctness in the ordinary Civil Courts having 
jiiriadietion to <*ntortain a suit for ro(!overy of rent of the land wliieli forms 
the subject-matter of the dispute. 

“ I will ('xplain later on why this chinge is proposi'd. Here I merely note 
tlu' fact. 

“(*2) Tlu' second great change proposeil in tlie procedure prescribed in 
Cha])ter X is in the method and agency for tin' determination of fair rents. 

(1) This now ivpplK’s only to “ohjcothuis ’ umlei siv. 103 A. 
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Under the present law, Revenue Officers arc bound tt> settle rents, as in the 
case of decision of disputes, on the same principles, in the same way, and 
following the same procedure as the Civil Courts ; their tinal orders or decisions 
hxing fair rents are appealable to the »Special Judge, but no second appeal, as 
regards the question whether the rent is pitched too high or too low, lies 
to the High Court against an order of a Revenue Officer fixing a fair rent. 

“ Under the Bill it is proposed that the orders of Revenue Officers 
fixing fair rents shall not be aj>pcalable to the Special Judg(% but to the 
superior Revenue authorities and that the finding of the Revenue authorities 
as to what the amoiint of the fair rent is, shall be final, except in certain 
specified classes of cases, in which it is left open to the parties to contest 
in the Civil Court the orders of the Revenue authorities even as to the amount 
of a fair rent settled, but only on certain specified grounds. 

** If I have succeeded in making these two points clear, it will bo manifest 
in the first place that the Bill not only does not curtail the powers of the 
ordinary Civil Courts, but, on the contraiT, that it actually enlarges the 
powers of these Courts, that it transfers to them from the Revenue Officers 
the decision of all disputes involving questions of possession, status, right, 
and title, and allows an appeal to the High Court on every p<jint on which an 
appeal now lies to that Court, and that all it does is to alter the procedure for 
settlement of rent and to transfer the right of appeal on questions of fixing 
rents from the Special Judge to the Revenue authorities. It is true it allows 
no resort to the ordinary Munsiffs’ Courts or to the High Cr>urt as to the 
amount of a rent settled, except on certain specified grounds, but neither 
does the present law. 

“ I now proceed to state reasons why the first of the* change's mentioned 
above, namely, the transfereneo of the decision of disputes to the Civil Courts, 
is proposed. The framers of the Act of 1885 thought that on a Revenue officer 
beginning a record-of-rights, he would find himself face; to face with numerous 
cases in which, on the one side or the other, the status of the raiyat, 
the area of the holding, the amount of the rent j)ayablL', were tin* subject 
of dispute. Unless he could deal with these disputes, thf* iM.'cord would, 
they thought, be of little value, and it was in their opinion, obviously 
absurd to empower one officer to settle the question of status and area, and 
then to send another to settle the question of rent. It apj)oared to them 
eciually unreasonable to empower a Revenue offic(jr, with all Uie parties and 
witnesses before him, to decide disputes and then to allow the whole matter 
to be re-opened from the very beginning in a Civil Court. 

‘*The natural result of such a course must, it was supposed, be to l^ve 
behind the Revenue officer a crop of litigation for the Civil Courts to deal 
with after the Revenue officer had left. Hence the Select Committee on the 
Tenancy Bill empowered the Revenue officers t<j decide all disputes that 
might arise out of their own proceedings, instead of leaving them over for 
the decision of the Civil Courts. 



Sec. 103B.] SKTTLRMENT OF HKNT8 UNDER PART II. 


329 


“It will be asked, why ibis now proposed to depart from the conclusion 
then come to in this respect ? The answer is— that the officers them- 
selves liave, in recent years, declared that the burden of deciding questions 
of possession, status, right and title, following the procedure of the Civil 
Procedure Code, is too heavy for them, and have begged to be ndieved of it : 
and secondly y that the High Court have declared that the class of f>fficers em- 
ployed on survey and settlement proceedings are iintit for tlie work of de- 
ciding ((uostions of status, right and title. 

“In one of their judgments (‘ ) the Hon’ble Judges of the High Court 
expressed the opinion that the Legislature could not have intended to transfer 
civil suits as to rights in land between t(*nant and tenatjt to the Revenue 
Officer, and in another (’) tliey declared that they did not think that the 
Ijegislature contemplated the formidable result that officers, such as those 
entrusted with the dutj' of preparing records-of rights, should be permitted 
to enqijiire into disputes as to the titles to land of indefinite extent. 

“It will be shown presently that the intention ol tlie Legislature in 
reality was that R(^venue ofliccrs should en<(uire into and decide all <lisputes 
coming before them. Rut however that may be, the proposals now made 
in this respect are in acMordanco with the views of the Hon’ble Judges as 
enunciated in the decisions to which I have referred, and as they are also in 
accordance with the wishes of the Revenue officers concerned, it is hoped that 
they will meet with general approval. 

“The sole objection to this part of the Coverument proposals is in this 
that, as tlie authors of the Tenancy Act feared, the R(‘Venue officers will 
leave /ifter them disputes which they have raiscjf but not tinally settled, 
and as theses disputes will, if tlie parlies wish to have them decided at all, 
have to b(‘ decided l)y the Civil (’ourts, the suitors, especially those of the 
poorer classes, may tiiul tlie cost »)f litigation in the Ci vil Courts much higher 
and the results not more satisfactory than the decision of the Revenue 
oflicei’s have been. This is no doubt a serious risk ; hut the difficulties put in 
the way of Revenue officers by tiu' decisions of the superior Civil Courts are 
so great that some change in the law is considered clearly necessar}*, and no 
more satisfactory solution of the problem has ii. the opinion of (iovernment 
been suggested than that now. proposed in the Rill. 

“For these leasons then it i.s proposed that Revenue Officers shall bo 
relieveil altogidlier of tlu‘ duty of deciding disputes. Tli(‘y will in preparing 
rceords-of-rights contiiu* themselves to ascertaining and recording, to the liesl 
of their aliility, existing facts of po.s.session and status. Ihvsumptive evidential 
value of correctn(?ss will be given to the entries made by them in their records, 
and it will be open to the parties eoneerned to question the corre<*tness of 
these entries in the Civil Courts. 

“I now come to the reasons for the second important oliange proposed, 
namely, that in the procedure, method and agency for settling rents. The 
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metliod of settling rents prescribed in the Tenano}’^ Act is briefly this — the 
existing rents are presumed to be fair, and any one who wants to alter them 
has to show, by legal evidence, the grounds of the proposed alteration. The 
present Act provides that in all proceedings of settlement of rents under 
Chapter X the Revenue Oflicer shall, subject to rules made by the Local 
Government, adopt the procedure laid down in the Code of Civil Procedure 
for the trial of suits, and their orders fixing fair rents are appealable to the 
Special Judge. This implies that each individual case must, (subject to 
joinder of tenants holding under the same landlord in the same village), be 
dealt with sei)arately, a separate record being separately recorded in eaoli 
individual case. Now’, W’heii settlements of revenue are being made on a largo 
scale, as they are in Orissa and Chittagong, and rents have consequently to bo 
settled for all the tenants of an entire Division containing hundreds of 
thousands of holdings, it must be manifestly inipossil)le to treat the settle- 
ment of rent, in the case of each individual tenant judicially and as 
a separate civil suit, if the proceedings are to be completed within a 
reasonable limit of time and at a reasonable expenditure of money. Moreover, 
it is not necessary for the ends of justice to treat each individual tenant’s 
case separately. When, for example, a rise or fall in the prices since 
the rents wore last fixed lias been established to the satisfaction of the Court 
or the Revenue Officer, and an alteration in the rents generally is sought on 
the ground of rise or fall in prices since the rents wen? last fixed, it would 
obviously involv 0 great waste of tinn> and money to record the evidence on 
the point of alteration in prices ov<*r and over in each separate case. The 
same remark applies to a prevailing rate. If a prevailing rate is once estab- 
lished for a v illage fir local ar« a, it should not lie iKJcessary to l ecord all the 
evidence in support of it over and over again in (‘aeh individual tenant's case. 
But it is necessary to do this if the judicial procedure is to he followed in tluj 
.settlement of rents. To meet these and other diflitailties, it is now projiosed 
to dispense with the judicial procedure altogether in the settlement of fair 
rents by Revenue otlieers, and to substitute more elastic metliods of settling 
rents under the supervision and control of the Superior Revenue authorities 
whose findings will he liable to be contested in the Civil Courts on certain 
specified grounds and on tho.se grounds only. 

“Nobody who has not travelled through Bengal, Bihar and Orissa, and 
studied on the ground the existing land -Lcaiu res, can fully comprehend the 
immense variety and complication of rent systems that prevail iti these 
Provinces. 

“In Chittagong, on the one side, small plots of pca inammtly-settled and 
temporal ily-settled lands measuring a half an acre or leas— plots of what are 
known as long-term and short-term falukx, itnifims, dur-ilniamM^ and various 
other tenures of the kind, not to speak of plots embraced in ordinary oc(!U- 
paucy and non -occupancy raiyats’ holding.s— are all interspersed like squares 
on a chessboard in the same village. The same person is often proprietor, and 
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having created a tenure under himself in favour of anotlier person, then 
becomes an occupancy- tenant under the tenure-holder of liis own creation in 
land of •which he is also proprietor. 

“In Backerganj there are no less than 13 dilTerent grades of intermediate 
tenure-holders between the proprietor and the actual cultivator, and the same 
person often holds shares as prcjprictor and again as tenure-holder under 
another tenure-holder and as occupaney-raiyat un(h*r yet another, all in the 
same plot of land. To give a concrete example. In a particular estate in 
that district one Kaniiruddin has a small plot of land. He liolds a fractional 
share, represented l)y plot as an occupaney-raiyat under a 

howladar, a share, represented by under another liotrlarlar as tenant at 

fixed rates, as occnipaney-raiyat under the same hoxdadar^ and H 
under-raiyat. 

“Again, in Chota Nagpur, in another direction, rent is assessed not by an 
acreage rate, but by guesswork according to the number of ploughs the tenant 
may have or the (juantity of S(?ed .sown b}^ him. In Bihar, in another direction 
the system of tenures is comparatively simple and is analogous to that prevail- 
ing in the neighbouring districts of the North-Western Provinces ; but even 
there proprietary interests are extremely complicated, and a proprietor ha.s 
lH‘en known to hold the one-millionth part of an estate, the (iovernment reve- 
nue of th<* whole estate being one an mi. 

“How is it possible for a Judicial Ofheer sitting in a Court with no experi- 
onco of lht?se things to understand these complications of tenures or to fairly 
ass(‘SH the rents that they ought to pay ? 

“But even if an ntlic.*!’ sitting in Court could under.stand the intricacies of 
tenures, still the assessment of fair rent.s on a large-scale under the procru.stean 
rules of judicial jiroeedure would be extremely ditlicult. 

“ As Sir John Shore wrote more than UK) years ago : ‘ The infinite varieties 
of soil and further variations of value from local cireumstances are absolutel}" 
beyoiul the inve.stigation and almost the com prehension not merely of a 
Uolloctor, hut of anyhody who has not made it the busine.ss of his life.’ 

“Sir (Charles Elliott, wrote 80 years later, when In* was Settlement Ollieer 
in the (^\mtral Proviiice.s : ‘Tile art of fixing rent is an almost lost one. If 
you ask any zaniiiidur wliy such a field pays such a rent, the most intelligent 
of them can give you no answer luU that his fathers fixed it so.' 

“Now, such being tl.t^ complications of tenures and such being the dillicul- 
iies in the way of settling rents, on a great scab', it i.s con.sidered by 
(lovernment that the best agency for overcoming those ditlieulties is that of 
Revenue Officers, who can go on the ground, sei' the land for themselves, 
observe and asc i-rtain the facts on the land, and consult the people concerned 
in t,h(‘ir villages. It is thought that the liard and-fast rules of the Law of 
Evidence and of the Civil Procedure- Cod*' are not suiteil to proceedings of this 
kind. It follows that it is not desirable to tie Kcvi'nue Ofli(*ers down by tlie 
(hvil Procedure Code or prescribe any one method of .settling rents, and to 
insist that Revimue Otlieer.s shall follow that method only. 
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“A good Settlement Officer who is tactful and sympathetic will make a 
good settlement without any law. He will consult the pecjple concerned, be 
guided largely by what they think, and generally carry them with him. 
He wdll recognise the facts that tlie people who have lived on \he land 
all their lives know very much more than ho can of its capabilities, that 
the present rent is the result of the past history of the holding and of 
the haggling of all the ages, and he will not, if he is wise, ignore that history 
or attempt to raise or lower all rents to one dead level according to his own 
preconceived notions of the fitness of things. The landlords and raiyats 
are generally reasonable when brought together in their villages, surrounded 
by their neighbours and restrained by the public opinion of their fellows. 
Hence, it is deemed to be a matter of cardinal importance that officers settling 
rents should be free to consult the people in their villages, to note what they 
say, and themselves to observe facts on the spot and make use of the know- 
ledge thus acquired in coming to a conclusion as to what a fair rent would 
be. But this the Law of Evidence and the Civil Procedure Code do not allow 
them to do. 

“Again, an inexperienced Kovenue Officer may, under the present law, 
do great mischief either by excessive enliancements or reductions of rent. 
The superior Revenue authorities have no real control over him under the 
law as it stands, and his decisions, however manifestly wTong, can only be 
reversed by a regular appeal to the Special Judge, which ajjpeal can only 
be made within 30 days of tlie passing of his order, and when made may 
take a very long time to decide. iMorcover, as 1 have already indicatefl, if 
each and every landlord and tenant in .a vast estate or local area under settle- 
ment of rents were to contest the Revenue Officer's orders or proposals for 
settling fair rents, and to fight out every <;ase as a eivil suit, as they are 
entitled to do under the present law, it is clear that the proceedings would 
be interminable, and the expense intolerable. Happily the raiyats and 
landlords liave not fought out every case. Tliey have generally accepted 
rea.sonabIe proposals ; but, admitting this to be the rule, there have been 
exceptions where the tenants kepi aloof aiifl rents were settled behind their 
backs, w hich were manifestly unfair. These rents were not appealed against 
to the Special .Judge w'ithin the period of limitation. They became binding 
on the parties, and the Revenue authorities liad no legal power to alter them. 

» The law ought not to be based on tho assumption that recourse to it w ill not 
be gcnt?rally needed, and that people will always be inorlerate and reasonable. 

“ For all these reasons it is propo.sed to transfer the contnd of Revenue 
Officers in settling rents to the Revenue authoritie.s, who are not to be tied 
down by the rules of judicial procedure, and it is also proposed to make the 
method of settling rents more elastic, than it now is.'(^) (Proceedings of 
the Bengal Council, .3rd April, 1897, pp. 147-156). 


(Ij This was tho original plan, hut it was 8nbKe<jncntly moUifiofl. 
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Settlement uf 
rents, and jjre- 
paration of Set- 
tlement Rent 
Roll, when to 
be undertaken 
by R e V e n 11 e 
Oflicer. 


104 . In every case in which a settle- 
ment of land-revenue is beinof or is about 
to be made, the Revenue Officer shall, 
after publication of the draft of the re- 
cord-of-rights under section 103 A, sub- 
section (1), — 


(d) settle fair and equitable rents for tenants of 
every class, 


(b) notwithstanding anything contained in 
section 192, settle a fair and equitable 
rent for any land in respect of which he 
has recorded, in pursuance of [clause (i)] 
of section 102, that the occupant is not 
entitled to hold it without payment of 
rent, and 


(c) prepare a Settlement Rent Roll. 


[Provided that the Revenue-officer shall not 
settle the rents of tenants of every cla.ss in an estate 
or tenure belonging to the Government, if it does 
not appear to tiic Local Government to be o.^pedient 
that he should do «o.] 


The words in lieavy brackets liave been inserted in this section as a eonse 
quential umondiiient to tlio amen<buent ma<le by At;t I, l>. C. , of 1907 in see. 
102 and the proviso has been added by see. 21. Act I, 15. C. , of 1907, and see. 
23 of Act I, hb H. C. , of I90S for Kastern Bengal. 


Modifications made by this section. -This section is founded on 
a portion of section 104 of the former Chapter X, which ran as follows : — 

“In any case under section lOl, sub-seetion (2), clause (d), (*) tlie otticer 
shall settle a fair and equitable rent in respect of tlie land hel«l l>y the 
tenant. 

In settling rents uiuler this sectioiL the otrieor shall presume, until the 
c<3ntrary is pnived, that the existing rent is fair and et|iiitable, and shall 


(l) i.f-., when a settlement nf revenue l- being or is to l»c made. 
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have regard to the rules laid down in this Act for the guidance of the 
Civil Court in increasing or reducing rents, as tlie case may be.” 

The extent of the modifications made by this section will be seen on 
comparing the provisions of the two sections. It is to be noted that 
the last clause of the former section 104, cited above, has not been 
reproduced in the present section. In settling rents under this section, 
then, the Revenue officer is no longer bound to presume the existing rent 
to be fair and equitable, nor is he under any of the restrictions imposed 
by this Act on the enhancement or reduction of rent, except as provided 
in section 104A (i) id). Under the proviso to sec. 104C, however, he 
is not bound to apply the rates specified in a Table of Rates in any parti- 
cular case in which he may consider it unfair and inequitable to do 
so, and according to the last clause of sec. 104D he shall, in settling 
rents in accordance with the Table of Rates, “so far as may be, have 
regard to the prittciples of this Act regulating the enhancement 

or reduction of rents.” 

Section 192 referred to in clause {b) of the section gives power to a 
Revenue officer when land revenue is being for the first time assessed on, 
or a fresh settlement of land revenue is being made of, a temporarily 
settled area, on the application of either the landlord or the tenant (or, in 
areas in which Act I, B. C., of 1907 is in force, of his own motion), to set 
aside leases to hold land rent-free or at a particular rent and to assess 
rent upon the land, but requires him to fix a fair and equitable rent in 
accordance with the provisions of this Act. 

Duty of Revenue OfiScer :—The Revenue Officer is bound under 
this section to settle fair and equitable rents for all classes of tenants. It 
would, therefore, seem to be his duty to settle the rents of under- 
raiyats as well as the rents of other classes of tenants. Where some sort 
of a tenancy is admitted, the settlement officer has jurisdiction to settle 
rent under sec. 104. 

Effect of Settlement of Rent.— A settlement of rent under 
sec. 104 (2) for the purposes of land revenue has under sec. 107 the 
force of a final decree of a Civil Court and as such operates as res 
judicata upon the question of rent payable by the tenant both as to its 
nature and amount {Bro/unanand Mahapatra v. Arjtm Raut^ i C. L., 
J., 310 ; Dur^a Charan Laha v. Hatim Mandat^ 29 Calc., 252 : 6 C. 
W. N., 238). These rulings refer to Chapter X as it stood before the 
Amendment Act of 1898. Under the present Chapter X, section 107 
does not apply to rents settled under part II. Section 104 J, deals 
with the finality of such rents. 
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Proviso. — It has been held ^2X Explanatum i to section 101(2) 
(d)^ read with section 104 (a)y renders it necessary to settle fair and 
equitable rents for tenants of every class, whenever a survey and record- 
of-rights is made in respect of a Government estate or tenure. This 
course is ordinarily adopted, but it is sometimes found inconvenient. 
By the proviso it is accordingly enacted that in Hengal it shall not be 
necessary to settle the rents of tenants of every class in a (iovernment 
estate or tenure, when it does not appear to the (Government to be 
expedient to do so. 


104A. 


Profuidure for 
settlement of 
rents .and pre- 
p a ra t i o n of 
Settlement 
Rent Roll under 
this part. 


(1) For the purposes of settling rents 
under this part and prep<aring a Settle- 
ment Rent Roll, the Revenue Officer 
may proceed in any one or more of the 
following ways, or partly in one of those 
ways and partly in another, that is to 


say,— 


(a) if in any case the landlord and tenant agree 
between themselves as to the amount of 
the rent fairly and e<iuital)ly payable, the 
Revenue Officer shall satisfy himself that 
the rent so agreed upon is fair and equit- 
able, and if he is so satisfied, but not other- 
wise, it may be settled and recorded as the 
fair and equitable rent ; 


(b) the Revenue Officer may himself propose 
what he deems to be the fair and equitable 
rent, ,aud if the amount so proposed is 
accepted, either orally or in writing by the 
tenant, and if the landlord, after notice to 
attend, raises no objection, the rent so pro- 
posed may be settled at\il recorded as the 
fair and equitable rent ; 
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(c) if the circumstances are, in the opinion of 
the Revenue Officer, such as to make it 
practicable to prepare a Table of Rates 
showing for any local area, estate, tenure or 
village or part thereof, or for each class of 
land in any local area, estate, tenure or 
village or part thereof, the I’ate or rates of 
rent fairly and equitably payable by tenure- 
holders and raiyats and under-raiyats of 
each class, he may frame a Table of Rates 
and settle and record all or any of the rents 
on the basis of such rates in the manner 
hereinafter described : 

{d) the Revenue Officer may settle all or any 
of the rents by maintaining the existing 
rentals recorded in the record-of-rights as 
published under section 103 A, sub-section 
(1), o; by enhancing or reducing such rent- 
als : Provided that in making any such 
settlement regard shall be had to the prin- 
ciples laid down in sections G to 9 (both in- 
clusive), 27 to 36 (both inclusive), 38, 39, 
43, 5o to 52 (both inclusive,) 180 and 191. 

(2) The Settlement Rent Roll shall show the 
name of each landlord and of each tenant whose rent 
has been settled, and the amount of each such tenant’s 
rent payable for the area shown against his name. 

The provisions of this and of the followinj,' sections of Part II of this 
Chapter were introduced into the Chapter by the Amending Act of 1898. 

Objects and Reasons of this section. — The reasons for intro- 
ducing this section are as follows : — 

“ The endless variety of local conditions in a vast Province lijte Bengal, 
containing, as it does, in one place or another, every I'oriii of laml-leniire 
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known in India, from the primitive system of Chota Nagpur and Angul, 
analogous to that of the Central Provinces, on one side, to the Bihar system, 
analogous to that of the North Western Provinces, in another, to the highly 
complex and intricate sy.stem prevailing in Chittagong and Backergunge 
in a third direction, and to the raiyatwari system prevailing in (Government 
estates, analogous to the Madras and Bombay systems, in other directions, 
is so great, that no rme system of settling rents will work well in all parts 
of the province alike. 

“ Hence, it is thought desirable to make the method of settling rents more 
elastic than it is at present, and this has been provided for in the new section 
lOIA inserted in the Bill. That section enables the Revenue Officer to .settle 
rents by compromise, with the a.ssent of the jiarties, when satisfied that the 
rents agreed upon are fair and et|^uitablo, or to propose rents which, if ac- 
cepted, may bo settled as fair, or to frame a Tabh; r)f Rates where the 
conditions are such as to render this practicable, and to apply the rates to 
areas resulting from survey, or to maintain the existing rents, or to enhance 
or reduce thorn on the grounds specified in the Tenancy Act. 

“ The system of framing Tables of Rates was abandoned when the Tenancy 
Act was being passed, because it was thought to be generally impracticable : 
but it was admitted at the time that there were some areas in which it was 
practicable to frame Tables of Rates. It is believed that this is the case in 
parts of (Jrissa, to which province the Tenancy Act was not extended when 
passed. The provisions of tin? Bill for framing Tables of Rates foll«)w to a 
large extent the proposals of the Rent Commission and those of the Bill of 
1884.” (Statement of Objects and Reasons appended to the Bill to amend 
the Tenancy Act, paras, 9, Kt and ll). 


Contents of 
Table of Ratos. 


104B. (1) If a Table of Rates is 

prepared, it shall specify — 


(«) the class or several classes of land for which, 
having regard to the nature of the soil, 
situation, means of irrigation, and other 
like considerations, it is in the opinion of 
the Revenue Officer necessary or practic- 
able to fix a rate or different rates of rent ; 
and 


(/>) the rate or rates of rent fairly and equitably 
payable by tenants holding land of each 
such class whose rent is liable to alteration. 


22 
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(2) When the Revenue Officer has prepared the 
Local pubiica- Table of Rates he shall publish it in the 
tion of I’abio. estate, tenure or village to 

which it relates in the vernacular language prevailing 
in the district, and in the prescribed manner. 


(3) Any person objecting to any entry in the 
Table of Rates may present a petition 

Ho venue Otii- ^ . 

cpf to deal «ith to the Revenue Officer within a period 

ol)jections. i i t • 

of one month after such publication, and 
the Revenue Officer shall consider any such objection 
and may alter or amend the Table. 


(4) If no objection is made within the said period 
Tai.ie to be month, or, where objections are 

s'u|)erior*\eve^ made, after they liave been disposed of, 
nue authority. Revenue Officer .shall submit his 

proceedings to the Revenue authority empowered by 
rule made by the Local Government to confirm the 
Tables and Rent Rolls prepared under this Part 
(hereinafter called the “confirming authority”), with 
a full statement of the grounds of his proposals, and 
.shall forward any petitions of objection which he may 
have received. 


(5) The confirming authority may confirm a Table 
submitted under sub-section (4), or may 

Proceedings ^ ^ , 

confirming au- disallow the Same, or may amend the 

thority. . . . 

same in any manner which appears 
to it proper, and may allow in whole or in part 
any objection forwarded therewith or sub.sequently 
made, or may return the case for further on- 
quiry. 
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(6) When a Table of Rates has been confirmed by 
the confirming authority, the order con- 

EiFectof Table ^ . -^,1,1 1 . 

firming it shall be conclusive evidence 

that the proceedings for the preparation of the Table 

have been duly conducted in accordance with this 

Act ; and it may be presumed that the rates shown 

in the Table for tenants of each class, for each class 

of land, are the fair and equitable rates payable for 

land of the class within the area to which the Table 

applies. 

104C. When a Table of Rates has been confirm- 

Appi icatioii of Under section 104R, sub-section (5), 
labie of Rates. Rovcnue Officer may settle aU or 

any of the rents and prepare the Settlement Rent 
Roll on the basis of the rates shown in the Table, by 
calculating^ the rental of each tenure or each holding 
of a raiyat or under-raiyat on the area of such tenure 
or holding at the said rates : 

Provided that the Revenue Officer shall ]iot be 
bound to apply the said rates in any particular ease 
in which he may consider it unfair or inecjuitable to 
do so. 

104D. In framing a Table of Rates under section 


104D. In framing a Table of Rates under section 
Rules mui 104B, and in settling rents under section 
I’Xwed ' in ’ 04C, the Revenue Officer shall be guid- 
Riito8"indRetti- S'^ch rulcs as the Local Govern - 

conUne*^ there- ^iG^t may make in this behalf, and shall, 
so far as may be, and subject to the 
proviso to the said section 1040, have regard to tlie 
general principles of this Act regulating the enhance- 
ment or reduction of rents. 
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The rules regarding the preparation of Tables of Rates and Settle- 
ment Rent Rolls are contained in Section VII, Chapter VI of the 
Government Rules reproduced in Appendix I. Under rule 23, Tables 
of Rates are not ordinarily to be prepared, when it is found that the 
tenants hold their lands at lump rentals, and no rates actually exist, 
or when the rates are so numerous and varied, and are so little depend- 
ent on the class of soil, that no table of existing rates can be prepared. 

104E. (l) When a Settlement Rent Roll for a 

local area, estate, tenure, or village or 
publication and part thereof has been prepared, the 
s™ T'u'e^ni^o n"t Revenue Officer shall cause a draft of it 
Rent Roll. published in the prescribed manner 

and for the prescribed period, and shall receive and 
consider any objections made to any entry therein, or 
omission therefrom, during the period of publication, 
and shall dispose of such objections according to such 
rules as the Local Government may prescribe. 

(2) The Revenue Officer may, of his own motion or 
on the application of any party aggrieved, at any time 
before a Settlement Rent Roll is submitted to the con- 
firming authority under section 1041^, revise any rent 
entered therein ; 

Provided that no such entry shall be revised until 
reasonable notice has been given to the parties con- 
cerned to appear and be heard in the matter. 

104F. (1) When all objections have been disposed 

FinaF revision of under Section 104E, the Revenue 
Rent^^uTwd Officer shall submit the Settlement Rent 
to the confirming authority, with 
record-of-nghu ^ statement of the grounds of his 

proposals and a summary of the objections (if any) 
which he has received. 
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(2) The confirming authority may sanction the 
Settlement Rent Roll, with or without amendment, 
or may return it for revision : 

Provided that no entry shall be amended, or omis- 
sion supplied, until reasonable notice has been given 
to the parties concerned to appear and be heard in 
the matter. 

(3) After sanction by the confirming authority, 
the Revenue Officer .shall finally frame the Settlement 
Rent Roll, and shall incorporate it with the record- 
of-rights published in draft under section 103 A. 

104G. ( 1 ) An appeal, if presented within two 

months from the date of the order 
by, appealed against, shall lie from every 
order passed by a Revenue Officer prior 
to the final publication of the record-of- 
rights on any objection made under section 104B, 
sub-section (3), or section lO-lE ; and such appeal 
shall lie to such superior Revenue authority as the 
Local Government may by rule prescribe. 

(2) The Board of Revenue may, in any case 
under this Part, on application or of its own motion, 
direct the revision of any record-of-rights, or any 
portion of a record-of-rights, at any time within two 
years from the date of the certificate of final publica- 
tion, but not so as to affect any order passed by a 
Civil Court under section 104H : 

Provided that no such direction shall be made 
until reasonable, notice has been given to the parties 
concerned to appear and be heard in the matter. 
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Sub-section (2) of this section has been extended to the Chota 
Nagpur Division, except the district of Manbhum (Not., Feb. 9th, 1903,) 
but for the word “Part” read “Chapter” and the words “but not so as 
to affect any order passed by a Civil Court under section 104H” are 
omitted. 

Board of Revenue’s Instructions as to period of revision. 

“From certain cases that have recently come before the Board, it appears 
that misconception exists as to the period during which settlement records 
are open to revision by the Board under section 104(1 (2) of the Bengal 
Tenancy Act. The Legal Remembrancer has advised (Bd.*s Progs. Coll. 10, 
file 21 of 1902) that section 104 G (2) must l)e so construed as to give the 
Board the power of revision in a case where an application has been made by 
the party within two years from the date of the certificate of final publication. 
This view is based on judicial rulings, which have atlirmed tliat parties 
should not suffer where a procedure to wliich they are entitled to have reetj- 
urse in a suit becomes technically barred by limitation through no fault of 
theirs but an act or omission of tlic Court. Applications, or recommenda- 
tions of local officers foi* revision of a reoord-of-rights by the Board in exer- 
cise of its powers under the section cited should be forwarded without avoid- 
able delay. ’ (Board's Cir. No. 3, Nov., 19b6). 


104H. ( 1 ) Any person .iggrievotl by an entry 

Jurisdiction <»t ot ‘ <1 relit Settled in a Settlement Kent 
ma'tte^s^^'reiat- prepared under sections 104A to 

iiig to rent. 104F and incorporated in a record -ol- 

rights finally published under section 1 03 A, or by an 
omission to settle a rent for entry in such Settlement 
Rent Roll, may institute a suit in the Civil Court 
which would have jurisdiction to entertain a suit 
for the possession of the land to which the entry 
relates or in respect of which the omission was made. 

(2) Such suit must be instituted within six months 
from the date of the certificate of final publication of 
the record-of rights, or, if an appeal has been present- 
ed to a Revenue authority under section 104G, then, 
within six mouths from the date of the dis[)osal of 
such appeal. 



Sec. 104H.] JURISDICTION OF CIVIL COURTS. 


S43 


(3) Such suit may be instituted on any of the 
following grounds, and on no others, namely : 

{a) that the land is not liable to the payment of 
rent ; 

(6) that the land, although entered in the re- 
cord-of-rights as beijig held rent-free, is 
liable to the payment of rent ; 

(c) that the relation of landlord and tenant does 
not exist ; 

{d) that land has been wrongly recorded as part 
of a particular estate or tenancy, or 
wrongly omitted from the lands of an 
estate or tenancy ; 

(e) that the tenant belongs to a class different 
from that to which he is shown in the 
record-of-rights as belonging ; 

(/') that the Kevenue Officer has not postponed 
the operation of the settled rent under the 
provisions of section 110, clause (a), or has 
wrongly fixed the date from which it is to 
take ettect under that clause ; 

EASTERN BENGAL & ASSAM. 

(y) that the special con- (r/) that the special con- 
ditions and incidents ditions and incidents 

of the tenancy, [or of the tenancy have 

any right of way or not been recoriled or 

other casement at- have been wrongly 

taching to the land recorded, 

which is the sub- (/<) That any right-of- 

ject of the tenancy way or other ease- 
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have not, or has not, inent attaching to the 

been recorded or have, land has not been re- 

or has,] been wrongly corded or, has been 

recorded. wrongly recorded. 

instead of amending clause (v') 
of sub-section (3) of sec. 104 this 
Act frames a new clause {h). There 
does not seem to be any material 
difference in the result : “ we have 
thought it convenient that easements 
should be the subject of a separate 
clause.” Rep. Sel. Com. 

The Secretary of State for India in Council shall 
not be made a defendant in any such suit unless the 
Government is landlord or tenant of the land to which 
the aforesaid entry relates or in respect of which the 
.aforesaid omission was made. 

(4) If it appears to the Court that the entry of 
rent settled is incorrect, it shall, in case (a) or case ((;) 
mentioned in sub-section (3), declare that no rent is 
payable, and shall in any other case settle a fair rent ; 
and in any case referred to in clause (/) or clause (</) 
of the said sub-section (3), the Court may declare the 
date from which the rent settled is to^take effect, or 
pass such order relating to the entry, as it may think 
fit. 

(5) When the Court has declared under sub- 
section (4) that no rent is payable, the entry to the 
contrary effect in the record-of-rights shall be deemed 
to be cancelled. 

(6) In settling a fair rent under sub-section (4) 
the Court shall be guided by the rents of the other 
tenures or holdings of the same class comprised in the 
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same Settlement Rent Roll, as settled under .sections 
104A to 104F. 

(7) Any rent settled by the Court under sub-sec- 
tion (4) shall be deemed to have been duly settled in 
place of the rent entered in the Settlement Rent Roll. 

(8) Save as provided in this section, no suit shall 
be brought in any Civil Court in respect of the settle- 
ment of any rent or the omission to settle any rent 
under sections 104 A to 104F. 

(9) When a Civil Court has passed final orders or 
a decree under this section it shall notify the same to 
the Collector of the district. 

The words in heavy brackets in sub-section (3), clause have been 
substitued by s. 25, Act I, I>. C., 1907, for the words ‘‘ have not been 
recorded or have.” 

Sub-section ( 2 ). — The period of limitation laid down in this sub- 
section only applies to cases in which a Settlement Officer settles or 
ofiiits to settle rent {Ad/itn Dds v. Halunki /\i/^ n C W. N., cc.Kixh 

Sub-section (3). — 'I'his sub-section has been framed with reference 
to High Court rulings under the foiMier Chapter X, in which it was 
decided that Revenue Officers in settlement proceedings had no jurisdic- 
tion to decide finally and conclusively on such questions relating to a 
tenant’s status as are detailed in the provisions of this sub-section. 
These rulings are referred to in detad in the note to sec. 106. 
The entries in ♦the record-of-rights concerning such matters and all 
niattei^ not aflfecting the determination of the rent, when a settlement 
of land revenue is being or is about to be made, have now only the 
presumption of correctness attaching to them. 'I'hey can be called in 
question in the Civil Courts, which have now when settling such matters 
the duty cast upon them of correcting the entiies in the record-of-rights 
(see sub-secs. 4, 5, 6, 7 and 9). In all matters relating to the deter- 
mination of the tenant’s rent and its enhancement or reduction, which 
are not affected by such questions as are specified in this sub-section, 
but in these only, the Revenue authorities have absolute and final 
jurisdiction. 

This section has been designed mainly to safeguard the Govern- 
ment revenue and to attach reasonable finality to the fixation of the 
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rental assets upon which the assessment of revenue is fixed. It does not 
bar a suit against the recorded tenant for rent due {NastiruHti. Miu v. 
Amiruddi, 3 C. L. J., 133). 

Sub-section ( 3 ) clauses (e) and (g).— Suits by tenants contest- 
ing the correctness of a record of rights as to their status and as to their 
liability to enhancement fall within s. 104 H sub-section (3) clauses (e) and 
(g) and even if they come under the more general Section 1 1 1 A which must 
be read with section 42 of the Specific Relief Act, they would be barred 
under section 104H sub-section (2) if they were laid after 6 months 
from the date of the certificate. The general rule of limitation is not 
applicable. 

As the certificate of final publication was not signed by the Revenue 
Officer in charge of the Cadastral Survey, it was held there was no cer- 
tificate from the date of which limitation could run {Pahalwan v. 
Secretary of State^ 12 C. W. Notes, cvii). 

Sub-section (3), clause (g).— The amendment introduced in 
clause (g) of sub-section (3) is consequential on the amendment introduc- 
ing the new clause (/) in s. 102 (see p. 313). The Select Committee in 
their report on the Bill of 1906 said : 

“ We think that, for the purposes of section 104 H, the record ot‘ (‘asemonts 
should be on tlic .same footing as the record of special (Mindit ions and inci- 
dents of the tenancy, and that this is one of the grounds on which a suit 
should bo allowed to be instituted in the Civil Court regarding an entry in 
a Settlement Rent-roll prepared under Part II of Chapter X.” 

Sub-section (8). — Save as provided in this section, no suit shall be 
brought in a Civil Court for the alteration of any entry of a rent settled 
under secs. 104A to 104F. But any one dissatisfied with an entry in, or 
an omission from a record-of-rights prepared under this Part of the 
Chapter, which concerns a right of which he is in possession, may sue 
for a declaration of his right under the provisions of the Specific Relief 
Act (I of 1877). (Sec. in A ) 

104J. Subject to the provisions of section 10-1 If, 
all rents settled under sections 10-1 A to 
104F, and entered in a record-of-ri'dits 
finally published under section 1 OH A, or 
settled under section 104G, shall he 
deemed to have been correctly settled and to he fair 
and equitable rents within the meaning of this Act. 


Pre.sumplioiis 
as t(i rL'nts set- 
tled under see- 
tions lOIA to 
IIMO. 
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Rules.— For the procedure under Part II of this Chapter, see rules 
22 to 34 of Chap. VI. of the Government rules under this Act (App. I). 

Conclusive.— Section 103B does not operate to modify the effect of 
sec 104J. When rent has been settled under part II of Chap. X no evid- 
ence is admissible to prove that a different rate is payable {^Ambica 
Charan Chakrabarty ^*Joy Chandra Gkosh^ 13 C. W. N., 210). 


Part III. — Settlement of Rents and decision of 
disputes in cases where a settlement of land re- 
venue is not being or is not about to he made. 


105 . (1) When, [in any case in which a settle- 

ment of land-revenue is not being made 

Settlement of . i -i • i ^ i 

rents by Reve- or IS not about to be made], either the 

line Officer hi t r • 1 • 

cases where a landlord or the tenant applies, [within 
land-revenue is two months from the date of the certi- 
not ^o"ut to bo ficate of the final publication of the 
record-of-rights under section 103 A, 

sub-section (2)], for a settlement of rent, the Revenue 
Officer shall settle a fair and equitable rent in 
respect of the land held by the tenant. 

{Explanation . — A superior landlord may apply for a settlement of 
rent notwithstanding that his estate or tenure or part thereof has been 
temporarily leased.] 


(2) When, in any case in which a settlement of 
land-revenue is not being made or is not about to be 
made, the Revenue Officer has recorded, in pursu- 
ance of [clause ( j)] of section 102, that the occupant 
of any land claimed to be held rent-free is not 
entitled to hold it without payment of rent, and 
either the landlord or the occupant applies, within 
two months from the date of the certificate of the 


final publication of the record-of-rights under section 
103 A, sub-section (2), for a settlement of rent, the 
Revenue Officer shall settle a fair and equitable rent 
for the land. 
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(3) Every application under sub-section (1) or 

sub-section (2) shall, notwithstanding 

VII of 1870. , . ' ' . ,. ^ ^ r- 

anything contained in the Uourt-tees 
Act, 1870, bear such stamp as the Government of 
India may, from time to time, prescribe by notifica- 
tion in the Gazette of India. 

(4) In settling rents under this section, the Reve- 
nue officer shall presume, until the contrary is prov- 
ed, that the existing rent is lair and equitable, and 
shall have regard to the rules laid down in this Act 
for the guidance of the Civil Court in increasing or 
reducing rents, as the case may be. 

[(5) The Revenue Officer may in any case under 
this section propose to the parties such rents as he 
considers fair and equitable ;.and the rents so propos- 
ed, if accepted orally or in writing by the parties, 
may be recorded as the fair rents, and shall be deemed 
to have been duly .settled under this Act. 

(6) Where the parties agree among themselves, 
by compromise or otherwise, as to the amount of 
the fair rent, the Revenue Officer sliall satisfy him- 
self that the amount agreed upon is fair and 
equitable, and, if so satisfied, but not otherwise, 
he shall record the amount so agreed upon as the 
fair and equitable rent. If not so satisfied, he 
shall himself settle a fair and equitable rent as 
provided in sub-.sections (4) and (5).J 

This section and the following sections of Part 111 apply only to 
settlements in permanently settled estates and to the prepaiaiion of a 
record-of-rights in temporarily settled estates ordered under section 
joi u) or section loi (2) {a) {d) or (o when a settlement of land reve- 
nue is not being, or is not about to be made. The words and clauses 
within li^hi brackets have been added by the Amending; Act of 1898. 
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The wonls in heavy brackets in sub-section (2) have been inserted 
by s. 24, Act I, B. C. of 1907, as a consequential amendment made by 
that Act in s. 102. 

EASTERN BENGAL & ASSAM 

(7) Where the lands of 
the tenancy are included 
in different local areas for 
which separate records 
are framed, the period of 
liinilation specified in sub- 
section ( 1 ) shall begin to 
run from the date of the 
certificate of final publica- 
tion of the last record 
which contains entries 
relating to the tenancy. 

This section makes an addition to 
section 105 to provide for a difficulty 
which landlords might feel as to 
the starting point of limitation 
under sub-section i. The Bengal 
Act does not provide for this contin- 
gency. 

Sub-section 1. Omission of provision for settlement of 
rent of excess land by Revenue Officer of his own motion. - 
'fhe corresponding sub-sections of sec. 104 of the Act, as originally 
framed, on wdiich this section is founded, were as follows : — 

“ ( 1 ) When, ill any jirocci'ding under this Ch<apter, it does not appear that 
the tenant is holding land in excess of, or less than, .that for which he is 
paying rent, and neillier the landlord nor the tenant applies for a settlement 
of rent, the ollicer shall record the rent payable by the tenant, and the land in 
respect of which the rent is payable. 

(2) When it appears that a tenant is holding land in exco.ss of, or les.s 
than, that for which he is paying rent, or either the landlord or the tenant 
applies for a settlement of rent., or in any ease under seetion 101 , sub section 
( 2 ), clause ( 6 ), the otlieer shall .settle a fair and eiiuitable rent in respect of 
the land held by the tenant.” 

The reasons for modifying these sub-sections as above are thus ex- 
plained in the Objects and Reasons for the Bill (para* 25) : — 
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‘'The Revenue Officer will not be bound, as at present, of his own motion, 
to settle a fair rent, when it appears that the tenant is holding land in excess 
of or less than that for which he is pajdng rent. It has been ruled by the 
High Court that it must so appear on legal evidence, and therefore the 
provisions of the present law requiring the Revenue Officer to settle rent in 
private estates of his own motion, when, it appears to him that the tenant is 
holding more or less land than he is paying rent for, is inoperative, unless 
application is made and evidence produced.” 

The case referred to in this extract is that of Gnuri Patro v. Reily^ 
(20 Calc., 579). In another case {Secretary oj State v. Kajimtidin^ 23 
Calc., 257) it was said that a Settlement officer has no power to settle 
rents suo motu under • sec. 104 (2) when it does not appear on the face 
of his proceedings that the lands held by the tenants are in excess of 
that for which they were paying rent, and when in such circumstances he 
had settled rents, his proceedings were held to be of an executive and 
not of a judicial character. But in a later stage of the same case (26 
Calc., 617) it was held that, given the circumstance of an increase or 
a decrease in the area of the land for which a tenant is paying rent, it is 
competent to the Revenue Officer under sec. 104 (2) to settle a fair and 
equitable rent in respect of the whole of the land of the tenant, including 
the excess area, and the Revenue Officer can in such a case enhance the 
rent under the provisions of the Act, c. .if., on the grouiul of the rise in 
prices of the food crops, and so forth. 

The order of a settlement officer under sec. 105 passed before the 
amending Act of 1898 is a summary order and does not operate as res- 
judicata. The order in this case being ittra •vires art 14, schedule II, 
Limitation Act, did not apply {Mohant Af)/iin Pas v. Balunk Pat, 1 1 C, 
W. N., Notes, ccxix). 

Sub-section (1). Joint landlords. — The provisions of section 
188 are apparently applicable to applications for the settlement of rents 
under this section made by landlords. They must, therefore, apply 
collectively or by common agent. 

Sub-section (1) Explanation.— This explanation is similar to 
explanation 2 to sec. loi (2). See the note to that section, p. 310. 

Sub-section (2). — While the entry made by a Revenue Officer in 
the record-of-rights with regard to land claimed to be rent free under 
sec. 102 (i) is only a summary one, the entry of the rent settled made 
under this section is a formal and, subject to the provisions of secs. 108 
and 109A, a binding one (sec. 107). See note to sec. 103, p. 318. In 
Upadhya Thakur v. Persidh Singh (23 Calc., 723) it has been ruled that 
proceedings under sec. 104 (2) of the old Chap. X for the settlement of 
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rents are not suits~and probably, notwithsanding the finality now given 
to a Revenue Officer’s decisions in proceedings under this section (sec 
107), they are also, strictly speaking, not to be regarded as suits. They 
are instituted by an application, and the provisions of the Court Fees 
Act, 1870, applicable to suits, do not apply to then. Not being suits, 
the provisions of sec. 373, ('iv. Pro. Code are not applicable to them 
( /anardan Misra v. Harcluy^ 5 C. W. N., cxl). 

Sub-section (4).— This sub-section is reproduced unaltered from 
the old section 104, and makes it clear that under this part of the Chap- 
ter the Revenue Officer is bound to adhere strictly to the provisions of 
this Act relating to the enhancement or reduction of rents. He has not 
in such settlement the same freedom of action in relation to these provi- 
sions as he has in settling rents in Government and temporarily settled 
estates (sec. 104A). fie is bound to presume that the existing rent is 
fair and equitable until the contrary is proved [sub-section (4) of this 
section]. 

This subsection covers cases both of enhancement of rent under sec. 
32 and also of additional rent under sec. 52. {Sheod/iuyan Putuie v. AV/// 
Per shad Jvoeri, 9 C. L. J., 67 n). 

Sub-sections (6) and (6). — These sub-sections correspond to sub- 
sections {/}) and (rf) of section 104A. See p. 335. 

Appeal.— A Special Judge has jurisdiction to hear appeals from the 
decision of a Settlement Officer in his district regarding disputes and 
settlement of rent relating to land outside the district but included in an 
estate recorded in the Collector's books of the district {Kali Krishna I\i/ 
v. Gopi Mohan Roy^ 9 C. L. J., 574). 

Second Appeal. — There is no right of second appeal in a proceed- 
ing for settlement of rent under this section {Nainiuddin Sheikh v. Rain 
Ran^ini Das, 13 C. \V. N., ccx.x), but when the Settlement Officer as well 
as the Special Judge tried matters coining under secs. 105 and 106 with- 
out discriminating them in their Judgments, a second appeal lies {Kali 
Kishorc Pal v. Gopi .\fohan AVr, 9 C. L. J., 574). See also, Judgment 
of the Full Bench in reference in Appeal No. 118 of 1907, under the 
Letters Patent {Kirii Chandra Chatterjee v. Mohesh Dull Jha), 

Rules.. — The rules for the settlement of fair rents on the application 
of the parties under this section are to be found in rules 36 to 41 of the 
revised Chap. VI of the Government rules under the Tenancy Act. Rule 
39 allows any number of tenants occupying land under the same landlord 
in the same village to make a joint application for the settlement of rents, 
or to be joined as defendants in the same proceeding on a similar applica- 
tion by the landlord. This is founded on rule 25 of the old rules under 
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the former Chapter, which was alluded to in Uptidhya Thakitr v. Persidh 
Singh (23 Calc., 723) as being ultra vires, 

Court-Fees. — In all proceedings for the settlement of rents under 
Part III, Chapter X, and in all proceedings under section 106 of the 
Bengal Tenancy Act, the fees on processes issued by the Settlement 
officer are subject to the Rules framed by the High Court under section 2 
of the Court Fees Act (VII of 1870). (Rev. Cir. 2nd March 1904). 


Decision of 
questions aris- 
ing during the 
course of settlo- 
nienb of rents 
under this Part. 


[105A. Where, in any proceedings 
for the settlement of rents under this 
Part, any of the following issues 
arise : — 


(a) whether the land is, or is not, liable to the 
payment of rent ; 

(/>) whether the land, although entered in the 
reeord-of-rights as being held rent-free, 
is liable to the payment of rent ; 

(c) whether the relation of landlord and tenant 
exists ; 

(^/) whether the land has been wrongly record- 
ed as part of a particular estate or ten- 
ancy, or wrongly omitted from the lands 
of an estate or tenancy ; 

(^ ) whether the tenant belongs to a class differ- 
ent from that to which he is shown in 
the record-of-rights as belonging : 

(/") whether the special conditions and incidents 
of the tenancy or any right-of-way or 
other easement attaching to the land 
have not, or has not, been recorded or 
have, or has, been wrongly recorded, 

the Revenue-officer shall try and decide such issue 
and settle the rent under section 105 accordingly : 
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Provided that the Revenue-officer shall not try 
any issue under this section, which has been, or is 
already, directly and substantially in issue between 
the same parties, or between parties under whom they 
or any of them claim, and has been tried and decided, 
or is already beiiii^ tried, b 3 ’’ a Revenue-officer in a 
suit instituted before him under section i06.] 

'rhis section was introduced by s. 26 of Art I, B. C., 1907, on the 
recommendation of the Select Committee who in iheir report, observed 
as follows ; 

“ In cases where rents are settled under Part 11 of rirq.ter X ' f the 
Bengal Tenancy Act in Ooverninent and tcm])orarily .'<ei tlefl c'^tates, scct'OJi 
104H. allows any person aggrieved hy an < nlry of a settled rent I0 tile a suit 
in the Civil Court, on ceitai/i gruunds, within six niontlis from the date of 
tlie eei'tilicate of final publication or from the d ite of disposal of an appeal 
under '-(M.titjn IO-K.t. Tlune is, however, no eorresp' aiding provision in regard 
to eases in which rents are .settled under section KV) in private estates. 

'rii(‘ lesult is that litigation in connection with tlie .settlement of rents 
undm’ section lOo in private estates is unduly prohmged, e.<peeially in cases 
falling umlcr section IC.j (*2), w here* the Uevenue-Otlirer r^etlh s a ri‘nt for hold- 
ings ba* whicli no rent has hitlu'rto been paid, but wliieli the «)ceup;int i.s not 
entitled to hold without payment of rent. It fretpienily happens that long 
after such a rent ha.s lieen settled, ami when the landlord prfjceeds to realize 
it, the tenant files a suit in the Civil Court t<j have it tleclared tliat he is 
entith.'d to hold the land reiit-free. The ilispute is thus re-uiienod. T'ne 
High Court have held that the fSettlement-i>fli er, umler seet'f>n p),'), Ii.ts 
only to settle a fair and equitable rent for the ludding ; and that if any di.s- 
pule is raised in proceedings under section lOo, as to the liability of the land- 
lords to pay rent, proceedings under section lOo must be slaved, and ih * pi t;es 
told to tile a suit under section lOtJ. This, however only providt's for a 
small minority of the eases. It usually happens that when the case under 
section lOo comes up for trial, the time allowed for tiling suits under section 
106 has expired. Or the tenant may refrain from raising the question in the 
proceedings under section 105, wait till the landlord attempts to realize the 
settled rent from him, and then raise the matter in the Civil Court, 

Wo are agreed that it is necessary to take some action which wdll p> event 
proceedings from being protracted in this way. It l.as b. en ^02:; stc>l tiuit 
this might be effected by enacting some provision .-'imilar to m'o! ion lOUl 
in Bart II of Chapter X <ff’ tlie Act, which allows the ent! i *s of ri.'iit enr^ rod 
in a hiottloment Ront-R>ll ly bj conle.sted in the Civil Courts on certain 
grounds within six months of tho dit*3 of the eerlilioite of tiii il pablijitiou. 
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But th« majority of us are of opinion that this would only afford a partial 
remedy, and there is no real analogy between a settlement of rents under 
Part II and under Part III of Chapter X. In settling rents under Part II in 
connection with a settlement of land revenue, the Re venue-officer is subject 
entirely to the control of the Revenue authorities, and appeals against the 
rent settled lie exclusively to the Revtuiue authorities. There is therefore 
good reason for allowing certain matters to he referred to the Civil Courts 
as under section 104H. But in prooeedings under Part III of Chapter X for 
the settlement of rents in priv'ato estates, the Revenne oflioer acts judicially. 
Under section 107, he is required to adopt the procedure for the trial of suits ; 
and under section 109 A the appeal against his decision lies to the Special 
Judge and the High Court. 

The majority of us are, therefore, of opinion that there is no reason why 
finality should not bo given to the decisions of Revenue Officers under Part 
III of Chapter X, subject to appeal to the Special Judge and the High Court. 
It was the expressly declared intention of the framers of the Amendment Act 
of 1898 that the proceedings of the Rcvenue-olficors and the Special Judge 
should be final. The present danse merely gives effect t«> that intention. 
The High Court have held that, under the law as it stands, finality attaches 
only to the rent settled under section 105, and not to incidental matters raised 
in the course of the.se rent settlement proceedings. Hut in order that a fair 
rent maty be settled, it is essential that such matters should be decided. The 
Revenue-officer would have the power to decide them finally, subject to 
appeal to the Special Judge, if they were raised in .suits under section 106, 
and the majority of us can see no valid rea.son why the same Revenue-officer 
should nob be given jiower to decide them finally, subject to appeal, if they 
are raised in •proceedings under section 105. We consider that any other 
course would lead to consiSerable confu.sion and practical inconvenience, as it 
would enable the same matters to be raised F.imultanoously in the Rubf)rdinate 
Civil Courts and before the Special Judge and the High Court. For these 
reasons, the majority of us are in favour of the prfjposed chi a sc.” 

The proviso was added in order to prevent the -same issues being tried 
simultaneously in ptoceedings under section 105 and in suits under sec- 
tion 106 . Sub-section ( 3 ) of section iiiB provides for the stay of pro- 
ceedings under section 105 , when an i^sue, pending the decision of 
which a fair rent cannot be settled, has been raised in a suit under .sec- 
tion 106 . 


106. In 

Institution of 
suit before a Re- 
venue-officer. 


EASTERN BENGAL & ASSAM. 

proceedings 106. (I) In proceedings 
under this under this 

Institution of 

irart, a suit suit ijefore a Rc- Part, a suit 

1 . , . venue-officer. . 

may be insti- . may bo ins- 
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tuted before a Revenue- 
officer at any time within 
three months from the 
date of the certificate of 
the final publication of the 
record-of-rights under .sub- 
.section (2) of section 1 03 A 
of this Act, by presen- 
ting a plaint on stamped 
paper for the decision of 
any dispute regarding any 
enti’y which a Revenue- 
officer has made in, or 
any omission which the 
said officer has made from, 
the record, whether such 
dispute be betweeri laml- 
lordand tenant or between 
landlords of the same or 
of neiofhbouring estates, 
or between tenant and 
tenant, or as to whether 
the relationship of land- 
lord and tenant exists, or 
as to whether land held 
rent-free is properly so 
held, or as to any other 
matter, and the Revenue- 
officer shall hear and 
decide the dispute : 

Provided that the Re- 
venue-officer may, subject 


tituted before a Revenue- 
officer at any time within 
three months . from the 
date of the certificate of 
the final publication of the 
record-of-rightsunder sub- 
.scction (2) of section 103 A 
of this Act, l)y [tro-'sen- 
ting a plaint on stamped 
paper for the decision of 
any dispute regarding any 
entry which a Revenue- 
officer has made in, or 
any omission which the 
•said officer lias made from, 
the record, whether such 
dispute lie between land- 
lords and tenant or be- 
tween landlords of the 
same or of neighbouring 
estates, or between tenant 
and tenant, or as to 
whether the relationship 
of landlord and tenant 
exists, or as to whether 
land held rent-free is pro- 
perly so held, or as to any 
other matter, and the 
Revenue-officer shall hear 
and deciile the dispute : 

Provided that the Re- 
venue-officer may, sub- 
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to such rules as the Local 
Government may pres- 
cribe in this behalf, 
transfer any particular 
case or class of cases to a 
competent Civil Court for 
trial, 

[Provided also that in 
any suit under this section 
the Revenue-officer shall 
not try any issue which 
has been, or is already, 
directly and substantially 
in issue between the same 
parties, or between parties 
under whom they or any 
of them claim, in proceed- 
ings for the settlement of 
rents under this Part, 
where such issue has been 
tried and decided, or is 
already being tried, by a 
Revenue-officer under 
section 105A.] 


ject to such rules as the 
Local Government may 
prescribe in this behalf, 
transfer any particular 
case or class of cases to a 
competent Civil Court for 
trial. 

[Provided also that in 
any suit under this section 
the Revenue-officer shall 
not try any issue which 
has been, or is already, 
directly and substantial- 
ly in issue between the 
same parties, or between 
parties under whom they 
or any of them claim, in 
proceedings for the settle- 
ment of rents under this 
Part, where such issue has 
been tried and decided, or 
is already being tried, by 
a Revenue-officer under 
section lOoA.] 

(2) Where the lands 
to which the dispute re- 
lates are situated in local 
areas for which separate 
records are framed, the 
period of limitation specifi- 
ed in sub-section (1) shall 
begin to run from the date 
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of the certificate of final 
publication of the last re- 
cord which contains en- 
tries relating to such 
lands.” 

Instead of adding a new proviso 
to sec. io6 as done in the Bengal 
Acf, this Act divides sec. io6 into 
two sub-sections, the original sec- 
tion with the new proviso being 
sub-section (i) and a new sub-sec- 
tion (2) providing for the contingency 
of separate records of rights being 
prepared in respect of different parts 
of the same tenancy. This seems 
to be an improvement on the Bengal 
Act. See Mohant Padmalav v. 
Luchmi Rani (12 C. W. N., 8). 

Former section 100. —This section as originally framed in Act 
VIII of 1885, ran as follows 

“If Jit any time iicforo the final publication of the record under the 
last foregoing section a dispute arise.s as to the correctness of any entry (not 
being an entry of a rent settleil under this Cluipter), or as to the propriety of 
any omission wliich ili-; Uevenue-olHcor proposes to make or has made therein 
or therefrom, the Reveiuie-ollicer shall hear and decide the dispute. ’ 

The following section was substituted for it by Act III, B. C. of 1898 
on the 2nd November 1898. 

100 . If in any case under this Part, ^a dispute arises at any time 
within two months from date of the certificate of the 
Decision of dis- final publication of tJie leeoid-of-rights under section 
itevcimc sub-section (2), regarding any entry which the 

Revenue Oltieer has made in, or any omission made from, 

the record, 

whether such dispute be between landlord and tenant, or between land- 
lords of the same or of the neighbouring estates, or between tenant and 
tenant, or as to whether the relationship of landlord and tenant exists, or 
as to whether land held rent free is properly so held, or as to any other 
matter, 

a suit may be instituted before the Revenue OflScer, by presenting a plaint 
on stamped paper, for the deoisioii of the dispute, and the Revenue Oihcei* 
shall then licar and decide the dispute : 
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Provided that the Revenue Officer may, subject to such rules as the Local 
Government may prescribe in this behalf, transfer any particular case or 
class of cases to a competent Civil Court for trial. 

The present section was' substituted by Act I of 1903 on the 19th 
February, 1903. The object of the section as stated in the Statement of 
the Objects of the Bill is to indicate clearly the period of limitation for the 
institution of suits under section 106 of the Bengal Tenancy Act. 

Second proviso. — The second proviso within brackets was added 
to the section by s. 27, Act I., B. C., 1907, and is intended to prevent 
Revenue officers dealing simultaneously with the same issues in pro- 
ceedings under ss. 105 A and 106. 

Amending Act.— In matters of procedure an amending Act would 
affect legal proceedings instituted prior to the amendment. A case 
referred under the section as amended by the Act of 1898 fur the 
correction of an entry made in 1896 was held to have been properly 
tried by the Civil Court {Rahimiiddin v. Jagat Kishore Acharya^ 12 C. 

VV. N., 987). 

Distinction between “ objections ’ and “ disputes.”— The 
distinction between “objections” under sec. 105 and “disputes” under 
sec. 106 of the former Act was pointed out in the cases of Gopi Nath 
Masant v. Adoiio Naik (2 1 C. L. C., 776) / Aiiand Lai Faria v. Shib Chandra 
Mukhurjee (22 Calc., 477) ; and Secretary of State v. Kajimudin{ 2 '^ Calc., 
257) ; and it was ruled that an “ objection ” could be made during the 
pendency of the publication of the draft record-of-rights, but a “dispute” 
could be raised only after the preparation of the draft record and before 
its final publication. See contra, Durga Charun Laskar v. Hari Charan 
Das (21 Calc., 521). But, in the Full Bench case of Dengu Kazi v. 
Nobin Kissori Chaudhurani (24 Calc., 462 : i C. W. N., 294), it was 
decided that a “dispute” can arise at any time, i. e., both before and after 
the publication of the draft record, and even before an entry in the record 
is made, and that the decision of a dispute so arising is a decision under 
sec. 106 of the former Chapter X of the Act, and therefore, subject to 
appeal and second appeal. In this case the rulings in Gopi Nath Masant 
V. Adoito Naik and Anand Lai Faria v. Shib Chandra Mukhurji, so far 
as they lay down a contrary rule, were overruled. “Objections” are now 
clearly distinguished from “disputes.” The former are of two kinds/ v/s'., 
(i) objections to entries in, or omissions from, the record-of-rights. 
These may be preferred and are to be disposed of before the final 
publication of the record (sec. 103A) ; and (2) objections to the settlement 
rent roll (104E). Such objections can only be preferred when a settle- 
ment of revenue is being or about to be made. They, too, must be made 
and disposfed of before the final publication of the record-of-rights. And 
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a Revenue Officer's decision in them will not be open to appeal or second 
appeal, nor will it have ih^ ef(Qci o( res judicata (/Curban All v, /afer 
28 Calc., 471 ). “Disputes” can only be raised under this section) 
/. in settlements where no settlement of l^nd revenue is being or is 
about to be made. They cannot arise until after the final publication of 
the record. 

To what matter.g disputes may relate. — The provisions of 
clause 2 of this section have been passed with reference to certain rulings 
of the High Court under Chapter X of the Act, as it originally stood, in 
which it was held that a Revenue Officer, in settlement proceedings had 
no jurisdiction to decide (li disputes between owners of neighbouring 
estates as to the title to any land (Norendra Nath Chaudhri v. Sri Nath 
Sande!^ 19 Calc, 641) ; (2) disputes regarding the boundaries 

between conterminous estates {Bidhumukhi Devi v. Bhagwait Chandra 
Bai\ 19 Calc., 643) ; (3) disputes as to which of two persons claincing 
to be tenant should be recorded {Pandit Sa?\iar v. Meajan^ 2i Calc., 
378) ; (4) disputes as to whether land held rent free is properly 

so held {Padmanand Sini^h v. Bnjo^ 20 Calc., 577 ; Secretary of 
State v. Netai Sinji^/i^ 21 Calc., 38 ; Karim Khan v. Brajo Nath Das^ 
22 Calc., 244), and (5) a dispute as to a right of way between two neigh- 
bouring tenants (//</ a; Mohan Rai v. Pran Nath Mitra^ 27 Calc., 364 : 
4 C. VV. N., 127;. In Gokhul Sahu v. Jadii Nandan Rai (17 Calc., 
721), it was. ruled that the defendants according to their own case being 
tenants within the meaning of the Act, the Revenue Officer had juris- 
diction to decide whether land held by them was rent-paying or rent 
free. This was followed in Jaipal Dhobi v. Palakdhari Das (2 C. W. 
N., 491) in which the question at issue was whether certain land was 
zerait land of the landlord or part of the occupancy-holding of the tenant. 
In Gokhul Sahu v. Jadu Nandan Raiy it was doubted whether the 
Revenue Officer would have h.ad jurisdiction, if the relation of landlord 
and tenant had not e.xisted between the parties. Now, under the terms 
of the present section the Revenue Officer has jurisdiction to decide 
all disputes relating to the matters referred to in para 2 of the section 
as well as to “any other matter.” These words however, would not 
seem to be intended to include questions relating to rents settled 
under sec. 105. The Revenue Officer’s decision of a dispute arising 
under this section will have the force and effect of a decree of a Civil 
Court in a suit between the parties, and, subject to revision under sec. 
108 and appeal under sec. 109A, shall be final (sec. 107 J, and not liable 
to be set aside by a suit in a Civil Court (sec. 109). An order of a 
Special Judge as to the length of the standard of measurement to be 
used in measuring certain lands is not a decision in a case under sec. 106 
{Narahari Jana v. Hat i Charan Paratnaniky 26 Calc., 556). 
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Rival proprietors.— In a suit between rival proprietors, the Court 
is confined to a consideration of the question of possession and cannot 
enter into the question of title. In a suit between tenant and tinant 
or between landlord and tenant the court might possibly enter into the 
question of title as well {Afa/ian/ Padmalav v. Luchmi Rani^ I2 C. W. N., 
8 : but see Jogendra Nath v. Krishna Pranada^ 12 C. W. N., 1032 : 
35 Calc., 1013 : there seems to be some conflict between these two 
decisions). * 

Cases under this section are suits.— From clause 3 of this 
section it will be seen that a case under this section is a suit to be insti- 
tuted by a plaint on “stamped paper,” by which expression is probably 
meant that it shall be liable to Court fee duty under the provisions of 
the Court Fees Act (VII of 1870). 

In Peiu Ghorai v. Ram Khelawan Lai fi8 Calc., 667), it was ruled 
that “disputes” under sec. 106 of the former Chap. X were suits. 
Th 3 was doubted in Upadhya Thikitr v. Pcrsidh Singh (23 Calc., 
729), and the Legislature has apparently framed the section in such 
terms as to place the matter beyond all question. See also rule 42 of 
the revised Cha •. VI of the Government rules under the Act (App. i). 

Res Judicata in settlement cases. — A question between land- 
lord and tenant heard and decided by a Revenue Officer under sec. 106 
of the former Chap. X, is 7 ‘es judicata between the same pities in a 
subsequent suit {fiokhul Sahu v. Jadu Nandan Rai^ 17 Calc., 721 ; 
Jaipal Dhobi v. Palakdhari DaSy 2 C. W. N., 491). And this rule 
applies in the case of que.slions both of the status and of the fair and 
equitable rent of a tenant {Durga Chartm Laha v. IPatcm Mandaly 
6 C. W. N., 238). An order made by a Revenue Officer, determining 
the rent payable for a holding has the force of a decree, and when not 
set aside by appeal or otherwise, cannot be questioned in a Civil Court 
{Ram Autar Singh v. Sanoni in Singh. 'I’j Calc., 167). A settlement of 
rent under sec. 104 (2' for the purposes of land revenue has under sec. 
107 tlie force of a final decree of a Civil Court and as such operates as 
res judicata upon the questirjn of rent pay«ible by the tenant both as to 
its nature and amount (JJrahmanand M ahapatra v. Arjun Rauty i C. L, 
J. 310). The defendants were recorded in the khatian of a cadastral 
survey as interme<liate tenure-holders. The plaintiff did not avail him- 
self of the remedy prescribed by sec. 106. He subsequently took a 
settlement from Government and sued to avoid the defendants’ tenures ; 
held^ he was bound to recognise intermediate tenure-holders mentioned 
in the settlement papers {Raghunath Puri v. PitambarGajendray 
5 C.L.J., 67). But an order of a Settlement Officer disposing of an 
objection under sec. 105 of the former Chapter X has not the effect of 
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estopping the trial of the same matters in the Civil Court 
{Secretary of State v. Kajimudin^ 23 Calc., 257). An order striking off 
a petition of objection under sec. 103 'A for default is not a judicial 
order ; nor does it operate as res judicata in a subsequent suit for rent 
brought by the objector against the recorded tenant {Nasarulla Mia v. 
Amiruddi^ 3 C. L. J., 133 ; Kurban AH v. Jafar AH, 28 Calc., 471). 
The proceedings referred to in sec. 107 mean contested proceedings in 
which there is an adjudication on disputed points. The decision of a 
Revenue Officer in an uncontested proceeding has not the effect of a 
decree under that section. Section 109 (now 103 B) lays down a rule of 
evidence. It does not override the rules of res judicata (Padmnand 
Sinq-/t V. Ghanas/iyam Misra, i C.L.J., 134 : 32 Calc., 336: 9 C.W.N,, 610). 

In a suit in which the plaintiff had initiated proceedings under sec. 
106 against the landlord and certain persons who claimed to be tenants 
of the land to have their {i.e., the plaintiffs’) names recorded as tenants 
in the settlement proceedings, it was held by the Settlement Officer 
that they were the tenants. The persons claiming to be rival tenants, 
appealed to the Special Judge, but the landlord did not appeal. The 
Special Judge reversed the Settlement Officer’s decision ; the plaintiffs 
then sued in the Civil Court for a declaratory decree of their rights as 
tenants. It was ruled that the Specijxl Judge’s decision did not operate as 
res judicata, as it merely decided the question as between tenant and tenant 
{^Ja^il'annath Ramanuji Vas v. Chandra Kumar Basu, 5 C. W. N., 421), 

Where there is a total denial of the relation of landlord and tenant by 
one of the parties, a Revenue Officer has jurisdiction in a proceeding 
under section 103 of the Bengal Tenancy Act to decide that question, 
but his decision, although it may have the force of a decree, cannot 
operate as res judicata in a subsequent suit in ejectment and tor 
declaration of title brought in a Civil Court (Dharani Kant iMhiri 
V. Gaber AH Khan, 7 C. W. N., 33 : 30 Calc., 339.) In the conclusion 
of the judgment in this case it was said : “There is no provision in the 
Bengal Tenancy Act which has the effect of making such a decision” 
{i.e., the decision of Revenue officer) “final for all purposes, irrespectively 
of the provisions of sec. 13, C. W C. .Sec. 107 does indeed provide that a 
decision in a proceeding under sec. 106 shall have the force of a decree ; 
but it does not necessarily follow that it shall in all cases operate as res 
judicata, for an ordinary decree of a Civil Court has not that effect, except 
on certrin conditions which are set forth in sec. 13, C. P. C.” In Gokul 
Mandar v. Padmanand Singh (29 Calc., 707 : L. R., 29 I. A., 196), their 
Lordships of the Privy Council, with reference to a contention raised as 
to whether a decision in previous proceedings under the Bengal Tenancy 
Act that the defendant was a tenure-holder was res judicata in a suit for 
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ejectment in the Civil Court, where the first Court had held it was not 
res judicaia, but tht High Court had not decided the point, observed, 
without deciding the question, that under s. 13, C. P. C., a decree in a 
previous suit cannot be pleaded as res judicata^ unless the J udge by 
whom it was made, had jursdiction to try and decide, not only the parti- 
cular matter in issue, but also the subsequent suit itself, in which the 
issue is subsequently raised. An order of a Settlement Officer made 
under sec. 105, Chap. X before it was amended by the Amending Act of 
1898, is a summary order, and has not the force of a decree, and so there 
can be no res judicata. When the order of the Settlement Officer is ultra 
vires because he settled rent which he had no power to do under the old 
sec. 105, art. 14, Sched. II of the Limitation Act has no application 
{^Ahhin Das v. Balunki Pal^ 1 1 C. W. N., ccxix.) 

Suit in the Civil Court. — No suit lies in the Civil Court for the 
alteration or correction of entries made in the record-of-rights. Persons 
aggrieved should have recourse to the special remedy provided in Chap. 
^tKJogendro Nath Roy \\ Krishna Pramoda Dasiy 35 Calc., 1013: 12 
C. W, N., 1032 : but see Mahant Padtnalav v. Lac h mi Rani ^ 12 C. W. 
N.., 8 ; Sambhu Chandra v. Puma Chandra^ 35 Calc., 176 ; Ram Golam 
V. Bishnu, ii C. W. N., 48 ; Troylokya Nath Bose v. Macleod, 28 Calc., 
28 ; Tokhi Sahu v. Toshi Munda^ 13 C. W. N., iii ; Lachmi Prasad s. 
Ekdeswary 13 C. W. N., 181 ; Sheo Nandan v. Bachu Rant, 9 C. L. J., 
284). 

107 . [(1) In all proceedings under section 105, sec- 
, tion 105 A and section 1061 the Revenue 

be adopted by Officer shall, subject to rules made by 

Revenue Officer. i t 1 ^ 

the Liocal (jroverniiient under this Act, 
adopt the procedure laid down in the Code of Civil 
XIV of 1882 Procedure for the trial of suits ; and his 
decision in every such proceeding shall 
have the force [and effect of a decree of a Civil Court 
in a suit between the parties, and, subject to the pro- 
visions of sections 108 and 109A, shall be final], 

[(2) A note of all rents settled under section 105 
and of all decisions of issues or disputes under section 
105 A or section 106, and of all rents commuted under 
section 40 by a Revenue Officer appointed by the 
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designation of Settlement Officer or Assistant Settle- 
ment Officer, shall be made in the record-of-rights 
finally published under sub-section (2), of section 103A, 
and such note shall be considered as part of the record.] 

The words in heavy brackets in the beginning of sub-section (i) have 
been substituted for the words “ in all proceedings for the settlement of 
rents under this Part, and in all proceedings under section io6,” by s. 28, 
Act I, B. C., 1907. The words in light brackets in the end of sub- 
section (i) have been added by Act III, B. C., of 1898. The words added 
to the end of sub-section (i) are intended to have the effect of making all 
rents settled by a Revenue Officer on an application under sec. 105, and 
any disputes decided by him under sec. 106, res judicata and not liable 
to be set aside by any further suit in a Civil Court (see sec. 109). But 
see note pp. 360*361. The new sub-section (2) in heavy brackets has 
been substituted for old sub-section (2) by s. 28, Act I, B. C., of 1907. It 
provides for the entry, in the record, of rents commuted by a Settlement 
Officer under section 40. 

Government notification regarding local enquiries.— “Under 
section 392 of Act XI of 1882, the Civil Procedure Code, and seotion 107 
of the Bengal Tenancy A(jt, VTII of 1885, the Lieutenant Governor is pleased 
to make the following rule as to the persoii.s to whom commissions shall he 
issued by Revenue Officers empowered under Chapter X of the Bengal 
Tenancy Act. 

“Whenever under the provisions of section 107 of the Bengal Tenancy Act, 
VIII of 1885, and Chapter XXV of the Civil Procedure Code, Act XIV of 
1882, a Revenue Officer direct.s that a local eiupiiry be hehl in the course of 
proceedings for the settlement of rents, the commission shall be issued to 
such person not below the rank of a Sub-Deputy Collector or Revenue Officer 
invested with powers under Chapter X of the Bengal Tenancy Act as the 
officer directing the enipiiry shall appoint for this purpose.” (Government 
notitication No. 5073 L. R., dated Nov. 28th 1895, published in the Calcutta 
Gazette of December 4th, 1895, Part I. 1140.) 

Where a settlement of rent was made under sec. 104 (2) before its 
amendment by the Act of 1898 the decision of the settlement officer had 
the force of a decree under sec. 107 of the Act and is evidence in a suit 
for rent subsequently brought although it may not operate as res- 
judicata {Mohim Chandra Roy v. Kali Tara^ ii C. W. N., 1028). 

108 . A.ny Revenue Officer specially empowered 
„ . . .L bv the Local Government in this behalf, 

Revision by 

Hevenue Officer, may, on application or of his own motion, 
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within twelve months from the making of any order 
or decision under section 105, [section 105 A], section 
106 or section 107, revise the same, whether it was 
made by himself or by any other Revenue Officer, 
but not so as to affect any order passed or decree 
made under section 109A : 

Provided that no such order or decision shall be 
so revised if an appeal from it is pending under section 
109 A or until reasonable notice has been given to the 
parties concerned to appear and be heard in the matter. 

The word and figures “Section 105A’* were added by section 29, 
Act I, B. C., of 1907 as a consequential amendment. 

Section 108 does not warrant the Settlement Officer in revising his 
entries as to lands in the record-of-rights. The Act gives to tenants 
ample opportunity for the correction of mistakes under secs. 105 and 106 
iSambhu Chandra Hazra v. Puma Chandra Pal^ 35 Calc., 176 : 12 C. W. 
N., 122 : 7 C. L. J., 103). 

^^[108A. Any Revenue-Officer specially empower- 
Correction by ^^e Local Government in this be- 

‘>>1 application or of his own 
rocordof-nghts. motion, within twelve months from the 
date of the certificate of the final publication of the 
record-of-rights under sub-section (2) of section 143 A, 
correct any entry in such record-of-rights which he 
is satisfied has been made owing to a boaa-Jide 
mistake : 

Provided that no such correction shall be made if 
an appeal affecting such entry is pending under sec- 
tion 109 A, or until reasonable notice has been jriven 

O 

to the parties concerned to appear and be heard in 
the matter.] 

This section has been added to the Act by s. 30, Act I, B. C., 1907. 
The Select Committee in their report on the Bill of 1906 say ; 
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*^It has been pointed out to us that, under the law as it stands, the 
Revoinie Officer has no power to correct errors in the settlement record 
after final publication, unless they are made the subject of a dispute under 
section 106 . In the millions of entries which find place in a settlement 
record some clerical errors are bound to creep in and it seems desirable to 
h$ive a cheap and ready means of correcting them. Wo propose therefore 
that any Revenue Officer specially empowered in this behalf by the Local 
Government should be able to correct bona fide, mistakes, after giving due 
notice to all the parties concerned. 

109 . Subject to the provi.sions of section 109 A, a 
Civil Court shall not entertain any appli- 

Bar to juris- , . ^ J rr 

diction of Civil cation or suit Concerning any matter 
which is or has already been the subject 
of an application made, [suit instituted or proceedings 
taken under sections 105 to 108 (both inclusive).] 

The words, figures and brackets within heavy brackets at the end of 
the section have by s. 31, Act I, B.C., 1907 been substituted for the words 
and figures “or suit instituted under section 105, section 106, section 107, 
or section 108.” The Select Committee in their report on the Bill of 1906 
say : — “An amendment of section 109 has been rendered necessary 
owing to the new section 105 A, which it is proposed to insert in the Bill. 
The words “suit” and “application” do not cover all questions which 
may arise in the course of proceedings for the settlement of suits.” 

This section supplements the provisions of sec. 107. It makes it 
clear that where a settlement of land revenue is not being or is not 
about to be made, if applications or suits have been made or instituted 
under this part of the Chapter, the Civil Courts cannot entertain any 
applications or suits relating to the same matter. 

But this will not prevent their entertaining a suit in which persons 
recorded as tenants in a record*of-rights, which has not been finally 
published, are sued as trespassers for possession and mesne profits 
{Trailokyanath Basu v. Maclcod^ 28 Calc., 28). 

Limitation. — The period of limitation for such a suit is either i 
year under art. 14, Sch. II, of the Limitation Act or 6 years under art. 
120 and a tenant after the expiry of the period of limitation cannot 
bring a suit for the alteration of his rent under the guise of a suit for 
the amendment of a certificate under the Public Demands Recovery Act 
{Ashutosh Nath Rai v. Abdut^ 28 Calc., 676). Art 14 of Sch. II of the 
Limitation Act does not apply to such a suit Biiidh Upadhya v. 

Mohan Bikram Sha^ 30 Calc., 27 ; Ram Ghulam Sint^h v. Bishnu Prakash 
N^rain Stngh^ 1 1 C. W. N., 48), 
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109A> (1) The Local Government shall appoint 
Appeals from pcFsons to be a Special 

Avenue** Judge or Special Judges for the pur- 
pose of hearing appeals from the deci- 
sions of Revenue Officers under [sections 105 to 108 
(both inclusive)]. 

(2) An appeal shall lie to the Special Judge from 
XIV of » 1882. the decisions of a Revenue Officer under 

Vof 1908. [sections 105 to 108] [A], (both inclusive) 
and the provisions of the Code of Civil Procedure 
relating to appeals shall, <a.s nearly as may be, apply 
to all such appeals. 

(3) Subject to the provisions of Chapter XLII of 
of the Code of Civil Procedure (secs. 100-103 Act V 
of 1908) an appeal shall lie to the High Court from 
the decision of a Special Judge iii any case under 
[this section (not being a deci.sion settling a rent)] 
as if he were a Court subordinate to the Hiirh Court 
within the meaning of the first section of that 
Chapter : 

Provided that, if in a seco id appeal the High 
Court alters the decision of the Special Judge in re- 
spect of any of the particulars with reference to which 
the rent of any tenure or holding has been settled, the 
Court may settle a new rent for the tenure or holding, 
but in so doing shall be guided by the rents of the 
other tenures or holdings of the same class comprised 
in the same record as ascertained under section 1 02 
[or settled under section 105 or section 108]. 

This section does not differ materially from section 108 of the former 
Chap. X. The words in lif^ht brackets have been added by Act III, H. C., 
of 1898, but make only verbal altertions in the terms of the section. 
The letter A in heavy brackets after the figures 108 in sub-section (2) has 
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been inserted by s. 32, Act I, B. C., 1907, as a consequential amendment. 
The Select Committee in their report say : 

“The addition to this clause allows an appeal to the Special Judge against 
an order of a Revenue-Officer correcting an error in the settlement, record 
under section 108A, which we propose to insert in the Act. It is not likely 
that the right of appeal will often be exercised in such cases, but it seems 
advisable to provide some safeguard against a possible improper use of his 
powers by the Revenue Officer." 

First appeal.— There is no appeal to the Special Judge from an 
order of a Settlement Officer finding that the standard of measurement 
to be used in measuring the lands of a village is a pole of 7 feet 9 inches 
{Nariihari Jana v. Hari Char an Paramantk^ 26 Calc., 556). There 
would seem to be no appeal from an order of a Settlement Officer dis- 
posing of an “objection” under sec. 105 of the former Chap. JC, as his 
order under that section is not a “decision” within the meaning of 
sec. 108 (2). 

There is no appeal from an order of remand by a Special Judge 
{Mathur Chandra Masumdar v. Tara Sankar Ghosh^ 7 C. W. N., 440). 

Second appeals.— Under the former Chapter X it has been held 
that no second appeal lies against, nor can the High Court interfere 
under sec. 622 of the Civil Procedure Code with the order of a Special 
Judge in regard to the settlement of rents {Shei*.^barat Koer v, Nirpat 
Raiy 16 Calc., 596 / Kirat Narain v. Palakdhari Pandey^ 17 Calc., 326 ; 
Achha Mian v. Dur^a Charan Laha^ 25 Calc., 146 : 2 C. W. N., 137). 
No second appeal relating to such a matter will lie under the terms of 
the present section {Ram Bishen Rautv. Rajaram^ 33 Calc., 832). The 
words “a decision settling a rent” in section 109A of the Bengal Tenancy 
Act do not mean and include any decision upon the question what is or 
what ought to be the rent. They mean only a decision settling a fair 
and equitable rent in place of the existing rent, and the words do not 
include a decision determining wh.at the existing rent is. 

A second appeal lies to the High Court, from a decision of a Special 
Judge reversing or affirming the decision of a Settlement Officer, who 
decided under section 106 of the Bengal Tenancy Act what was the rent 
payable by the plaintiff, it not being “a decision settling a rent” within 
the meaning of section 109.A of the Bengal Tenancy Act (Ramani 
Prasad Narain v. Adaiya Gossain^ 31 Calc., 380). 

But the contrary was held in a subsequent case in which it was laid 
down that the words “not being a decision settling a rent” refer not 
only to a decision by which existing rents are varied, but also to one by 
which existing rents are maintained. When, therefore, a Special Judge 
on appeal from a decision of a Settlement Officer on an application by 
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landlord under sec. 105 (i) decided that no case had been made out for 
an enhancement of rent ; held^ that this is a decision “ settling a rent,” 
and consequently no second appeal lies (Rameswar Singh v. Bhaneswar 
Jha^ 4 C. L. J., 138 : 33 Calc., 837). Similarly it has been held that 
an order fixing a limit to enhancement is an order settling a rent and 
no second appeal lies {Sambhu Chandra Hasra v. Puma Chandra Pal^ 
35 Calc., 176 : 12 C. W. N., 122 : 7 C. L. J., 103). Eiit see Preohasi 
Narain Singh v. Murat Bai (13 C. VV. N., cciv). 

It was also held under the former Chap. X, that no second appeal 
lay from an order of a Special Judge dismissing an appeal on the ground 
that there was no appeal to him in a case of a boundary dispute which 
had been tried and decided by a Settlement Officer acting as a Survey 
officer under Part V of the Bengal Survey Act, V, B. C., of 1875 {Irshad 
Ali Chaudhri w, Kanta Prosad Hazari^ 2\ Calc , 935). But a second 
appeal lies from the decision of a Special Judge on questions with regard 
to the prevailing standard of measurement, area of lands in the posses- 
sion of tenants and the liability of tenants to pay rent on account of any 
excess land Mathura Mohan Lahiri v. Lima Sunda?d Dcbi^ 25 Calc., 34). 
The rule laid down in this case cannot apply when there has been no 
measurement, when the Settlement Officer has done nothing but settled 
the length of the measure to be used in measuring the lands of the 
village, and when the order of the Special Judge is only to the effect 
that no appeal lay to him from this order of the Settlement Officer 
(Narahari Jana v. Hari Charan Paramanik, 26 Calc., 556). 

In Dengu Kazi v. Nobin Kissori Chaudhrani (24 Calc., 462 : j 
C. W. N., 294) it has been laid down that, whenever under the former 
Chap. X “a dispute*’ arises, whether before or after the publication 
of the draft record, as to the correctness of an entry which the Revenue 
Officer proposes to make or has made in the record that he is preparing, 
his decision of such a dispute is a decision in a proceeding under sec. 
106, and a second appeal from the decision of the Special Judge in 
appeal from such a decision lies to the High Court under sec. 108 (3). 
When the decision of the Judge does not settle a fair and equitable 
rent, but merely proceeds on the ground that there was no excess land, 
and therefore no rent to be settled, a second appeal lies i^Rajkumar 
Protap Sakai v. Ram Lai Sin^h^ 5 C. L. J., 538). A second appeal lies 
in a proceeding under s. 106. No second appeal lies in a proceeding 
under s. 105. If, however, such matters are not kept separate, a second 
appeal is maintainable in respect of the matters coming under s. 106 
{Kali Kissore Pal v. Gopi Mahun Rai, 5 C. L. J,, 34;/ : 9 C. L. J., 574). 

Court-fee duty on second appeals.— In Petu Ghorai v. Raw 
Khelawan L.il^ (18 Calc., 667), it was decided that the Court-fee payable 
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on a memorandum of appeal presented to the High Court under sec. 
io8, sub-sec. (3) was Rs. 10, as prescribed by art. 17, clause vi of 
Schedule II of the Court Fees Act. But in the Full Bench case of 
Upadhya Thakur v. Persidh Singh, (23 Calc., 723) this decision was set 
aside and it was held that the proceedings in a case of settlement of 
rents did not constitute a suit, and that the Court-fee duty was only 8 
as. under art. i, clause {b), para 2, Sched. II of the Court Fees Act 
(VII of 1870). 

High Court’s powers of revision under Court’s Charter.— 

In Upadhya Thakur v. Pcrsidh Singh, (23 Calc., 723) it was ruled that 
the Court of a Special Judge is a Court subordinate to the High Court, 
and that, therefore, the High Court has power to interfere under sec. 15 
of the Court’s Charter with his orders in cases in which no second 
appeal lies. 

Part IV. — Supplemental Provi.nons. 

EASTERN BENGAL & ASSAM. 


[109B. ( 1 ) In framing 

Power of Re- a record- of- 
venue-officer to • 1 . i • 

give effect to rights, ailcl 111 
agreement or ^ t 

compromise. deciding dlS- 

putes, ’under this Chapter, 
the Revenue-officer shall 
give effect to any lawful 
agreement or compromise 
made or enteredinto by iiny 
landlord and his tenant, 
but he' shall not give effect 
to any agreement or com- 
promise the terms of which, 
if they were embodied in a 
contract, could not be en- 
forced under this Act. 

(2) Where any agree- 
ment or compromise has 
been made for the purpose 
24 


109B In 

Power of Re- 
venue-officer to 
presume that 
agreements or 
c o m p r o m ises 
are lawful. 


all proceed- 
ings under 
this Chapter, 
the Revenue 
officer may 
presume that 


an agreement or compro- 
mise made or entered into 


by any landlord and his 
tenant is lawful, but when 


the terms of the agree- 
ment or compromise are 
such as might unfairly or 
inequitably affect the 
rights of third parties he 
shall not give effect to 
such agreement or com- 
promise until he has given 
reasonable notice to such 
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of settling a dispute as to 
the rent payable, the 
Revenue-officer shall, in 
oi’der to ascertain whether 
the etfect of such awree- 
ment or compromise would 
be to enhance the rent in 
a manner, or to an extent, 
not allowed by section 29 
in the case of a contract, 
record evidence as to the 
rent which was legally 
payable immediately be- 
fore the period in respect 
of which the dispute arose. 

(3) Where the terms of 
any agreement or com- 
promise are such as might 
unfairly or ine([uitably 
alfect the rights of third 
parties, the Revenue- 
officer shall not give elfect 
to such agreement or com- 
promise, unless and until 
he is satisfied by evidence 
that the statements made 
by the parties thereto are 
correct. 

Illustration. — A.^ a proprietor, 
agrees that /y, his tenant, shall be 
recorded as an occupancy-raiyat ; 
this affects the rights of the tenants 
of B, The Revenue Officer must, 
under sub-sectiou (3), iu4Uire 


third parties to appear 
and be heard in the mat- 
ter and unless and until 
he is satisfied that the 
statements made by the 
parties to the agreement 
or compromise are correct. 

Section 109 B as enacted in Bengal 
Act I of 1907, places various restric- 
tions on the settlement of disputes 
by compromise. The Select Com- 
mittee say “ However necessary the 
provisions of section 109 B of the 
Bengal Act may be in Behar, we 
are satisfied that they are not 
appropriate to the conditions pre- 
vailing in many of the Districts of 
Eastern Bengal, with their turbulent 
and excitable population, and we 
fear that if it is to be made incum- 
bent on the Revenue-officer, to en- 
(juire into the circumstances attend- 
ing each and every agreement, 
settlefiient operations will stir up 
much strife and will revive many 
dispute.s happily settled. 

We therefore propose to substitute 
for section 109 B an anaendment 
which taken with the definition of 
rent and other provisions of the exist- 
ing law, make it cl^ar that the 
Revenue-officer has full power to in- 
quire into and disregard inequitable 
agreements and compromises, and 
will yet leave it open to him to act 
upon agreements and compromises 
when they appear to be reasonable 
and when lR>th parties are perfectly 
satisfied. 

Section 109B being amended in 
the above manner section 109C as 
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whether is a tenure-holder or a enacted in Bengal has been omitted 
raiyat, as defined in section 5. If as unnecessary and section 109 D 
he finds on the evidence that B is a has been altered and enacted as 
raiyat, he may give effect to the section 109 C.” 
agreement, but shall not do so if he 
finds that B is a tenure-holder. J 

Added to the Act by s. 33, Act I, B. C., 1907. 

This is one of the most debated clauses of the Bill of 1906. If was 
at first proposed to provide that it should not be compulsory for Revenue 
Officers in proceedings under Chapter X to give effect to illegal and 
unfair or inequitable compromises and to make it obligatory on them to 
disregard compromises which contravene the provisions of section 29. 
The Select Committee in their report say : 

“ We have made consi«lerahlc modifications mainly in consc(|uence of the 
criticiam.y which have i)ecii directed against the words “ unfair and inetiuit- 
able,” which were used in the clause as originally drafted. It has been 
represented, we think rightly, that such words are too vague to alTord any 
jiropor giiidanee to the Courts and Revenue Otlieers dealing with agreements 
or eomprumises. Wo <?onsider that it will bo best to provide specifically that 
no effect sliall be given to any provisions, embo<lied in a compromise or agree- 
ment filed bid’ore a Court or Revenue Ollioer, which, if embodied in a con- 
tract between l.iudUjrd ami tenant, (rould not be enforced under the Act. 
We further consi(l(.T it desirable to provide for the case of agreements or 
compromises, purporting to be made in settlement of a dispute, or affecting 
the rights of third parties.” 

[ 1090 . ( 1 ) NotwithstaiKling anything contained 
Power of Ro- .‘section lOOB, if, in any case, while 

soLU^riMts on icconl is being prepared, the land- 

agroemeiit. lord aiid tenant agree as to the rent 

which shall bo recorded as payable for the tenure or 
holding, a Kevenuo'orticer .specially empowered in 
this behalf by the Local Government may, if he is 
satisfied that the rent agreed upon is fair and equit- 
able, but not otherwise, settle such rent as a fair and 
equitable rent, although the terms of the agreemeut 
are such that, if they were embodied in a contract, 
they could not be enforced under this Act ; and the 
provisions of section lf3 shall apply t'J a rent so 
settled. 
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(2) A landlord or tenant may appeal to the 
Special Judge appointed under section 109A on 
the ground that the rent settled by the Kievenue- 
officer, under sub-section (1), as a fair and equitable 
rent, was not agreed to by such landlord or tenant, 
and on no other ground. 

(3) The Board of Revenue may, on application 
made, or of its own motion in proceedings under- 
taken, within one year from the date of the order, 
under sub-section (1), settling a rent as a fair and 
equitable rent, direct the revision of the rent so 
settled : 

Provided that no such direction shall be made 
until reasonable notice has been given to the parties 
concerned to appear and be heard in the matter.] 

Added to the Act by s. 33, Act I, C., 1907, but omitted from the 
law of Eastern Bengal by s. 33, Act I. E. B. C., 1908. 

The Select Committee on the Bill of 1906 with reference to this sec- 
tion observe : 

“ While the majority of us consider it essential that the Revenue Officer 
should not be compelled to give effect to provisions in an agreement or com- 
pronii.se, which could not be enforced if embodied in a contract, wo consider 
that some discretion should be allowed in dealing with rents, which, though 
technically illegal, are such as might be settled as fair and equitable. We 
understand that at present ollicers of the .Settlement Department are allowed, 
with the sanction of the Board of Revenue, to disregard technical illegalities 
in respect of rents, w'hich though they contravene the provisions of section 
29 are fair and equitable and are agreed to by the landlord and tenant. It 
is- clearly inadvisable that in such cases, the parties should be forced into 
litigation regarding rents, which, though technically illegal, would be settled 
as fair and equitable by any Court, and wo consider it desirable to regularise 
the present practice. We therefore propose that where, in the course of the 
framing of the record, the parties agree upon a rent, a Revenue Officer 
specially empowered in this behalf by the Local Government may, if he finds 
such rent t<j be fair and equitable, settle it as such, even though it may not 
Vie the rent legally payable. We provide for an appeal to the Special Judge 
on the ground that the parties did not agree to such a rent, and wo also 
propose to give the Board of Revenue power to revise any rent settled under 
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the section within one year of the date of the order settling the rent. We^ 
believe that the section as drafted will be useful as saving the parties from 
unnecessary litigation in regard to rents, by giving the Revenue Officer power, 
under certain safeguards, to settle a rent, to which the only objection which 
can be taken, is that, if fixed by a contract, it could not legally be recovered. 
A Revenue-Officer in framing the record usually has opportunities of judging 
of the fairness and equity of the rents claimed and admitted, and it is not 
necessary in all cases to confine him to the record of the rent legally payable. ” 

EASTERN BENGAL & ASSAM. 
[109D. A note of all 1090. A note of all 
Note of deci- >'611 ts Settled rents settled 

sions on record. sions on record. gjj 

decisions of disputes, on decisions of disputes on 
revision or appeal under revision or appeal under 
section 108, section 109A, section 108 and section 
or sub-section (2) or sub- 109A shall be made in the 
.section (3) of section 109C, record-of-rights finally 
shall be made in the record- published under sub-sect- 
of- rights finally published ion (2) of section 103 A 
under sub-section (2) of and such note shall be 
section 103 A, and such considered as part of the 
note shall be considered record. 

as part of the record. J Section 109C as enacted by Act 

Added to the Act by s. 33, Act I, b H-C., of 1907 for Western Bengal 
B. C., 1907. fias been omitted and 109D has 

Regarding this section the follow- been altered and enacted as 109C. 
ing appears in the Notes on Clauses 
of the Bill of 1906 : 

“ This clause is intended to rectify what w*as apparentl}" an oversight 
in the Amendment Act of 1898. Under section 107, (*2), the Revenue Officer 
is required to make in the record-of-rights a note of all rents settled under 
section 105 and of all decisions of disputes under section 106, and this note is 
declared to be a part of the record. There is no corresponding provision as 
to the entry of orders passed regarding such rents or disputes, on revision 
under section 108, or on appeal under section 109 A. It is clearly advisable 
that a note of such revisional or appellate orders should be made In the 
record, in order to make the record complete. The clause provides for this 
being done. As appeals are frequently not decided till after the Settlement 
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Officer has left the district, the proposed section abstains from prescribing 
by what officer the note of the rovisional or appellate decision shall bo made. 
The Government or the Board of Revenue will have power to prescribe this 
by rules made under the Act or 1)3’ executive order/' 


110 . When a rent 5s settled by a Revenue 


Date from 
which settled 
rent takes effect. 


Officer under this Chapter, it shall take 
effect from the beginning of the agricul- 
tural year next after the date of the 


decision fixing the rent or (if a settlement of land- 


revenue is being or is about to be made) the date of 


final publication of the Settlement Rent Roll : 


Provided as follows : — 

(a) if the land is comprised in an area, estate or 
tenure in respect of which a settlement of 
land-revenue is being or is about to be 
made, the rent settled shall, subject to the 
provisions of sections 191 and 192, take 
effect from the expiration of the period of 
the current settlement, or from such other 
date after the expiration of that period jis 
may be fixed by the Revenue Officer ; 

(b) if the land is not comprised in an area, estate 

or tenure as aforesaid, and if the existing 
rent has been fixed by a contract binding 
between the parties for an unexpired term 
of years, the rent settled shall take effect 
from the expiration of that term, or from 
such other date after the expiration of that 
term as may be fixed by the Revenue-officer. 


The first clause of this section is founded on sec. no of Chap. X, as 
it originally stood. The provisos are taken with slight modifications 
from s. 2, Act V, B. C., of 1894, now repealed. With reference to these 
provisos, in the Statement of Objects and Reasons for the Bill, para 26, 
it is said : — 
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“The justice and expediency of tliese provisons will ])e manifest. When a 
general settlement of rents is being made in a private o«itito, if the existing 
rent of particular tenants was settled by contract legally binding on the 
parties, the term of whi(^h has to run for a few years, there is no reason 
why a fair rent should not bo settled for such tenants, v/hile the 
Revenue Officer is r)n the spot, fm the application of tin* parties, to take efVoct 
from the expiration of the term, or from a later dat«* fi\e<l by the Revenue 
Officer. The same remark applies to settlement r)f rents for })arposes of 
settlement of Revenue. The existing rents having been ordinarily fixed for 
the period of settlement of revenue, thens is no reason why they should be 
altered during the eiira’enoy c)f that period, though proceedings for the pre- 
paration of a rccord-(3f-rights and the settlement of rents may have to be 
undertaken, for the purposes of settlement of revomie, a few years in advance 
of tlie expiration of the term of the current settlement of revenue. 


111 . When an order has been niadc under sec« 


8tay of pro- 
(u^edings in Civil 
Court during 
preparation of 
record-of-rights. 


tion 101, directing the preparation of a 
record-of-rights, then, .subject to the 
provision.s of soetioji 104H, a Civil 
Court .shall not, — 


(a) where a settlement of land-revenue is being or 
is about to be made — until after the final 
publication of the rocord-of-i-ights, and 

(h) where a settlement of land-revenue is not 
beins: made or is not about to be made — 
until three months after the final publica- 
tion of the record-of-rights, 
entertain [any application made under section 
158, or] any suit or application for the alteration of 
the rent or the determination of the status of any 
tenant in the area to which the record-of-rights 
applies. 

Extended to the Chota Nagpur Division, except the district of Man- 
bhum (Not., Feb. 9th, 1903) but the words “subject to the provisions of 
section 104H” have been omitted. But the Cliot.i Nagpur Division has 
now got a separate Tenancy Act of its own (Act VI, B. C., of 1908). The 
words in heavy brackets were inserted by s. 34, Act I, B. C., 1907 and 
Act I, E. B. C., of 1908, 
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Bflfect of this section.— This section is practically the same as 
sub-section (i) of section 1 1 1, as originally framed. The jurisdiction of 
the Civil Court is not ousted in cases of other classes than those referred 
to in this section ; so that when a tenant has agreed to pay additional 
rent at a stipulated rate for excess land found on measurement to be in 
his possession, a suit for arrears at this rate is not barred under the 
provisions of this section ; for such a suit is not a suit for alteration of 
the rent but one for arrears of rent, and it does not become a suit for 
alteration of rent merely because subsequently to the accrual of the 
arrears there have been settlement proceedings, and land measured in 
connection therewith {Ramjan Alt v. Amjad Alt\ 20 Calc., 903). But 
this section does not give the Civil Courts power to interfere, save as pro- 
vided in sec. 104 H, in regard to rents settled under Part II or under 
sec. 105, Part III, of this Chapter, or in matters which have already 
formed the subject of ‘‘dispute” between the parties fsec. 106), and with 
regard to which the Revenue Officers’ decisions are final (secs. 107 and 
109). 

This section does not bar a suit brought against persons recorded as 
tenants in the record-of-rights, when they are sued as trespassers for pos- 
session and mesne profits. What is barred by s. iii is the entertain- 
ment by a Civil Court of any suit or application for the determination 
of the status of any tenant in the area to which the record-of-rights 
applies until three months after the final publication of the record-of 
rights ( Trailokhyo Nath Basu v. Macleod^ 28 Calc., 2^ ; Rajaram Siny^ 
V. Sheo Prasad Rai, 3 C. L. J., 63 n ). See also Haniiman Jha v. Rames- 
kwar Stnjf, (10 C. W. N., cclxviii). 

Where the plaintiff alleges that the defendant took land from him 
agreeing to pay a fair rent therefor, but failed to come to any arrange- 
ment, the plaintiff can sue in the Civil Court for determination of the fair 
rent. There is nothing in the Bengal Tenancy Act to bar the trial of 
such a suit ( Durgadas Rakhit v. Madhab Chandra Palmal^ 1 C. L. J., 
78 «;. 

Change made by Act I, B, C., of 1907. — With regard to the 
alteration in the section made by sec. 34, Act I, B. C.,»i907, the Select 
Committee in their report on the Bill say : 

“We have inserted this clause in order to prevent an in(|uiry by a Civil 
Court into questions of rent and status simultaneously with the preparation of 
a record-of-rights by a Revenue-officer. It seems to us to be inadvisable that 
two authorities should be engaged in tjie same inquiry at the .same time.” 



Sec. Ill A.] LIMITATION OF JURISDICTION OF C. COURTS. 377 


lllA. No suit shall be brought in any Civil 
Court in respect of any order directing 
the preparation of a record-of-rights 
under this Chapter, or in respect of the 
framing, publication, signing or attesta- 
tion of such a record or of any part of it, 
or, save as provided in section 104H, for the altera- 
tion of any entry in such a record of a rent settled 
under sections 104A to 104F : 

Provided that any person who is dissatisfied with 
any entry in, or omission from, a record-of-rights 
framed in pursuance of an order made under section 
101, sub-section (2), clause (d), which concerns a right 
of which he is in possession, may institute a suit for 
declaration of his right under Chap- 

I of 1877 ^ 

ter VI of the Specific Relief Act, 1877. 

Extended to the Chota Nagpur Division, except the district of Man- 
bhum (Not., Feb. 9th, 1903), but the words “or, save as provided in 
section 104H, for the alteration of any entry in such a record of a rent 
settled under sections 104A to io4F’^, and the words in the proviso “framed 
in pursuance of an order made under section loi, sub-section (2), clause 
(d/^ have been omitted. But the present law there, is Act VI, B. C., of 
1908. 

Clause I of this section is taken from sec. 158 (2), clauses iv to vi, 
of the Punjab Land Revenue Act, (XVII of 1887). The proviso is 
founded on sec. 45 of the same Act. 

The first part of sec. iiiA prohibits suits which seek to take undue 
advantage of mere technical defects in the procedure leading up to or 
involved in settlement proceedings. The section further prohibits the 
alteration of rent once settled except to the extent allowed by sec. 
104H, and the proviso in virtue of which suits of a declaratory nature 
may be brought, cannot be read as prohibiting suits for the recovery 
of arrears of rent {Nasarulla Mia \\ Amiruddi^ 3 C. L, J., 133). See 
also Ram Ghulam Sina^h v. Bishnu Prakash Narain Singh^ (ii C. W. 

N., 48). 


Limitation of 
Jurisdiction of 
Civil Courts in 
matters, other 
than rent, relat- 
ing to record- 
of-rights. 
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[lllB. (1) Where a re- 
stay of suits cord-of-riffhts 

in which cer- ® 

tain issues arise. haS been pre- 

pared and finally publish- 
ed in respect of the land 
in any area in which a 
settlement of land-revenue 
is not being made, or is 
not about to be made, no 
application or suit affect- 
ing such land or anj’^ 
tenant thereof shall, with- 
in three months from the 
date of the certificate of 
final jjublication of such 
record-of-rights, be made 
or instituted in any Civil 
Court for the decison of 
any of the following issues, 
namely : — 

(a) whether the land is 
or is not liable to the 
payment of rent ; 

(b) whether the relation 

of landlord and 
tenant exists ; 

(e) whether the land is 
part of a particular 
estate or tenancy ; 
or 
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lllB. (1) Where a re- 

stay of suits in cord-of- rights 
which certain 

issues arise. lias been pre- 
pared and finally publish- 
ed in respect of the land 
in any area in which a 
settlement of land-revenue 
is not being made, or is 
not about to be made, no 
application or suit affect- 
ing such land or any 
tenant thereof shall, with- 
in three months from the 
date of the certificate of 
final publication of .such 
record-of-rights, be made 
or instituted in any Civil 
Court for the decision of 
of any of the following is- 
sues, namely : — 

(a) whether the land is 
or is not liable to the 
payment of rent ; 

(b) whether the relation 

of landlord and ten- 
ant exists ; 

(e) whether the land is 
part of a particular 
estate or tenancy ; 
or 
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((f) whether there is any 
special condition or 
incident of the ten- 
ancy, or whether 
any right-of-way or 
other easement at- 
taches to the land. 

(2) If, before the final 
publication of tlie reeord- 
of-rights in such area, a 
suit involvino; the decision 
of any of the issues men- 
tioned in sub-section (1) 
has been instituted in a 
Civil Court, the Revenue- 
officer shall not entertain 
any suit under section 106 
involving the decision of 
the same issue. 

(3) Where, in the course 
of settling fair rents under 
section 105, the Re venue - 
officer finds that, by rea- 
son of a suit for the deci- 
sion of any of the issues 
mentioned in sub-section 

(1) having been instituted 
in a Civil Court before 
the final publication of 
the record-of-rights or be- 
fore a Revenue-officer 
under section 106, he is 


(d) whether there is any 
special condition or 
incident of the ten- 
ancy, or whether 
any right-of-way or 
other easement at- 
taches to the land. 

(2) If, before the final 
publication of the record- 
of-rights in such area, a 
suit involving the decision 
of any of the issues men- 
tioned in sub-section (1) 
has been instituted in a 
Civil Court, the Revenue- 
officer shall not, in a suit 
under section 106 or in 
proceedings under sectitni 
1 05 A, try such issue un- 
less in such Civil .suit 
such issue is not in fact 
tried or decided. 

(3) Where, in the course 
of settling fair rents under 
section 105, the Revenue - 
officer finds that, by reason 
of a suit involving the 
decision of any of the 
issues mentioned in sub- 
section (1) having been 
instituted in a Civil Court 
before the final publi- 
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unable to settle a fair rent 
until such issue is decided, 
the Revenue-officer shall 
stay the proceedings, for 
the settlement of a fair 
rent pending a final deci- 
sion on the issue. 

And, after the issue has 
been finally decided, he 
shall settle a fair rent, as 
if the record-of-rights had 
been framed in accordance 
with such decision. 

(4) Where the making 
of an application or insti- 
tution of a suit has been 
delayed owing to the opera- 
tion of sub -section (1), the 
period of three months 
therein mentioned shall be 
excluded in computing the 
period of limitation pres- 
cribed for such suit or 
application.] 


cation of the record-of- 
rights, or beforea Re venue- 
officer under section 106, 
he is unable to settle a 
fair rent until such issue 
is decided, the Revenue- 
officer shall stay the pro- 
ceedings, for the settle- 
ment of a fair rent, pen- 
ding a final decision on 
the issue : 

And, after the issue has 
been finally decided, he 
shall settle a fair rent as 
if the record-of-rights had 
been framed in accordance 
with such decision. 

(4) Where the making 
of an application or insti- 
tution of a suit has been 
delayed owing to the 
operation of sub-section 
(1), the period of three 
months therein mentioned 
shall be excluded in com- 
puting the period of limi- 
tation prescribed for such 
suit or application. 

Sub-section (2) of the new section 
111 B has been altered in this Act 
so as to allow the Revenue officer 
to entertain a suit under sec. 106, or 
proceeding under sec. 105 A in re- 
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spect of issues not contested in the 
Civil Court : — 

“We are of opinion that when pro- 
ceedings before a Revenue-officer 
and a suit before the Civil Court 
involve one common issue this 
should not prevent the Revenue- 
officer from trying other issues. 
We also think that it should be 
made clear that the institution of 
a suit not proceeded with, does 
not oust the Revenue-officer’s 
jurisdiction.” 

Under the Bengal Act the Revenue- 
officer cannot under similar circum- 
stances entertain a suit under sec. 
106 but there is no bar to his taking 
proceedings under sec. 105 A. 

This section was introduced into the Act by sec. 35, Act I, B. C., 1907. 
Its object was to meet certain practical difficulties which had arisen 
owing to suits regarding the same subject matter being filed simultane- 
ously in the Civil Courts and before the settlement authorities. The 
Hon’ble Babu Jogendra Nath Mukherji, in explaining the secti on 
in Council, spoke as follows : 

“ It i.s necessary to explain the rea.sons which necessitated this amendment, 
and some slight hi.story as regards the proee.s.s of framing records is necessary 
to bo placed before Ifon’ble Members. Those Hon'ble Members who are not 
very familiar with the proceedings under Chapter X of the Bengal Tenancy Act, 
in a permanently-set tied area, do not probably know that there are several 
stages through which the record-of-rights is taken. The first stage is the 
demarcation of the boundary of villages ; then comes the stage when officers of 
subordinate rank fill in different columns tentatively, and then the next year 
the attestation stage comes, that is, an ofiicer of superior rank verifies the 
entries in the record-of-riglits and decides any matter necessary for him to 
decide in order to retain the record as far as possible at that stage in a correct 
way ; then the preliminary publication of records takes place, and after that 
objections are invited and considered by the Settlement Officers, After the 
decision of objections under section 103A of the Bengal Tenancy Act, the 
final record is framed and published and very often at this stage, when a 
person who has preferred an objection in respect of an entry in the record- 
of-rights, finds that his objection has been lost, he files a suit in the 
Civil Court. 
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** When the final publication takes place, the zamindar, or ratlfer anybody 
who has benefited by the record, comes in and files an application under 
section 105 for settloiuent of a fair rent, and generally it is the zamindar who 
does so. When an application like that is put in, various questions are 
raised by the party against whom that application is preferred ; the objections 
may be on the grounds that the man who has been entered as a tenant is not 
really the tenant, that he holds his land rent-free or it may be that the status 
which has been recorded has not been correctly recorded, that is, that he is 
not a tenure-holder but a raiyat and so forth. 

“Section 105 A, which has been accepted by Hon' ble Members to-day, 
provides for contingencies of settling fair rents under section 105 ; because 
unless and until those questions arc decided a Revenue-Officer cannot settle 
a fair rent, for it may bo that the land is really rent-free, not rent-paying. 
In such a case, it will be a pure waste of time for a Revenue-Officer to settle 
a fair rent and then to unsettle it, after it is decided that the land is not 
rent-paying. The whole of his labour is lost in that case. I need not go 
into the history of this section 105A, which has been accepted to-diiy ; it will 
suffice for me to say that, if that section had not been adopted, matters would 
have been made considerably difiicult. That is one stage of the case. 

“The tenant, it may be, after an application under section 105 has l)een 
filed — this has to be filed within two months after the date of certiticate of 
final publication — and before lie gets a summons in the case or before he is 
called upon to appear and pul in his written statement, may go to the Civil 
Court or to the Revenue Court under section 100 and file a suit. Provision 
has been made covering this contingency, and the freedom of choice of the 
plaintiffs as to the venue of their suits at this stage has been left untouched. (*) 
There is, however, no provision in the Bengal Tenacy Act providing against 
a contingency like the one contemplated by this new section lllB. 

“I have already submitted that, before linal publication of the record 
and after the decision of an objection under section PKIA, a person may go 
to the Civil Court and file a suit. But what is the Settlement Otliccr, under 
these cireura stances, to do, for instance, when there is an application under 
section 105 pending before him ? Cp to this time, parallel case have been going 
on simultaneously in the Civil Court as well as in the SeLllcmeiit Department. 
The Revenue Ofiicer may now soiiictiines say that he had the first seisin of 
the ease, and the Civil Court therefore has no jurisdiction to try the issues 
that have arisen bchiie him at that time ; tho Civil Court saying, on the 
other hand, we are a Civil Court and there is no authority by which we 
can be divested of jurisdiction. In this way, considerahlo diflieiilty has ensu- 
ed, and the difficulty has been experienced not only by tho landlord but by 
the raiyat as well. In order to prevent this double mode of procedure, this 
section lllB has been proposed. 


(1) u e,, the piovihojs added t<> fecctiuiu IUjA and lOo by Act I, li. (J., ut lyOf. 
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“Three months after the final publication of the record, I may repeat, 
is the period during which a person can file a suit under section 106 of the 
Bengal Tenancy Act ; so that by the provision contained in the proposed 
section 11 IB, time is given to a party to elect whether he should go to the 
Civil Court or to the Revenue Court as plaintifi*. The issues covered by this 
section are the following, namely : — Whether the land is or is not liable to 
payment of rent ; whether the relation of landlord and tenant exists ; 
whether the land is part of a particular estate or tenancy, and whether 
there is any special condition or incident of or whether a right of 
way or easement attaches to the land comprising the tenancy / Now, these 
are (luestions which very generally crop up in connection with the decision 
of ca^es under section 105, and it may be (piostione I why is it that the word- 
ing of this section is somewhat different from the wording of section 105 A ; 
as it will be seen that there are four classes of issues contemplated by this 
section lllB, whereas there are more than four classes of issues contemplated 
by section 105 A ? Evidently, it was intended that the nature of the (luestions 
or issues intended to be dealt with should bo the same in both these sections. 

“It will bo remembered, however, that section 105A was worded >vith 
reference to tlie record as finally framed, and because the consideration of 
any issue mentioned in section 105 A has to proceed upon the record as 
framed. Therefore, the wording of section 1(J5A is slightly different from 
the wording of section lllB, so far as the classes of issues mentioned in 
each of these sections is concerned ; but it will l)e seen that practically every 
question that comes up in section 105A comes also in section lllB, when 
coupled with section 111 whidi forms a complement to it. The wording 
is different, because of the fact that the wording of one section is directed 
to the record itself ; whereas tiic other is independent of any such l)asis. 
I, therefore, submit that the matter of section 1 1 1 B, together with that of 
section 111 and the matter of section 1U5A, are partically identical in point 
of the questions which they are intended to cover. Then we go on to the 
second clause : — 

‘ If, before the final publication of the record -of -rights in such area, a 
suit for the decision of any of the issues mentioned in siib-seetiuii (1) has 
been instituted in a Civil Court, the Reveiiue-ofiieer shall not entertain any 
suit under sectiou 1U6 involving the decision of the same issue.’ 

“This is a matter, the principle of which has already been accepted by the 
acceptance of the tw<j amendments adopted by the Council, in the shape of the 
two provisos added to sections 1(15A and 106 ; and it is only with a view to 
prevent simultaneous suits in a Civil Court, and before the section 106 Officer, 
that this clause (2) is proposed. 

“ Tho third clause where, in the course of settling fair rents under section 
105, tho Revenue- Ofiicer finds that, by reason of a suit involving the decision 
of any of tho issues mentioned in sub-section (1) having been instituted in a 
Civil Court, before the final publication of the reooid-of-rights or before a 
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KeveDae Officer under section 106, he is unable to settle a fair rent until such 
issue is decided, the^ Revenue Officer shall stay the proceedings for the settle- 
ment of a fair rent, pending a final decision on the issue ; and, after the issue 
has been finally decided, he shall settle a fair rent as if the record -of -rights 
had been framed in accordance with such decision. This is in exact consonance 
with existing practice. Where there is a parallel suit before the Civil Court 
the Revenue-Officer while proceeding under section 105 or 106 is at sea and he 
does not know which way to turn ; and this clause la^^s down the procedure 
for him. 

“ The last clause (4), where tl\e making of tan application or the institution 
of a suit has been delayed owing to the operation of sub-section (1), the 
period of three months therein mentioned shall be excluded in c«miputing the 
period of limitation prescribed for such suit or application. 

“ This is a necessary clause : because when a plaintiff is stopped from filing 
.a civil suit, it may be he loses his right to bring a suit in the Civil Court upon 
the expiry of the period of three months during which such suits (n*o stopped. 
I have already submitted to the Council that the reason why the filing of civil 
suits is forbidden for three months after the final jiublication of records, is, to 
give time for election to the party concerned, and therefore it is right and 
proper that the pericxl of limitation should operate in his favour during this 
period of three months. That is the object of clause (4). 

'* I think I have now briefly explained the object of section III B, and I 
hope Hon’ble Members will agree with nn' in thinking that this is a ver}’ 
necessary section. Great difficultit;s have l)een ex|)eriehced for want of a 
definite^ procedure which would control parallel suits or stop parallel suits 
in the settlement and the Civil Courts, and the proposed section 11 IB is 
calculated to give relief not only to the officers of ( Jovernment concerned but 
to the general body of both landlords and tenants. Witli these words I recom- 
mend this .section.” 


In answer to an objection that the section did not provide for a suit 
instituted in the Civil Court after the expiry of three months from the date 
of the certificate of final publication but before the decision of a similar 
suit instituted under section io6, the Hon’ble Babu Jogendra Nath 
iMukherji pointed out that this was already covered by section 109, 
under which the Civil Court is debarred from entertaining any suit con- 
cerning any matter which is or has already been the subject of a suit 
instituted under section 106. 
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Power to au- 
thorise special 
settlement in 
special cases. 


The Local 
Government, 
with the pre- 
vious .sanc- 


112. (1) The Local 


Power to au- 
thorise special 
settlement in 
special eases. 


Government, 
with the pre- 
•vious sane- 
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tion of the Governor- 
General in Council, maty, 
on being satisfied that the 
exercise of the powers 
hereinafter mentioned is 
necessary in the interests 
of public order or of the 
local welfare, [or that any 
landlord is demanding 
rents which have been 
illegally enhanced above 
those entered as payable 
in a record-of-rights pre- 
.pared under this Chapter, 
invest a Revenue-officer] 
with the following powers 
or either of them, name- 
ly 

[a) powef to settle all 
rents ; 

(b) power, when sett- 
ling rents, to reduce 
rents if, in the opi- 
nion of the officer, 
the maintenance of 
existing rents would, 
on any ground, 
whether specified in 
this Act or not, be 
unfair or inequitable. 

(2) The powers given 
under this section may be 
made exerciseable within 
■ 25 


tion of the Governor-Gen- 
eral in Council, may, on 
being satisfied that the 
exercise of the powers 
hereinafter mentioned is 
necessary in the interests 
of public order or of the 
local welfare, or that any 
landlord is demanding or 
exacting rents in excess of 
the rents entered as pay- 
able in a record-of-rights 
prepared under this Chap- 
ter or of the rents payable 
by reason of enhancements 
law'fully made after the 
final publication of such 
record, invest a Revenue- 
officer, with the following 
powers or either of them, 
namely 

(a) power to settle all 
rents ; 

(A) [)ower, when settling 
rents, to reduce rents 
if, in the opinion of 
the officer, the main- 
tenance of existing 
rents would, on any 
ground, whether 
specified in this Act 
or not, be unfair or 
inequitable. 
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a specified area either 
generally or with refer- 
ence to specified cases or 
classes of cases. 

[ (2a) A settlement of 
rents under this section . 
shall be made in the 
manner provided by sec- 
tions 104 to 104J (both 
inclusive).] 

(3) When the Local 
Government hikes any 
action under this section, 
the settlement-record pre- 
pared by the Revenue 
Officer shall not take 
effect until it has been 
finally confirmed by the 
Governor-General in Co- 
uncil, [and the revision, by 
direction of the Board of 
Revenue under sub-section 
(2) of section 104G, of 
a record-of-rights, or any 
portion of a record-of- 
rights, prepared under 
this section, shall be sub- 
ject to a like confirmation 
by the Governor-General 
in Council.] 


(2) The powers given 
under this section may be 
made exerciseable within 
a specified area either 
generally or with reference 
to specified cases or class- 
es of cases. 

(2a) A settlement of 
rents under this section 
shall be made in the man- 
ner provided by sections 
104 to 104j (both inclu- 
sive). 

(3) When the Local. 
Government takes any 
action under this section, 
the settlement-record 
prepared by the Revenue 

Officer shall not take eff- 

• 

ect until it has been final- 
ly confirmed by the Gov- 
ernor-General in Council, 
and the revision, by direc- 
tion of the Board of 
Revenue under sub-section 
(2) of section 104G, of a 
record-of-rights, or any 
portion of a record-of- 
rights, prepared under 
this section, shall be sub- 
ject to a like confirmation 
by the Governor-General 
in Council. 
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The words and sub-section in brackets have been added by s. 36, 
Act I, B. C., 1907. The words in brackets in sub-section n) have been 
substituted for the words “ invest a Revenue Officer acting under this 
Chapter.” 

Object of this section. — This section provides a special proce- 
dure intended to be resorted to only in exceptional circumstances in 
which the operation of the ordinary law is likely to prove insufficient. 
Sir Steuart Bayley in introducinj^ the Bill into Council explained that 
this section was intended to take the place of Sir R. Temple’s Agrarian 
Outrage Act (VI, B C., of 1876), which had effect for only three years. 
“ It seems desirable,” Sir Steuart Bayley added, “ that, in exceptional 
cases, in which it may he necessary to have recourse to this procedure 
the (Government should have the power of going to the root of the dis- 
pute, and should be able to put the whole relations of landlord and 
tenant on a stable footing for a reasonable period.*’ 

Object of alterations made by Act I, B. C., 1907. In the 
Notes on Clauses in the Bill of 1906, it was said : 

** This clause is intended to give etfect to one of tlio main objects of the 
Bill, wiV;., to ctuiblo (jfovernmcnt to take steps to reduce rents, in cases w'here 
those have been illegally onhanoed, so as to he oppressive to the cultivators 
of tlni soil. It is possible that the ( Government has pow’cr to take such ac- 
tion under section 112, as it stands at present, hut that section was incor- 
porated in the Tenancy Act under a guarantee that it would be used only in 
eases of agrarian disturbance. Experience has shown, however, that certain 
landlords have been able to force illegal and oppressive rent? on their tenant- 
ry, without creating any immediate agrarian disturbance. In such cases 
the (Government jtroposes in future, to take action to reduce the excessive 
rents before any actual disturbance arises,’' 

The Select Committee in their report on the Bill say : — 

“Though it is probable that the Lo<ial (Government would be justified in 
taking action under section 112, as it n )W stands, in cases wliero a landlord 
is demanding rents which have been illegally enhanced above those entered 
as payable in a record-of-rights we think it advisable to remove all doubts on 
the point. We consider that the change in the clause as now’ redrafted is a 
more convenient way of tmiphasizing the fact. We consider (hat any revision 
of the record-of-rights by the Board of Revenue should he subject to confirm- 
ation by the Oovcrnor-CGonoral in Council, aiul have added sub-clause (.‘1) 
accordingly.” 

The provisions of section 112 have never so far been put into force, 
one of the reasons apparently being that the section, as it stood before 
amendment contained no provision for a procedure which would render 
its working practicable. The special powers could only be conferred on 
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“ a Revenue Officer acting under this Chapter,” and in permanently set- 
tled areas, rents could only be settled under Chapter X on the application 
of landlords or tenants under section 105. It was considered unlikely that 
any such application would be made in areas to which the section might 
be applied. The amendments made enable any Revenue Officer to be 
invested with powers under the section. In settling rents, the proce- 
dure laid down in Part II of Chapter X will be followed, and the Revenue 
Officer will be able under section 104 to settle rents of his own motion 
for tenants of every class. 

113 . (1) When the rent of a tenure or holding is 

Periodiorwhieh Settled Under this Chapter, it shall not, 
trrema!n*^unaT- except on the ground of a landlord’s 
improvement or of a subsequent altera- 
tion in the area of the tenure or holding, be enhanced 
in the case of a tenure or an occupancy holding [or 
the holding of an under-raiyat having occupancy 
rights], for fifteen years, and, in the case of a non- 
occupancy holding [or the holding of an under-raiyat 
not having occupancy right], for five years ; [and no 
such rent shall be reduced within the periods afore- 
said save on the ground of alteration in the area of 
the holding or on the ground specified in section 38, 
clause (a)]. 

(2) The said periods of fifteen years and five years 
shall be counted from the date [on which the rent 
settled takes effect under this Chapter]. 

The words in brackets have been added by the Amending Act of 1898. 

Modifications in the section and reasons for them. — In 
the Statement of Objects and Reasons for Bill to amend the Tenancy 
Act, para. 27, it is said : — 

“ Section 113 of the Act provides that a rent settled shall not be enhanced 
in the case of an occupancy-raiyat for 15 years, and of a non-occupancy raiyat 
for five years, but there is nothing to prevent its being reduced within 
these periods respectively. The intention was to fix rents for the periods 
named, and it is obvious that the considerations in favour of preventing 
enhancements during these periods apply with equal force to reductions 
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of rents settled. The section has been amended so as to make it clear that 
reductions of the rents settled will not be permitted during these periods 
except on the ground of diminution of area or that specified in section 38 (a) 
of the Act.” 

A further modification made by this section relates to the position 
of under-raiyats. It will be observed that the parcels of land held by 
them are now referred to as “holdings,” though in section 3 (9) “holding” 
is defined as a “ parcel or parcels of land held by a raiyat.” Again, 
formerly under-raiyats were in no way protected from repeated enhance- 
ments of rent, that is to say, their rents could be enhanced year after 
year until the maximum allowed by sec. 48 was reached. Now, the 
same protection as regards the period which must elapse after rents have 
been settled under this Chapter before any enhancement can be made, as 
is given to raiyats, has been conferred on under-raiyats. 

114 . [(1) When the preparation of a record-of- 

rights has been directed or undertaken 

Expensofi of „ 

grooecditiKs un- Under this Chapter], in any case except 
er chaptu. ^vhere a settlement of land-revenue is being 
or is about to be made, the expenses incurred * 

* * in carrying out the provisions ot this 

Chapter in any local area, [estate, tenure or part thereof 
(including expenses that may be incurred [at any time, 
whether before or after the preparation of the record- 
of-rights, in the maintenance, repair or restoration] 
of boundary marks and other survey marks erected 
for the purpose of carrying out the provisions of this 
Chapter)], or such part of those expenses as the 
Local Government may direct, shall be defrayed by 
the landlords, tenants and occupants of land in that 
local area, estate, tenure or part in such proportions 
[and in such instalments (if any)], as the Local 
Government, having regard to all the circumstances, 
may determine. 

[(2) The estimated amount of the expenses likely 
to be incurred for the maintenance, ro[)air or restora- 
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tion of boundary-marks for a period not exceeding 
fifteen years, or such part of such amount as the 
Local Government may direct, may be recovered in 
advance in the same manner as if such expenses had 
been already incurred] 

(3) The portion of the aforesaid expenses which 
any person [is liable to pay] shall be recoverable by 
the Government as if it were an arrear of [land-] 
revenue due [in respect of the said local area, estate, 
tenure or part]. 

[ (4) The cost of preparing copies of survey maps 
and records-of-rights under this Chapter for distribu- 
tion to landlords and tenants shall be deemed to be 
part of the expenses incurred in carrying out the 
provisions of this Chapter.] 

[Explanation , — The word ‘tenure’ in this section includes all revenue-free 
and rent free tenures and holdings within a local area, estate or tenure.] 

Extended to the Chota Nagpur division except the district of Man- 
bhum, (Not., Feby. 9th, 1903) but the words “ in any case except where 
a settlement of land-revenue is being or is about to be made” have been 
omitted. But the present law there is Act VI, B. C., of 1908. 

The words in light brackets have been added by the Amending Act 
of 1898. 

By section 37, Act I, B. C., 1907, the words the Government*^ in 
sub-section (i) have been repealed ; the words in heavy brackets ‘‘at any 
time whether before or after the preparation of the record-of-rights, in the 
maintenance, repair or restoration” have been substituted for the words 
“from time to time in the maintenance after the word “proportions” the 
words and brackets “ and in such instalments (if any)” in sub-section 
(i) have been inserted ; the present sub-section (2) has been renumbered 
(3) ; and sub-section (4) has been added. 

Reasons for modifications made by Act III, B. C., 1898.— 
In the Statement of Objects and Reasons of the Bill to amend the 
Tenancy Act, para. 28, it is said : — 

“ A somewhat important change in this section is proposed. As the 
section now stands, the proportion of the cost of a survey and record-of-rights 
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to bo defrayed by each individual landlord or tenant must be recovered from 
him as an arrear of land-revenue under the Public Demands Recovery Act. 
It is practically impossible to carry out the provisions of the section as it 
stands. In Behar, whore there are small estates and a great number of 
co-sharer proprietors, the amount recoverable from each individual co- 
sharer is sometimes less than one anna. To issue a separate certificate 
against each one of the individual co-sharer landlords, under such circum- 
stances, would only subject them to unnecessary expense, while endangering 
the realization of the costs of the proceedings. It is, therefore, proposed to 
hold the whole estate or tenure, in case of proprietors and tenure-holders, 
liable for the proprietors’ and tenure-holders’ shares of the costs respectively. 
Since doubts have been expressed as to whether the Revenue Officer has 
authority to record the names of holders of revenue free or rent free lands, 
and, therefore, whether the holders of such lands are, under section 114, 
liable for any part of the costs of a survey and record-of-rights of the local 
area or estate in which they may be included, it is expressly provided that 
such lands are tenures for the iiurposes of this section, and, therefore, liable 
for their share of the costs, as they are also declared to be so liable under the 
alternative procedure for recovery of costs contained in Part III of Bengal 
Act III of 1895. 

It is further provided that the expenses incurred in future for the 
maintenance of boundary marks and other survey marks erected in the course 
of preparing a rocord-of-rights, etc., shall be recoverable in the manner 
specified in section 114.” 

Reasons for modifications made by Act I, B. C., 1907.— In 
the Notes on Clauses to the Bill of 1906, it is said : 

“ When a survey and record-of-rights are undertaken on the application of 
landlords and tenants, the costs arc usually met in the first instance from 
deposits made by the applicants, and not from Ciov^ernment funds. In such 
cases, it is often equitable to recover a share of the expenses from the other 
landlords and tenants concerned, who also benefit by the preparation of the 
record-of-rights. The proposc<l omission will make clear the legality of this 
course. 

In the course of surv^oy and settlement operations, permanent boundary 
marks are erected at all points where the boundaries of three villages meet. 
Arrangements are made for the repair and restoration of these marks from 
time to time as may be necessary, after the completion of the original survey 
proceedings. Such marks, if properly maintained, are of great utility in 
preventing boundary disputes from arising, and are, in fact, a valuable adjunct 
to the record-of-rights. It is therefore proposed to take power to recover in 
advance the estimated cost of the maintenance, repair and restoration of these 
boundary marks for a period of fifteen years together with the cost of the 
preparation of the record-of-rights. The coat of maintaining the boundary 
marks for fifteen years will be an insignificant addition to the cost of the 
p rfiaiatic n of the record of-rights, and it will l e more conv enient both to the 
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Government and to the landlords and tenants to collect both sums simul- 
taneously, than to have a separate proceeding for the recovery of the cost of 
mainteiianoe of boundary marks. The period of fifteen years has been fixed, 
because this is the time for which the rents of tenures and occupancy hold- 
ings settled under Chapter X have effect under section 113. 

After the preparation of a re cord-of -rights, it is usual to distribute copies 
of it, together with copies of the village maps to the landlords and tenants. 
No proceedings under Chapter X can be considered complete without this. 
In order to remove all doubts, it is proposed to provide that the cost of the 
preparation of these copies shall be deemed to be part of the expenses in- 
curred in carrying out the provisions of the Chapter.” 

The words “ in such instalments (if any)” were added by the Select 
Committee to legalize the present practice of the government of recover- 
ing costs by instalments. ♦ 

Procedure for recovery of expenses.— For the rules for the 
apportionment and recovery of costs under this section, see Part I, Chapter 
VI and Part II, Chapter XIV of the Board’s Settlement Manual, 1908. 
A further procedure for the recovery of the expenses of a survey and of 
the preparation of a record-of-rights is provided in Act III, B. C., of 1895, 
(The Land Records Maintenance Act) Part III, ss. 28-32 and 36 (i) (c). 

Principles regulating apportionment and realization of 
costs. —In Government order No. 1305 L. R. dated 30th March, 1899, 
relating to the survey of the Madhupur estate in Cuttack, it is stated that 

“ the principles which guided the Government in the ai>portionment and 
realization of costs of survey and record-of-rights are — 

I, — That the costs cannot l>e recovered from either landlord or tenant 

if they have been incurred for the purposes of a settlement of land 
revenue [section 114 of the Bengal Tenancy Act and section 28 of 
ActllI(B. C.) 1895]. 

II, — That in apportioning the costs in ijermanently- settled estates it 

should be considered who is responsible for the state of things 
which necessitated the survey and record-of-rights. 

III, — That the apportionment between landlords and tenants should be 

made with due regard to the benefits received by the parties from 
the survey and record-of-rights.” 

115 . When the particulars mentioned in section 
102, clause (b), have been recorded under ■ 
this Chapter in respect of any tenancy, 
the presumption under section 50 shall 
not thereafter apply to that tenancy. 


Presumption 
as to fixity of 
rent not to ap- 
p 1 y w h ere 
record- of- 
rights has l3een 
prepared. 
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No change has been made in this section. The presumption refer- 
red to is that which arises under section 50 in favour of a tenure-holder 
or raiyat who proves that he has held at an unvaried rent or rate of 
rent for twenty years, that he has held at that rent or rate of rent from 
the time of the Permanent Settlement. 

The provision in this section against the presumption as to fixed rent 
has no application in a suit brought by a tenant for the purpose of 
contesting the correctness of the decision of a Revenue Officer in regard 
to the entry as to the status of a raiyat in a record-of-rights. In such a 
suit the tenant is entitled to the benefit of the presumption {Secretary of 
State V. Kajimudin, 26 Calc., 617) : also in a suit for enhancement 
brought by the landlord after a record of rights, if he can prove uniform 
payment for 20 years before the entry {Maharaja Radhakishore 
Maniky a Bahadur v. l/med A ti\ 12 C. W. N., 904). 


[1I5A. In the demar- 
cation of vil- 

Demarcation 

of village boun- lage DOUll- 

(lants. daries for the 

purpose of making a 
survey and preparing a 
record-of-rights under this 
Chapter, a Revenue Offi- 
cer shall, so far as is pos- 
sible, and subject to the 
provisions of the Bengal 
Survey Act, 1875, pre- 
serve, as the unit of sur- 
vey and record, the area 
contained within the ex- 
terior boundaries of the 
villagemaps of the revenue 
survey, if any ; 

and, where village 
maps prepared at a pre- 


EASTERN BENGAL & ASSAM. 
115A. In the demar- 
cation of vil- 
boun- 


Demarcation 

of village boun- lage 

daries for the 
purpose of making a sur- 
vey and preparing a 
record-of-rights under this 
Chapter, a Revenue Offi- 
cer shall, so far as is pos- 
sible and subject to the 
provisions of Bengal Sur- 
vey Act, (V of 1875), pre- 
serve, as the unit of survey 
and record, the area con- 
tained within the exterior 
boundaries of the village 
maps of the revenue sur- 
vey, or other survey, if 
any, adopted under clause 
(10) (6) of section 3 as 
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vious revenue survey exist, 
he shall not, without the 
sanction of the Board of 
Revenue, adopt any other 
area as such unit.] 

This section has, been added by 
s. 38, Act I, B. C., 1907. See note 
to sec. (3) (10), pp. 37-38. 


defining villagesand where 
village maps prepared at 
such revenue or other sur- 
vey exist, he shall not, 
without the sanction of the 
Board of Revenue, adopt 
any other area as such unit. 

The alteration effected by this 
section is one of drafting. There is 
no material difference in the result. 

The Bengal Act provides for 
reference to village maps of the 
Revenue Survey. This Act allows 
reference to some other maps indi- 
cated in clause 10^ of sec. 3 as 
amended by the Act. The Select 
Committee say “ we are of opinion 
that when a survey has been adopted 
as defining villages, the Revenue 
Officer should adhere as closely to 
the maps of such survey, as in other 
cases to the maps of the Revenue 
Survey. 


Remaining sections of Act 111 B. C., 1898. 

The following three sections (8, 9 and ii) of Act III, B. C., of 
1898, (extended to Orissa, Not. Nov. 5, 1898), do not modify the pro- 
visions of Chapter X, but are closely connected with it. They are 
therefore, printed here. 

8. All records published under section 105, of 
Validation of the Bengal Tenancy Act, 1885, before 
^st'mwrds commencement of this Act, whether 

VIII of 1885 . draft or final form, shall be deemed 
to have been duly published. 

“ Thin sectiim is inserted in order to settle technical doubts which have 
been expressed as to the sufficiency, from a ijurely legal point of view, of the 
methods in which in some cases records have been published,” (Statement of 
Objects and Reasons, para 29 ). 
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9. (1) Every settlement of rent or decision of a 

dispute by a Kevenue Officer under sec- 
tion 104 or section 106 of the Bengal 
Tenancy Act, 1885, before the commen- 
cement of this Act, in respect of which 
no appeal has, before the commence- 
ment of this Act, been preferred to the 
Special Judge appointed under section 
108 of the Act, shall have the force and effect of a 
decree of a Civil Court in a suit between the parties 
and shall be final : 


Effect of set- 
tlements of rent 
and decisions 
by Revenue 
Officers made 
before coin- 
raenceinent of 
this Act. 

VIII of 1885. 


Provided that an appeal shall lie to the District 
Judge from any such settlement or decision which 
was, made or given within thirty days before the com- 
mencement of this Act, if the appeal be presented 
within thirty days from the date of such settlement 
or decision. 


(2) The provisions of the Code of Civil Procedure 
relating to apjreals shall, as nearly as 


XIV of 188-2. 


may be, apply to all such appeals. 


This section is founded on sec. 107 of the former Chapter X and has 
been 


“introduced in order to make it quite clear tiuit a decision of a dispute or 
a settlement (if a rent, by a Revenue Officer under Chapter X of the Tenancy 
Act, before the passing of this Bill, is to have the force and elleet of a decree 
of a Civil Court in a suit lictweon the parties. This was tlie intention of the 
law, and it is in pursuance of that intention the proceedings for decisions of 
dispute.^ and settlement of rents have hitherto been carried on.’' 

(^Statement of Objects and Reasons, para 30). 

The effect of sec. 9 of Act III of 1898, H. C., is to make final the deci- 
sions of a Revenue Officer made under sec. 106 of Act VUI of 1885 before 
the commencement of the amending Act, only in regard to disputes which 
could be decided by the Revenue Officer under sec. 106, Act VIII of 1885. 
A question of title between rival purchasers of a tenure could not be 
dealt with and determined under sec. ro6, Act VI II of 1885, before 
its amendment by Act III of 1898, B. C. A decision on such a question 
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before the commencement of the amending Act does not prevent the 
question from being now litigated in the Civil Court (Dondy Das v. 
Keshab Pruhti^ 8 C. W. N., 741). In a proceeding under Chap. X 
before the passing of Act III, B. C., of 1898, the settlement authorities 
found that the lands claimed by the tenants as their rent-free lands were 
not rent-free, and they accordingly. assesssed them with rent ; held^ that 
by s. 9, Act III, B. C., of 1898, the Civil Court is precluded from adjudi- 
cating on the same matter {Nabin Chandra Chakravartti v. Radha 
Kishore Manikya^ ii C. VV. N., 859). “When the Settlement Officer 
Or Assistant Settlement Officer who has passed a decree has left the 
district on transfer or at the close of the operations, any Revenue 
Officer (see the term defined in section 3 (17) of the Bengal Tenancy 
Act and also the Notification cited under Rule 3, page 3 above) who 
would have had juisdiction to try the suit in which the decree was passed, 
or who is in charge of the records of the case, can execute it {vide section 
649 of the Civil Procedure Code, and the ruling in Indian Law Reports, 
6 Calc. 513).” Rev. Cir. Sep. 1904. 

11 . Bengal Act V of 1894, (an Act to remove 
doubts which have arisen in connection 

' Repeal of . i i 

Bengal Act V, with the re-settlement oi land-revenue in 
temporarily-settled areas, and to amend 
the Bengal Tenancy Act, 1885) is hereby repealed. 

Act V of 1894, B. C., introduced trifling modifications in secs. lor 
and no of the former Chip. X. It was passed with the view of facili- 
tating settlement operations in Orissa. It is no longer necessary, and 
has accordingly been repealed. 

Inspection of settlement records.— The Board of Revenue 
have issued the following circular on the subject of the custody, inspec- 
tion and grant of copies of settlement proceedings : — 

“ The original settlement records of private and wards’ estates surveyed 
and settled under Chapter X of the Bengal Tenancy Act are to be made over 
to the Collectorate record-rooms of the districts in which the estates are 
situated. These records are public documents, and the rules for their custody 
are the same as those which apply to the custody of other public documents. 
If parties concerned with the survey and settlement proceedings desire to in- 
spect the records and take copies <jf them, the rules in Section VIII are appli- 
cable to these as to all other records.” (Bd’s. C. O., No. 6, May, 1890 ). 

In Rule 7, Chapter VI, of the Government Rules under this Act are 
specified the documents which form the Settlement Records in proceed- 
ings under Chapter X of the Act. 
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Court, Process, and Copying Pees in Survey and Settle- 
ments. — The Board of Revenue has prescribed the following rules 
for the levy of Court, Process and Copying fees in Surveys and Settle- 
ments. (See Board’s Circular No. 13 of February 1899, and Survey and 
Settlement Manual, 1901, Part I, Chap. 3). 


** Court fees,'' 

1 . When a survey and record-of-riglits are undertaken with a view to 

Court-fees remit- settlement of land revenue, applications or petitions 

ted in settlements to a Revenue Officer making a settlement of land 

of land rcventie. ^ ^ 

revenue, relating to matters connected with the asse.ss- 

ment of land or the ascertainment of rights thereto, or interest tlierein, if 
presented before the final confirmation of the settlement under section 104F 
(3), are not chargeable with any fee [.section 19 (ix) of the Court Fees Act 
of 18701. 

2. In the case of proceedings under Chapter X of the Bengal Tenancy 

Act as amended by Act III (B. C. ) of 1898, when a settle- 
venue Offifor and ment of land revenue is not being, or about to be made, 
Hovonuo (/jurt. ^ Revenue Officer is a Revenue Officer within the meaning 

of Schedule II, clause 1 (h) of the Court fees Act, and applications or petitions 
filed before him, unless they are exempted under tlio several notifications 
contained in Rule ,3 below, must be stamped with a Court-fee of eight annas : 

(i) Provided that, as when trying a suit institued for the decision of a 

dispute under section 106, a Revenue Officer acts as a Civil Court, 
plaints in such cases shall be stamped according to the nature of 
the subject-matter in dispute in accordance with article I of Schedule 
I or articles 5 and 17 of Schedule II of the Court Fees Act, and 
all applications and petitions made in the trial of such suits shall 
be stamped as ro<|uir0d in the cases of applications or petitions 
to a Civil Court under Schedule II of the Act. 

(ii) Provided that applicatioii.s for settlement of rents under section 
105, Bengal Tenancy Act, must be stamped in accordance with 
Rule 3 {ii) below. 


3. In exorcise of the powers conferred by section 35 of the Court Fees Act, 
VII of 1870, and section 105, sub-section (3) of the Bengal Tenancy Act, 
1885, as amended by the Bengal Tenancy (Amendment) Act, 1898, the 
Government of India by Notifications Nos. 321 S. R., and 322 S. R., dated 
the 1 9th January 1899, have ma<lo the following rules : — 

(t) Fees chargeable on applications or petitions of objection referring to 
any entry made, or proposed to bo made, in a draft rooCrd -of- rights 
prepared under Chapter X of the Bengal Tenancy Act, 1885 (VIII 
of 1885), as amended by the Bengal Tenancy (Amendment; Act, 
1898 (Bengal Act III »)f 1898) are remitted : 
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Provided that such applications or petitions are presented before the 
publication of such draft record under section 103A, sub-soction 
(1), of the said Act. 


(it) When a record-of-rights is being prepared under Chapter X of the 
said Act, and an application is made under section 105 thereof for a 
settlement of rent, such application shall bear a stamp of eight 
annas for each tenant making, or joining or joined in, the application. 

Note.— T he word “tenant” in clause fii) moans a tenancy, which may bo held by several 
tenants as co-sharers, and a Court fee of eight annas is payable in respect of each such tenancy 
included in an application for settlement of rent under this section. 


4. Appeals presented under section 104G (1) to a superior Revenue 


Court-fees in ap- 
peals under sec- 
tions 104G (l)and 
(2) and 108, Bengal 
Tenancy Act. 


Authority and applications for revision presented under 
section 108 will bear a Court-fee of eight annas under 
Schedule II, 1 (ft) of the Court Fees Act, if the superior 
Revenue Authority is of lower standing than a Commis- 


sioner of a Division. If tht? authority is a Commissioner of a Division or the 


Director of the Department of Land Records, or if an application for revision 


is made to the Board under section 1040 (2), the fee will be one rupee under 


Schedule II, 1 (c) of the Court Fees Act. 


Frocess’/ee^ , 

5. Process-fees are not to be charged on general notices addressed 
to the raiyats and landlords in a body. The cost of issu- 
ing such notices forms part of tlie general expenses of 
survey and settlement, to be recovered under section 114 

6. Process fees are to be charged on special notices which it is found 
Fees to bo charged necessary to address to individuals in conse(juence of 

on special notices. theii' failure to attend to general notices, 

7. But where it is necessary to issue a notice to a particular individual 

, owing to the discovery of errors in the records, and not 
Except to correct ° •' 

errors. because of any neglect on his part, Process-fees should 

not be charged. 

8. Process-fees either paid in advance liy, or recovered from, parties, 

Process-fees to be are to be paid or expended in stamps, which will bo 
credited to cost «)f i i i r 

settlement. attached to the applications for process or to the processes. 

Scale of Process-Fees payable, 

9. When a Survey and Settlement Officer is acting as a Revenue Officer 

Sc'ilc of Process- Rule 2, above, the scale of process-fees he may 

fees. realise is given in Rule I, Chapter VII of the Tenancy Act 

Rules and Chapter VIII of the Board’s Rules, 1896, which arc summarised 
below : — 


Process fees on 
general notices re- 
mitted. 


of the Act. 
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(a) For each executive revenue process, whether directed to one or 
more persons, where such persons reside in the same village — 
12 annas. 

(&) When process issues against persons in different villages, a separate 
fee must be charged for service in each village. 

(c) In addition to the above fee, the actual charge to be incurred, if it 
is necessary to travel by railway or boat or to cross ferries, must 
be levied. If the peon carries more than one process, the sum 
leviable as above is to be charged in equal shares uxjon all the 
processes carried. 

(d) If a peon is detained for more than 24 hours at the place of service 
on the retiuest of the person at whose instance process was issued, 
such person must pay then and there demurrage at tlie rate of five 
annas per <lay. 

10. (i) In all proceedings for the settlement of rents under Part III, 

Chapter X, and in all proceedings under section 106 of 
the Bengal Tenancy Act, the fees on processes issued by 
the Settlement Odicer are subject to the rules framed by 
the High Court under section 2 of the Court Fees Act VII 
of 1870. The scale of the fees leviable under Act, VII of 
1870 is given in pages 64 et se.Q, of the General Rules and 
Circular Orders of the High Court (Civil), 1891, which are summarised 
below : — 


Sale of Procoas- 
focs in Proooodings 
under aeetion lori 
and suits under 
section 10(i of the 
Jiengal Tenancy 
Act. 



In cases when the subject-matter is 

VALUEP— 


Above 

Rs. 1,000 

Below 

Rs. 1,0(X) 
and above 
Rs. 50. 

Below 

Rs. 50. 


1 

2 

3 


Rs. A. P. 

Rs. A. P, 

Rs. A. P. 

(1) In every case in which per- 
sonal or substituted service is 
required on parties to the 
suit or on others when not 
more than four persons are 
to be served with the same 
documents, one fee. 

2 0 0 

i 

j 

1 0 0 

i 

1 

1 

0 8 0 

(2) When such persons are more 
than four in number, the fee 
above-mentioned and an addi- 
tional fee for every such 
person in excess of four. 

0 8 0 

0 4 0 

0 4 0 
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Note. — I n casas where the claim docs not oxcoed Rs. oO and personal or substituted service 
of any process is required on persons who are not parties, the fee is 4 annas. 

Ixi districts where travelling except by boat is impracticable, the fee may bo enhanced by 
25 per cent. , according to the discretion of the Court. 

(ii) Such fees are remitted when the proceedings are being held in camp' in 
or near the village and service by process peons is unnecessary. 


Modt of recovery. 

11. In the case of special notices issued by Survey Officers or Revenue 

Recovery of Officers under the Bengal Survey Act, or which correspond 

cess-fees by Ccrti- . 

ficatc Procedure. with those which the Collector has power to issue under 
the Survey Act, the fees for those notices are to be recovered under the 
Certificate Act, I (B. C.) of 1895. [In this connection see sec. 57 of Act V 
(B. C.) of 1875]. 


12. Process-fees levied under rule 6 of this Chapter can be recovered 


Recovery of Pro- 
ces-fecs before 
Courts. 


under the Certificate Act. The cost of processes issued by 
a Settlement Officer as a Revenue Court should, in the first 
instance, be paid by the party applying for the issue of the 


process, and if the suit is institued on behalf of (Jovornment, then it should 
be paid by Government. Ultimately the co.st in these cases should be added 
to the amount of the decree and recovered from the losing party under section 
252 of the (hvil Procedure Code. 


Copying fees, 

13. When copies of judicial decisions are applied for, the Rules of the 
High Court relating to Copying-fees should be follow’ed. 
Copying-fees. General Rules and Circulars of the High Court (Civil) 

1891, pages 128-132. In other proceedings where applications are made for 
copies of documents to which the applicant is not entitled free of charge, the 
rules of the Board in section VIII of the Records Manual, 1895, page 24, 
should be adhered to. 


14. Except for purposes of litigation and on payment of fees for certified 
No -•opie.s to be copies, no copies of survey and settlement records are to bo 
given during the given in the field season, i. e. from the 1st * November to 
field season. May. Such facilities as are possible are to be given by 

Survey and Settlement Officers to parties interested to inspect records under 
proper supervision, and take copies for themselves, when no interference to 
work is caused. 


15. During the recess months copies, certified, or uncertified, as required 
are to be given on payment of Copying-fees subject to rule 
i»f(Je^'*com^eth)n ® document copied is in an incomplete state, it is to 

of record. marked with a stamp ‘ incomplete* and a date should 

bo added to this stamp by the ministerial officer in charge of the copying office ’ 
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Exemption of Court-fees on copies of entries issued under 
sec. 103A (2).—“ In exercise of the powers conferred by section 35 of 
the Court Fees Act, 1870 (VII of 1870), the Governor-General in Council 
is pleased to remit the fees chargeable under the said Act, on certified 
xopres of entries in record-of-rights furnished, in accordance with any 
rules for the time being in force under the Bengal Tenancy Act, 1885 
(VIII of 1885), after the final publication of such record-of-rights under 
section 103A (2) of that Act.” {vide India (Government Notification No. 
4334— Exc., dated Simla, the i8th August, 1905.) 
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CHAPTER XI. 

[Non-accrual of occupancv and non-occupancy 
RIGHTS, and] Record of Proprietoks’ 

Private lands. 

116 , Nothing in Chapter V shall confer a right 
to of occupancy in, and nothing in Chapter 
VI shall apply to [lands acquired 
under the Land Acquisition Act, I8t)4, for the Govern- 
ment or for any Local Authority or for a Railway 
Company, or lands belonging to the Government 
within a Cantonment, while such lands remain the 
property of the Government, or of any Local Author- 
ity or Railway Company, or to] a proprietor’s private 
lands known in Bengal as khamar, nij or nij-jot, and 
in Behar as zirat, nij, sir or kamat, where any such 
land is held under a lease for a term of years or 
under a lease from year to year. 

The whole of Chapter XI has been extended to the districts of 
Cuttack, Puri and lialasore (Not., .Au,;ust, 2ist, 1906.) 

The words in brackets in the heading to the Chapter and in this 
section were inserted by ss. 39 and 40, Act I, B. C., 1907. 

Former law.— .Section 6 of Act X of 1859 and of Act Vlll, B. C. 
of 1869 similarly provided that rights of occupancy should not accrue in 
“ khamar, nij-jote or sir land belonging to the proprietor of the est.ate or 
tenure and let by him on a lease for a term or year by year.” Rights of 
occupancy could, therefore, be acquired in nij-jotc land not so let (Gaur 
Hari Sin^hv. Bihari Raul, 2 B. L. R., App., 138: 12 W. K., 278; 
Ashraf v. Ram Kishor Ghosh, 23 W. R., 288). But if kamat land was 
let for a term, the raiyat could not gain occupancy-rights merely because 
on the e.xpiration of that term the land was t.icitly let to him from year 


Saving as 
khamar land. 
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to year for a long period ( Bhagivan Bhagat v. Jao Mohan Rai^ 20 W. 
R., 308). A landlord seeking to obtain in enhanced rate of rent on 
account of nij-jote land held by a tenant without a right of occupancy 
has no right to obtain a judicial assessment of the rent. His right is to 
make his own terms with the tenant or to turn him out. This he can do 
by serving the tenant with a reasonable notice to quit, unless he agrees to 
pay the rent required, and, if the tenant continues in occupation, he must 
be taken by implication to have agreed to pay the said rent (Janu 
Mandar v. Brajo Sinj^h, 22 W. R., 548). The right to nij-jote lands 
necessarily passes on a sale to the auction-purchaser (Jai Datia Jha v. 
Bayiram Sim^h^ 7 W. R., 40). A rjamindar occupying his own lands as 
nij-jote cannot, when the zaniindari passes into other hands, claim them 
on the ground that he is a raiyat with a right of occupancy { Reed v. 
Srikrishna Sin^^h^ 15 W. K., 430). A ^famindar claiming certain land as 
':irat land, and failing to prove this plea, is yet entitled to a decree for 
possession, when the defendants are unable to prove that they have 
rights of occupancy, or even that they are tenants of the plaintiff {Batai 
Ahir v. Bhay;ahtii Kita>\ 1 1 C. L. R., 476). 

Present law.— The right to have khamar land belongs only to 
proprietors, 'renure-holders or ijaradars have, as such, no such right, 
l^roprietors cannot now add to the area of their khantar land, and all 
land is to be presumed to be raiyaii, (in which occupancy-rights can 
accrue) till the contrary is proved [sec. 120 (2) and (3)]. Tenants of 
khamar land have neither the rights of occupancy nor of non-occupancy 
raiyats. Hut with the exception of the pr.)visions of Chaps. \’ and VI 
the other provisions of the Act, so far as they are applicable, will apply 
to them. 

'The object of this section is to exclude the proprietor’s private lands 
from the operations of Chaps. V and, VI provided the proprietor has 
taken the precaution indicated by the concluding words of the sections, 
/. c., “when any such land is held under a lease for a term of years or 
under a lease from year to year.’’ These words mean heUl by any one 
whether tikkadar or raiyar, :o whom the proprietor has let it out, or by 
a raiyat under the tikkadar. A person brought upon the land by a lessee 
for a term under the proprietor, ceases to have any right in the land upon 
the expiry of his landlord’s lease {Shco Mandan R.ii v. Ajodh Rai., 26 
Calc., 546 : 3 C. W. N., 336). A tenant of Kamat land does not acquire a 
right of occupancy by holding it over after the expiry of his lease {Syed 
Khalilur Rahman v. Rupan Mahton^ \2 C. W. N., 439). 

In Brahmanand Mahapatra v. Arjun Rant., (1 L. J., 310), decided 
before the issue of (lovt. notification of the 21st August 1906 extending 
the provisions of this Chapter to Orissa, it was held that secs. 20 and 21 
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having been extended to Orissa, and not sec. ii6, occupancy-rights could 
be acquired in nij-joie lands. Since the issue of the Govt, notification 
above referred to this ruling no longer applies. 

The acquisition of occupancy or non-occupancy rights by a tenant in 
an alleged kaniat or :^irat land cannot be prevented, unless the landlord 
proves that when the holding was first created, it was held under a lease 
for a term or from year to year. If it was not so initially let out, the 
execution of 2i kabulyat iox a term by the tenant during the continuance 
of the tenancy, does not affect his status, or bar the application of the 
provisions of Chaps. V and VI {Masudan Sin^h v. Gudar Nath Pandey^ 
I C. L. J., 456). 

Onus. — In a suit by a landlord to eject a tenant on the ground that 
the land is his zirat land, the onus is on the landlord to prove that the 
land is zirat so as to bring it within the provisions of this section. The 
mere fact that in the lease the land is described as khudkiist land would 
not shift the onus on the tenant (A/odya Prdsad Singh v. Ram Golam 
Singh^ W . N., 661). But if such a title is made out, it will then 
be for the tenant to prove his title in order to save himself from eject- 
ment ^.Herbert Manners v. Chatter Mahto^ 13 C. W. N., 664). 

Chowkidari Ohakran lands.— On resumption by Government 
and Settlement with the zamindar, these lands are .at the disposal of the 
zednindar and he can deal with them either as mat or as zirat {Jonab 
AH V. Rakibuddifty 1 C. L. J., 303 : 9 C. W. N , 571). 

Object of alteration made in*^Ei8 section.— -In the Notes on 
Clauses of the Bill of 1906, it w.as explained that the object of the altera- 
tion made in the heading of the Chapter and in sec. 1 16 was to bar the ac- 
crual of occupancy and non-occupancy rights in lands acquired under 
the Land Acquisition Act, 1894, and the Cantonments Act, 1889, so long 
as they are the property of the Government or the local body or Railway 
Company for which they were acquired. It often happens that such 
lands are temporarily not required by the Government or the loc.al body 
or Railway Company, but under the present law if they are temporarily 
sub-let to agricultural tenants, occupancy and non-occpancy rights ac- 
crue, and these have to be re-acquired on payment of compensation, 
when the lands are again required for public purposes. This considera- 
tion often deters the Government, local bodies and Railway Companies 
from temporarily sub letting such lands, w'here this course might be 
followed with advantage. In either case, whether the lands are tem- 
porarily sub-let (the occupancy and non-occupancy rights being subse- 
quently re-acquired when the land is ag.ain required for public purposes), 
or whether the hands are allowed to remain unlet from fear of this contin- 
gency, an unnecessary waste of public money occurs, and it is justifiable 
on this account to apply these special provisions to such lands. 
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117- The Local Government may, from time to 
Power for Gov- time, make an order directing a Revenue- 

ernment to or- ^ t t r ii 

der survey and oflScer to make a survey and record ot all 

record of pro- -.iii- 'n ^ i i i‘i 

priotor’sprivato the lands in a specmed local area which 
are a proprietor’s private lands within 
the meaning of the last foregoing section. 

Survey and Settlement by Government.— The Select Com- 
mittee in their report on the Bengal Tenancy Act Bill observed as 
follows : 

“In dealing with the ditticult question ol khnmar or zirat land, we have 
provided two alternative methods of procedure : — (a) that of survey and 
registration of such land hy a Revenue officer, by order of the Local Govern- 
ment ; {h) that of en<iuiry on the application of the individual landlord fir 
tenant concerned. The former procedure would apply to large areas where 
the question is important, the latter to disputes about particularTplots of land.” 
(Selection from Papers relating to the Bengal Tenancy Act, 1885, p. 239.) 

Section 117 contains the provisions relating to the former of these 
methods of procedure and section 118, those relating to the latter. 

118. In the case of any land alleged to be a pro- 
Power for Rr- prietor’s private land, on the application 

record^ private proprietor or of any tenant of the 

rioH of proprie- and on his depositing the required 

tor or tenant. amount for expenses, a Revenue-officer 

may, subject to, and in accordance with, rules made in 
this behalf by the Local Government, ascertain and 
record whether the land is or is not a proprietor’s 
private land. 

See note to preceding section. The rules framed by Government 
under this section are to be found in Chap. IV, rules 20-23, the Govt, 
rules under this Act (see Appendix I). 

119 . When a Revenue-officer proceeds under 

either of the two last foregoing sections 
recording pri- the provisions of [scctioiis 103 A, 103B, 
vate am. 109A] shall 


Power for Ht;- 
venue Officer to 
record ])rivate 
laud oil applica- 
tion of proprie- 
tor or tenant. 


vate land. 


apply. 
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The words and figures in brackets were substituted for “sections 105 
to ID9, both inclusive,” in this section by sec. ro of the Amending Act of 
1898, so as to bring the provisions of this section into consonance with 
those of Chapter X, as now amended. 


Rules for detor- 
minatinn of pro- 
prietor's privat<' 
land. 


120 - (l) The Revenue-officer shall 

record as a proprietor’s private land — 


(a) land which is proved to have been cultivated 

as khamar, zirat, sir, nij, nij-jot or kaniat 
by the proprietor himself with his own 
stock or by his own servants or by hired 
labour for twelve continuous years imme- 
diately before the passing of this Act, and 

(b) cultivated land which is recognized by village 

usage as proprietor’s khamar, zirat, sir, nij, 
nij-jot or kamat. 

(2) In determining whetiier any other land ought 
to be recorded as a proprietor’s private land, the 
officer shall have regard to local custom, and to the 
question whether the land was before the second day 
of March, 1883, specifically let as proprietor’s private 
land, and to any other evidence that may he produc- 
ed ; but shall presume that land is not a jiroprietor’s 
private land until the contrary is shown. 

[(2«) Notwithstanding anything contained in any 
agreement or compromise, or in ari}'^ decree which 
is proved to his satisfaction to have been obtained 
by collusion or fraud, a Revenue-officer shall not 
record any land as a proprietor’s private laud, unless 
it is proved to be such by satisfactory evidence of the 
nature described in sub-section (l) or sub-section (2).] 

(3) If any question arises in a Civil Court as to 
whether land is or is not a proprietor’s private land. 
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the Court shall have regard to the rules laid down in 
this section for the guidance of Revenue-officers. 

The new sub-section (2^1) has t)een inserted by s. 41, Act I, B. C., 
1907. 

March 2nd, 1883, is the date on which leave to introduce the Bengal 
Tenancy Act Bill into Council was obtained. The mere fact of certain 
land having been taken as strut by the defendant would not give to 
that fact any evidentiary value, when the letting was not before this date 
{Sher Bahadur Shahu v. Mackenzie^ 7 C. W. N., 400). This case was 
distinguished from in the case of Bhagiu Sing^ v. Raghu Nath Sahai 
(9 C. L. J., [5 : 13 C. VV. N., 135) in which it was held that a statement in 
Tikabulyat that land was ':irai was evidence quantam valeat. Indigo zirat 
lands, in the absence of evidence to shew that the lands were ever in the 
khas possession of the landlord or his ancestors, do not come within the 
definition of proprietor’s private lands {Dalgleish v. Damodar Narain^ 

8 C. L. J., 533.) 

Onus. — With reference to the burden of proof as to land being sir^ 
see Hari Das v. Ghansham Narain (6 All., 286', in which it is said that 
the onus lies on the person who alleges it to be sh\ « 

When the plaintiff claimed possession of c.Ttiin lands as zirat 
lands, and the Court holding that the plaintiff as regards most of the 
lands had failed to prove them to be zirat^ it was decided that the plain- 
tiff could claim a df'cree unless the defendants proved a tenancy entitling 
them to retain possession [Nursing Narain Singh v. Dharani Thakur 

9 C. W. 144 ; Baraik Katnal Sahi v. FJthu Christian^ 8 C. I.. J., 170). 

Meaning of “ any other evidence that may be produced.’*— 
“ Under sub-section 2 of this section the law allows three matters to be 
taken into consideration in determining whether the land should be re- 
corded as the proprietor’s private land. The first is local custom ; the 
second is whether the land was, before the second day of March, 1883, 
specifically let as the proprietor’s private land ; and the third is ‘ any 
other evidence that may be produced.’ It seems to us that in enacting 
the sub-section, the legislature had before it the attempts which might 
be expected on the part oi landlords to frustrate the intention of the 
legislature, as asserted in the draft Bill laid before the Council for 
consideration, to extend the occupancy-rights of tenants before the 
measures then declared to be in contemplation became law ; and, the»^e* 
fore, the particular date and day of March, 1883, the date on which 
the draft Bill was published in the Gazette, and leave was obtained to 
introduce the Bill into the Council, was declared to be the latest date on 
which there should be free action on the part of the zantindars to assert 
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their private rights so as to prevent the accrual of special tenant-rights. 
It was accordingly declared that it was a material point, in the consi- 
deration of such a matter as is now raised in appeal before us, whether 
the particular lands were before the 2nd day of March, 1883, specifi- 
cally let, as the proprietor’s private lands. F^rom this we may fake it 
that it was intended that regard should be had to any dQ,clarations made 
before that date by the landlord, and communicated to the tenants, in 
respect to the reservation of the proprietor’s right over the land. In this 
view, we think that the following words in the sub-section ‘any other 
evidence that may be produced’ must mean any other evidence tending 
in the same direction, that may be produced to show the assertion of 
any title on* the part of the proprietor, and communicated to the tenant 
before that date” {Nilmani Ckakravartii v. Baikantho Nath Bera^ 
17 Calc., 466). 

Object of new sub-section (2a). — The object of the new sub- 
section is explained in the Report of the Select Committee on the Bill 
of 1906, as follows : 

“This clause in the main reasserts the principle already accepted in 
clause 24 (^) that agreements or compromises made before a Revenue Offi- 
cer should not be held to affect the rights of third parties. But in regard 
to the record of proprietor’s private land, the majority of us consider it 
necessary to go further and to provide that the Revenue Officer shall not 
be bound to record land as proprietor's private land, because it has been 
declared to be so in a decree which has been obtained ex-parte or by 
collusion or fraud. The questioii whether land is proprietor’s private 
land affects not merely the parties to a particular suit, v/jsr., the landlord 
and the tenant for the time being, but also all future occupants of the 
land, and it is necessary to safeguard their interests as far as possible. 
It would be easy for a landlord to obtain an ex-parte or collusive decree, 
declaring certain land to be proprietor’s private land, by suing a non- 
existent or fictitious defendant who had no concern with the land. We 
consider, therefore, that in framing a record-of-rights regarding such 
land, the Revenue-officer should not be bound by decrees of the nature 
referred to, but should be required to satisfy himself by independent 
evidence as to the real nature of the land.” 

The provision relating to ex-parte decrees was omitted during the 
passage of the Bill through Council. 


(l) Seo Hcc' l(H» U, p. :iTl, 



Sec. 121.] 


DISTRAINT. 


40!) 


CHAPTER XII.(') 

Distraint. 

121 . Where an arrear of rent is due to the land- 
Caaeg in lord of a raivat or under-raiyat, and has 

which an appli- i i 

catiiin for uis- not been due for more than a year, and 

traint may be • i i i 

made. 110 security has been accepted therefor 

by the landlord, the landlord may, in addition to any 
other remedy to which he is entitled by law, present 
an application to the Civil Court requesting the Court 
to recover the arrear by distraining, while in the 
posse.ssion of the cultivator, — , 

(а) any crops or other products of the earth 
standing or ungathered on the holding ; 

(б) any crops or other products of the earth 

which have been’ grown on the holding and 
have been reaped or gathered and are 
deposited on the holding, or on a threshing- 
floor or place for treading out grain, or the 
. like, whether in the fields or within a 
homestead : 

Provided that an application shall not be made 
under this section — 

(1) by a proprietor or manager as defined under 
vii(B. c.,)of the Land Registration Act, 
1876, or a mortgagee of such 
a proprietor or manager, unless his name 

(1) IJy Act XX of 188,0, tho ojwmtion of this Chapter waa pistpoued to Fchriiiiry Ut, ISStk 
Seo p. 2, 
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and the extent of liis interest in the land 
in respect of which the arrear is due have 
been registered under the provisions of that 
Act ; or 

(2) for the recovery of any sum in excess of the 

rent p^able for the holding in the preced- 
ing agricultural year, unless that sum is 
payable under a written contract or in con- 
sequence of a proceeding under this Act or 
an enactment hereb}’’ repealed : or 

(3) in respect of the produce of any part of the 

holding which the tenant has sub-let with 
the written consent of the landlord. 

Law of distraint. — According to the Rent Kwv Commissioners, 
distraint is “an offset of English law,” which was “originally introduced 
into this country by Regulation XXII of 1793, which empowered certain 
specified landlords to distrain and sell the crops and products of the 
earth of every description, the grain, cattle, and all other personal property 
(whether found in the house or on the premises of the defaulter or of any 
other person) belonging to the tenants. This continued to be the law 
until 1859, when the power of distraint was limited to the produce of 
the land on account of which the rent is due/’ (Rent Law Commissioners’ 
Report, vol. i, p. 6). The Rent Commission proposed to abolish the 
law of distraint altogether ; but to this strong objections were urged and 
this Chapter is, therefore, the result of compromise. The Select Com- 
mittee in their report on the Bill described the present procedure as 
follows ; — “The modified power of distraint, which it is now proposed to 
allow, can be used by any landlord of a raiyat or under-raiyat for the 
recovery of an arrear of rent which has not been due for more than a 
year. It extends, as a rule, to all the produce of the holding, including 
what may have been grown by, and be the property of, a sub-lessee of the 
tenant. The landlord cannot himself interfere with the produce to be 
distrained, but must apply to the Civil Court to distrain it. The Court 
after a brief examination of the case will depute an officer to distrain and 
sell the produce, and nothing will stay the sale, except the payment into 
Court of the amount of the demand. Any sum paid into Court will be 
retained for a month, with a view to the possibility of the owner of the dis- 
trained property claiming compensation as for a wrongful distraint, and on 
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the expiration of that period it will be paid to the landlord.” (Selections 
from papers relating to the Bengal Tenancy Act, 1885, p. 203). Under 
proviso (3) to this section the produce belonging to a sub-lessee cannot 
be distrained, if the tenant has sub-let with the written consent of the 
landlord. The property distrained must be in the possession of the culti- 
vator. So, under the old law it was held that a landlord could not dis- 
train crops for arrears due, not from the tenant, but from another person 
not in possession, and who had not cultivated the crops (Mohim /Msz 
V. A\im Kumar Karmokar^ W. R., Sp. No., 1864, Act X, 77). 

What crops may be distrained.— “ The term produce of land ” 
(in sec. 1150! Act X of 1859) “ is to be construed as equivalent to that 
which can be gathered and stored, crops of the nature of cereal, or 
grass or fruit-crops, and it does not apply to the trees from which the 
crops, if fruit-crops, are gathered. . . ‘Trees, shrubs and plants 

growing in a nursery ground cannot be distrained for rent’ — Selwyn’s 
N. P., 669.(^) The provisions of Act X appear to us also to refer only 
to such produce of the land as becomes ripe and is cut, gathered and 
stored” {^Shco Prasad Tezvari v. MoUma Pibi\ i All. Rep., 53). 

Who may distrain.— Joint landlords cannot distrain except collect- 
ively or through a common agent (sec. r88). This was also the law 
under Act X of 1859 (sec 112) and Act VIII, B. C., of 1869 (sec. 68). 
Applications or acts in, before, or to any Court or authority rec[uired or 
authorized by this Act t() be done by a landlord may be made or done 
by an agent empowered in this behalf by a written authority under the 
hand of the landlord (sec. 117). 

ForiiM.f api.ii- 122. (I) pjvery application under 

f-Ation. foregoing .section sliall speci- 

fy— 

(a) the holding in i-espect of which the arrear is 
claiineil, and the houndaries thereof, or 
such other particulars as may suffice for its 
identification ; 

(d) the name of the tenant ; 

(c) the period in respect of which the arrear is 
claimed 


(I) fcJolwyn's Law of Nini rnu.s, Vol. 1, p, 071 
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(d) the aiuouiit of the arrear, with the interest, 
if any, claimed thereon, and, when an 
amount in excess of the rent payable by 
the tenant in the last preceding agricultural 
year is claimed, the contract, or proceeding, 
as the case may be, under which that 
amount is payable ; 

{«l) the nature and approximate value of the 
produce to be distrained ; 

{/) the place where it is to be found, or such 
other particulars as may suffice for its iden- 
tification ; and 

iff) if it is standing or ungathered, the time at 
which it is likely to be cut or gathered. 

(2) The application shall be signed and verified in 
XIV of 1882. manner prescribed by the Code 

of Civil Procedure for the signing and 
verification of plaints. 

A landlord can apply for distraint for the purpose of recovering the 
arrear of rent of the holding due for the preceding agricultural year, 
together with interest thereon at the rate of 12 p. c. per annum, but not 
for the recovery of damages, nor can he by an application apply for 
distraint for the rent of more than one holding (Sheobata^ Singh v. 
Natirangdeo Narain Singh^ 28 Calc., 364). 

Court-fee duty on application..— Every application for distraint 
is subject to a Court-fee duty of eight annas. (Act VII of 1870, Sched. 
II, art. J, cl. (<5), para. 2.) 

123. ( 1 ) Thfe applicant .shall, at the time of filing 

an application under the foregoing sec- 

Procedure im . ^ i i 

receipt of uppii- tions, nle in Court such documentary 
evidence (if any) as he may consider 
necessary for the purposes of the application. 
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(2) the Court may, if it thinks fit, examine the 
applicant, and shall, with as little delay as possible, 

* admit the application or reject it, or permit the 
applicant to furnish additional evidence in support 
of it. 

(3) Where a Court cannot forthwith admit or 
reject an application under sub-.section (2), it may, if 
it thinks fit, make an order prohibiting the removal 
of the produce .specified in the application pending the 
execution of an order for di.straining the same or the 
rejection of the application. 

(4) When an order for distraining any produce is 
made under this section at a considerable time before 
the produce is likely to be cut or gathered, the Court 
may suspend the execution of the order for .such time 
as it thinks fit, and may, if it thinks fit, make a further 
order prohibiting the reinoval of the produce pending 
the execution of the order for distraint. 

T^y an addition made by s. f6, Act I, 1 >. C., 1907, to s. 69 of the Act it 
has been provided that an order made by a Collector under s. 69 for 
appraisement shall not prevent the execution of any order passed by the 
Court for the distraint of the tenants’ crops ; see note, pp. 237, 238.. 

The High Court have passed the following rules with reference to the 
provisions of this section : — 

“ All applications to distrain shall be presented and hoard in open Court. 
The examination mentioned in seetion 123 ., sub-seelion ( 2 ), shall be on oath 
or atlirmation. 

. A copy of every such application, to be furnished by the applicant, shall 
be given to the officer appointed to make the distraint, and a copy of notice, 
under section 141 , to be similarly furnished hy the applicant, shall be given to 
the otlioer placed in charge of the distrained property." 

124. If an application is admitted under the last 
Execution of foregoing section, the Court shall depute 
traint.^”' * HO officer to di.strain the produce sped- 
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fied therein, or such portion of that produce aa it 
thinks fit ; and the officer shall proceed to the place 
where the produce is, and distrain the produce by 
taking charge of it himself or placing some other 
person in charge of it in his behalf, and publishing a 
notification of the distraint in accordance with rules 
to that effect to be made by the High Court : 

Provided that produce which f'rcnn its nature does 
not admit of being stored shall not be distrained under 
this section at any time less than twenty days before 
the time when it would be fit for reaping or gathering. 

126 . (i) The distraining officer shall, at the time 
of making the distraint, sei've on the 
niiind and ac- defaulter li Written demand for the arrear 
due, and the costs incurred in making 
the distraint, with an account e.xhibiting the grounds 
on which the distraint, is nuide. 

(2) Where the distraining offic<'r has reason to 
believe that a person other than the defaulter is the 
owner of the property distrained, he shall serve copies 
of the demand and account on that person likewise. 

(3) The demand and account shall, if practicable, 
be served personally; but if a person on whom they 
are to be served absconds or conceals himself, or can- 
not otherwise be found, the officer shall affix copies of 
the demand and account on a conspicuous part of the 
outside of the house in which he usually resides. 

126 . (i) A distraint under this Chapter shall not 
Kighttoren,., Prevent any person from reaping, gather- 
&C-, prod.ico. yj. storing any produce, or doing any 

other act necessary for its due i)reservation. 
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(2) If the person entitled to do so fails to do so at 
the proper time, the distraining officer shall cause any 
standing crops or ungathered products distrained to 
be reaped or gathered when ripe, and stored in such 
granaries or other places as are commonly used for thfe 
purpose, or in some other convenient place in the 
neighbourhood, or shall do whatever else may be 
necessary for the due preservation of the same. 

(3) In either case the distrained property .shall 
remain in charge of the distraining officer, or of some 
other person appointed by him in this behalf. 

127. (l) Unless the demand, with all costs of the 
Sale piocla- distraint, be immediately satisfied, the 

suedunu'Jdenr. distraining officer shall issue a proclama- 
iindissatisHed specifying the particulars of the 

property distrained, and the demand for wliieh it is 
distrained, and notifying that he will, at a [)lace and 
on a day specified, not being less than three or more 
than seven days after the time of making the distraint, 
.soil the distrained property by public auction ; 

Provided that when the crops or products distrain- 
ed from their nature admit of being stored, but have 
not yet been stored, the day of the sale shall be so 
(ixed as to admit of their being made ready for stor- 
ing before its arrival. 

(2) The proclamation shall be stuck u[) on a con- 
spicuous place in the village in which the land is situ- 
ate for which the arrears of I’ent are claimed. 

128. The sale shall be held at the place where the 

distrained property is, or at the nearest 

Place of salo. Tii 

place of public report if the distraining 
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officer is of opinion that it is likely to sell there to 
better advantage. 

129. (1) Crops or products which from their na- 
ture admit of being stored shall not be 

When pro- i i ” 

dsce may be sold before they are reaped or gathered 

sold staixling. i /. • * 

and are ready for storing. 

(2) Crops or products which from their nature do 
not admit of being stored may be sold before they are 
reaped or gathered, and the purchaser shall be entitled 
to enter on the land by himself, or by any person 
appointed by him in this behalf, and do all that is ne- 
cessary for the purpose of tending and reaping or 
gathering them. 


130. The property shall be sold by public auction, 
„ f in one or more lots as the officer holding 

Manner ot o 

the sale may think advisable ; and if the 
demand, with the costs of distraint and sale, is satisfied 
by the sale of a portion of the property, the distraint 
shall be immediately withdrawn with res[)eet to the 
remainder. 


131. If, on the properly being put up for .sale, 

,, a fair price (in the estimation of the 

Postpone- i ' 

merit oi sale. officer holding the sale) is not ottered for 
it, and if the owner of the property, or a person 
authorized to act in his behalf, applies to have the sale 
postponed till the next day, or (if a market is held at 
the place of sale) the next market-day, the sale shall 
be postponed until that day, and shall be then com- 
pleted, whatever price may be ottered for the property. 

132. Tho fjirice of every lot .shall be paid at the 

Payment of Ii>M® thereafter as the 

purchaso inoiiey officer holding the sale directs, and in 
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default of such payment the property shall be put up 
again and sold. 


133- When the purchase-money has been paid in 
„ „ full, the officer holding the sdle shall give 

Cortifioate to ’ . ® . & « 

bo given to pur- the purchaser a certificate describing the 

chaser. i i 

property purchased by him and the 

price paid. 


134. (1) From the proceeds of every sale of dis- 
trained prorierty under this Chapter, the 

Proceeds of ^ ^ ^ 

sale how to bo officer holding the sale shall pay the 
costs of the distraint and sale, calculated 
on a scale of charges prescribed by rules to be made, 
from time to time, by the Local Government in this 
behalf. 


(2) The remainder shall be applied to the dis- 
charge of the arrear for which the distress was made, 
with interest thereon up to the day of sale ; and the 
surplus (if any) shall be paid to the person whose pro- 
perty has been sold. 


135. Officers holding sales of property under this 
♦ Act, and all persons employed by, or 

Boiw'^may subordinate to, such officers, are prohi- 

purcbasc. bited froiu purchasing, either directly or 

indirectly, any property sold by such officers. 

Persons contravening the terms of this section are amenable to the 
provisions of sec. 185, Indian Penal Code. 


136. ( 1 ) If at any time after a dfstraint has been 
Procedure raatl® Under this Chapter, and before 
u**^iid^beforo distrained property, 

the sale. tbe defaulter, or the owner of the 

distrained property, whore he is not the defaulter, 
27 
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deposits in the Court issuing the order of distraint, or 
in the hands of the distraining officer, the amount 
specified in the demand served under section 125, with 
all costs -which may have been incurred after the 
service of th6 demand, the Court or officer, as the 
case may be, shall grant a receipt for the same, and 
the distraint shall forthwith be withdrawn. 

(2) When the distraining officer receives the depo- 
sit, he shall forthwith pay it into the Court. 

(3) A receipt granted under this section to an 
, owner of distrained property not being the defaulter, 

shall afford a full protection to him against any 
subsequent claim for the arrears of rent on account of 
which the distraint was made. 

(4) After the expiration of one month from the 
date of a deposit being made under this section, the 
Court shall pay therefrom to the applicant for distraint 
the amount due to him, unless in the meanwhile the 
owner of the property distrained has instituted a suit 
against the applicant contesting the legality of the 
distraint and claiming compensation in respect of the 
same. 

(5) A landlord shall not be deemed to have 
consented to his tenant’s sub-letting the holding or 
any part thereof merely by reason of his having 
received an amount deposited under this section by an 
inferior tenant. 

137. (1) ^^hen an inferior tenant, on his property 

being lawfully distrained under this 

Amount paid • , p ■» t p ■, p 

by under-tenant Chapter lor the default of a superior 
may be deduct- tenant, makes any payment under the last 
ed rom rent. foregoing Section, he shall be entitled to 
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deduct the amount of that payment from any rent 
payable by him to his immediate landlord, and that 
landlord, if he is not the defaulter, shall in like manner 
be entitled to deduct the amount so deducted from 
any rent payable by him to his immediate landlord, 
and so on, until the defaulter is reached. 

(2) Nothing in this section shall affect the right of 
an inferior tenant making a payment under the last 
foregoing section to institute a suit for the recovery 
from the defaulter of any portion of the amount paid 
which he has not deducted under this section. 


138. When land is sub-let, and any conflict arises 
Conflict be- Under this Chapter between the rights of 


tween rights of 
superior , and in* 
ferior landlords. 


a superior and of an inferior landlord 
who distrain the same property, the right 


of the superior landlord shall prevail. 


139- When any conflict arises between an order 
Distraint of ^^r distraint issued under this Chapter 
fs'^u^iXTartal^ order issued by a Civil Court for 

the attachment or sale of the property 
which is the subject of the distraint, the order for 
distraint shall prevail ; but, if the property is sold 
under that order, the surplus proceeds of the sale 
shall not be paid under section 134 to the owner of 
the property without the sanction of the Court by 
which the order of attachment or sale was issued. 


140. No appeal shall lie from any order passed 
Suit for 00m- » Civil Court under this Chapter ; 

du' ®''^y psrson whose property is dis- 
traint. trained on an application made under 

section 121, in any case in which such an application 
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is not permitted by that section, may institute a suit 
against the applicant for the recovery of compensa- 
tion. 

Suits for oompensation for wrongful distraint.— -A suit for 
illegal distraint under this section is maintainable only on the ground 
that the distraint was made in violation of the provisions of section 121 
of the Act. A tenant cannot deny the right of a registered proprietor 
to distrain and plead payment of rent to a third person whose name is 
not registered (Hanuman Ahir v. Govindo Kuar^ i C. W. N., 318). 
But a landlord whose tenant’s crops have been wrongfully distrained by 
a stranger may sue to set aside such wrongful distraint {Haro Narain v. 
Sudha Krishto, 4 Calc., 890 : 4 C. L. R., 32). Before a tenant can 
obtain any decree for damages on the ground of illegal distraint, he must 
prove what loss he has actually sustained (Ujan Dewan w, Prannath 
Mandal^ 8 W. R., 220). In a suit for recovery of damages for illegal 
distraint on the ground that the landlord had distrained the plaintiffs 
crop alleging his rent to be more than it really was, the onus is on the 
plaintiff to prove the annual rent payable by him { Chandra Kant Muk~ 
hurji V. Hem Lai Mandat^ i C. W. N., 463^. In a suit in which the 
plaintiff sued to recover the amount paid by him to obtain the release of 
his crops, which the defendant had illegally distrained as the crops of a 
third person, and in which the facts were found to be as alleged by the 
plaintiff, it was objected that the plaintiffs brother had an interest 
in the holdings. The plaintiffs brother was then added as a co- 
plaintiff, but after the period of limitation. A decree was accordingly 
given to the plaintiff for half the amount of his claim. On appeal 
to the High Court, it was urged {\) that under the provisions of 
sec. 140, the suit was not maintainable, because the distraint had been 
made on an application under sec. 121, which was permitted by that 
section ; (2.) that the whole of the claim ought to have been held to have 
been barred by limitation. The decree was, however, sustained. “ We 
think there is nothing in sec. 140,” it was said, “ to exclude an action 
of this kind in a case like that before us in which the landlord is found 
to have abused his power of distraint by distraii\ing the crops which 
belong to the tenant on the pretence that they belong to another person 
in collusion with himself. There has been an invasion of the rights of 
the tenant, for which he is entitled to a remedy, and if the case is not 
one of the kind contemplated by sec. 140, he is not deprived, by the 
provisions of that section of the ordinary right of action which any 
person who suffers from a tortious act has against the tort-feasor.” On 
the point of limitation it was held that there was nothing to prevent the 
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plaintiff from suing alone for compensation for the illegal distraint, as 
far as he was injuriously affected by it, and in this view his claim, which 
was certainly brought in time, was not barred by the subsequent addition 
of his brother as a co-plaintiff (Jagdeo Singh v. Padarath Ahir^ 25 
Calc., 285^. 

Limitation. — The period of limitation for a suit for compensation 
is one year from the date of the wrongful seizure. Art. 28 or art. 29 and 
not art. 2, Sch. II of the Limitation Act (XV of 1877) applies 
Jiban Nanda Rat v. Sarai Chandra Ghosh,, 7 C. W. N., 728). But see 
Tarini Charan Basu v. Sambunath Pandey (3 W. R., Act X, 139.) 

The defendants under fraudulent and fictitious proceedings of dis- 
traint between a fictitious landlord and a fictitious tenant, seized stand- 
ing crops belonging to the plaintiff : held, that a suit for damages for the 
crops so seized is governed by art. 36, Sch. 1 1 of the Limitation Act, 
the period accordingly being two years (Hari Charan Fadikar v. Hari 
Kar, 32 Calc., 459 : 9 C. W. N., 376 sub-nom. Mohesh Chandra Das v. 
Hari /Car). In Sripati Sarkar v. Hari Kar 19 C. L. J., 109 ; 
12 C. W. N., 1090), however, Mr. Justice Doss was of opinion that 
articles 39 and 49 of Act XV of 1877 were applicable. 

The distraint is effected by the Act of the distraining officer when 
taking charge. Limitation runs from that date, and the period is one 
year under art. 28, Sched. II of the Limitation Act (Kali Charan Shaha 
V. Kismat Mollah, ii C. W. N., Ixxvi). 

Jurisdiction of Small Cause Court when excluded— Under 
ai’t. 35 (y)j Sched. II of the Provincial Small Cause Court Act, IX of 
1887), the jurisdiction of the Small Cause Court is excluded in suits “for 
compensation for illegal, improper or excessive distress or attach- 
ment.” See Haider Alt v. Jafar AH, (i Calc., 183). In an unreport- 
ed case /Au v, Annada Prasad De, Rule No.. 1349 of 

1886), in which the plaintiff sued his landlord for damages in con- 
sequence of the superior landlord having distrained and sold the produce 
of six bighas of land, belonging to, ^nd cultivated by, the plaintiff, the 
High Court, (Petheran, C. J., and Beverley, J ), on the 3rd December, 
1886, passed the following judgment 

“Order No. 1575 of 1886 . — This rule was obtained to set aside the 
judgment of the Sm^ll Cause Court of Seram pore on the ground that the 
Small Cause Court had no jurisdiction to try the suit. That is the only 
point whioh could be taken. The question which arises upon that is what 
the nature of the suit is. It is an action brought by a tenant against 
his landlord, joining several other persons as pro /oma defendants, but, as 
a matter' of fact, the judgment is against the landlonl ordy to recover 
damages from him, because the crops of his tenant have boon distrained and 
sold in satisfaction of the rent due by his landlord to the superior landlord 
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of the same property and which he had loft unpaid. Tho first question w hich 
is sought to be argued is whether such a suit will lie, and, if it will, whether 
it is a suit on contract. I am clearly of opinion that the suit will lie. and 

at it is a suit on contract. When a person is in possession of land which 
he holds as a tenant to another and for which ho is liable to pay rent, if ho 
under- lets that land to a tenant, the law will imply a contract that lie will 
pay his own rent and not leave the tenant’s goods to bo distrained to satisfy 
the rent which he ought to pay : if ho does not do that, and the tenant’s 
goods are seized and sold, ho commits a breach of his contract ta pay up 
his own rent, and therefore tho tenant is entitled to sue him upon that con- 
tract and to recover damages. That is what has happened in this case, and 
therefore it seems to me that the case comes within .sec. 6 r»f Act Xf of 1865, 
which provides that all suits for damages shall be cognizable by the Small 
Cause Court. It is oontended that they must lx* damages for breach of con* 
tract, but even upon that contention this is a suit for damages for breach 
of contract, and therefore comes not only within the provisions of the Small 
Cause Court Act, but within the admitted provisions of the Act. Under 
these oircumstanoea, we think that the Small Cause Court bad jnrisdiotion 
to try the case, and that this rule must be discharged.*’ 

A suit to establish a right to a standing crop is an ordinary civil suit 
and not one of a Small Cause Court nature {Dahkyani DMa v. DoU 
e^ovind CkaudhrU 2i Calc., 430). A suit to recover money paid to 
redeem crop which had been distrained for rents due from persons 
other than the plaintiffs, and also for damages sustained on account of 
the disraint is, so far as the claim relates to damages, a suit coming 
under clause (y; art. 35 of Sched. ii of the Provincial Small Cause 
Court Act (IX of 1887 ) and is therefore not entirely a suit of the nature 
of a Small Cause suit, and a second appeal is not barred by sec. 586 
in such a suit ( Dewan Rai v. Sundar Tewari^ 24 Calc., 163). 

Landlord’s liability for acta of agent--A landlord is not 
liable for compensation when his agent, who is not authorized in that 
behalf, makes an illegal distraint (Rdmjoy Mondal v. Kali Mohan Rai, 
Marsh., 282). But he is liable if the agent acts under his authority, 
or he subsequently ratifies his acts (Shama Sundari Debi v. Mallyat 
Mondal, ii W. R., loi). 

Criminal penalties for Ulegal interference with produce.- 
Under see. 186 of this Act any person who otherwise than in accord- 
ance with this Act (a) distrains or attempts to distrain the produce of a 
tenant’s holding; (b) resists a distraint or forcibly or clandestinely 
removes distrained property ; or (c) without the consent of the tenant 
prevents or attempts to prevent the reaping, gathering, storing, re- 
moving or otherwise dealing with any produce of a holding shall be 
deemed to have committed criminal trespass under sec. 447, Indian 
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Penal Code, and any one abettini; him shall be deemed to have abetted 
the commission of criminal trespass. 

141. (1) When the Local Government is of opi- 

• nion that in any local area or in any class 

Power tor „ . ^ 

Local Govern- of casos it would, by reason of the cha- 

ment to autl’or- 

ize distraint in racter of the Cultivation or the habits of 
the cultivators, be impracticable for a 
landlord to realize his rent by an application under 
this Chapter to the Civil Court, it may, from time to 
time, by order, authorize the landlord to distrain, by 
himself or his agent, any produce for the distraint of 
which he would be entitled to apply under this 
Chapter to the Civil Court : 

Provided that every person distraining any pro- 
duce under such authorization shall proceed in the 
manner prescribed by section 124, and shall forthwith 
give notice, in such form as the High Court may, by 
rule, prescribe, to the Civil Court having jurisdiction 
to entertain an application for distraining the produce, 
and that Court shall, with no avoidable delay, depute 
an officer to take charge of the produce distrained. 

(2) When an officer of the Court has taken charge 
of any distrained produce under this section, the pro- 
ceedings shall thereafter be conducted in all respects 
as if he had distrained it under section 124. 

(3) The Local Government may at any time re- 
scind any order made by it under this section. 

142. The High Court may, from time to time, 

^ make rules consistent with this Act for 

Court* to mile regulating the procedure in all cases 
under this Chapter. 

High Court Rules.— The rules framed by the High Court under 
the prbviaiions of this section will be found in Appendix lilt 
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143 . (1) The High Court may, from time to 

Power to modi- time, with the approval of the Governor- 
General in Council, make rules consistent 

landlord”'* declaring that any portions 

tenant suits. gf Code of the Civil Procedure shall 
XIV of 1832. not apply to suits between landlord and 
tenant as such or to any specified* clas.ses of such suits, 
or shall apply to them subject to modifications spe- 
cified in the rules. 

(2) Subject to any rules so made, and subject also 
to the other provisions of this Act, the 
XIV of 1882. (jgjjg gf Civil Procedure shall apply to 

all such suits. 


XIV of 1882. 


Application of Civil Procedure Code.— No rules have been 
made by the High Court under this section decl»Tring any portions of the 
Civil Procedure Code inapplicable to suits between landlord and tenant. 
But under sec. 148 {a) considerable portions of the Civil Procedure Code 
do not apply to suits for the recovery of rent. 

Suits for arrears of rent must include all rent due at the 
time of institution.— Under sec. 43 of Act XIV of 1882 a plaintiff is 
now bound to sue for all rent due at the time of the institution of his suit. 
He cannot sue for the rent of one year, and then sue later on for the 
arrears of earlier years, (see illustration to sec. 43), or for the arrears of 
later years, if the rent of these years was due at the time of the institution 
of his suit (Tarak Chandra Mnkhurji v. Panchu Mohini Debya^ 
6 Calc., 791 : 8 C. L. R., 297 ; Madhu Prakash Singh v. Murli 
Manohar^ 5 All., 406 ; Narain Kumari v. Raghu Mahapatro^ 12 
Calc., 50 ; Alagu v. Abdula^ 8 Mad., 147 ; Balaji Sitaram Naik 
Salgavkarw, Bhikaji Soyare Prabhu Kanolekar^ 8 Bom., 164; Chandi 
Charqn Tqrafdar v. Jogendro Chandra Chaudhri^ i C. W. N., 
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cxx ; Ashanulla Khan v. Tirthnbashini, 22 Calc., 691. See also 
Shankar Sahai v. Hridai Narain^ 9 Calc., 143 ; and Madan Mohan Lai 
V. Skeo Shankar Sahai^ 12 Calc., 482). The two last cited reports relate to 
to the same case, in which damages were claimed. The High Court 
followed the principle of Tarak Chandra Mukhurji v. Panchu Mohini 
Debya^ and on appeal to the Privy Council its decision was affirmed. 

But the dismissal 'of a suit for enhancement of rent is under sec, 43, T 
C. P. C., no bar to a subsequent suit for rent at the rate originally fixed 
{Sadrudtn Ahmad v. Beni Madhub Rai^ 15 Calc., 145. See also Kheda- 
runnissa v. Budhi^ ^3 W. R., 317 and Sura Sundari Debi v. Ghulam Ali, 

19 W. R., 142 : 15 B. L. R., 125, note). The case of Sadarudin Ahmad v. 

Beni Madub Rai, is a full Bench one and overrules Kanak Chandra 
Mukurji v. Guru Das Biswas^ (9 Calc.,' 919 : 12 C. L. R., 599). 

Deposit of rent under s. 61 must be treated as equivalent to part 
payment Notice of deposit under s. 63 does not give a fresh and inde- 
pendent cause of action in respect of the balance then due. In a suit for 
such balance, the landlord is obliged under s. 43, C. P. C., to include a 
claim for all arrears due at the time of institution {Aiul Krishna Ghosh 
Nripendra Narain Ghosh ^ i C. L. J., 114). 

A, a landlord took proceedings against a tenant B for recovery of 
the rent of the year 1305 by appraisement of the crops under ss. 69 and 
70, and realised his dues by execution. B then sued to set aside the pro- 
ceedings as being without jurisdiction and obtained a decree for restitu- 
tion. Meanwhile, A had sued for and obtained a decree for 1306. After 
being compelled to make restitution, A sued for the rents of 1305, and 
1307 : held^ that the claim for 1305 was barred, .as it had not been includ- 
led in’the’claim for 1306 {Abdulla v. Har Kishen\Singh^ 2 C. L. J., 49 ^)- 

Statutory disabilities in suits for rent.— As already pointed out 
in the note to sec. 60, pp. 208-209, proprietors, managers and mortgagees 
of estates or revenue-free properties cannot under sec. 78, Act VII, B. C., 
of 1876 recover rent due to them, unless their names have been registered 
under the Act, if objection be raised to their claims on this ground, (i) 
Under sec. 19, Act IX of 1880, B. C., (The Cess Act) holders of estates or 
tenures in respect of which notices of valuation or re-valuation have been 
issued, are absolutely precluded from suing for or recovering rent for any 
land or tenure situate in states or tenures in respect of which no returns 
have been lodged, and bhaoli land must be included in such returns 
(Jagmohun Teivari v. 9 Calc., 62 : 1 1 C. L. R., 100). Further, ^ 

under sec. 20 of the Act,'evcry holder of an estate or tenure in respect of . 

which a return has been made under the Cess Act is precluded from 
suing for or recovering any rent whatsoever for any land, holding, or 

(1» Thin Ih H'lbj ‘ ti> tlij naivlitl m* '>f .my wrUto'i ooatr.u't l)et\voon the parties (soc. 81, 

Act VI r, p. C, of 187(Ji. 
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tenure forming part of the estate or tenure to which such return relates, 
but which has not been mentioned in such return, unless it be proved that 
the holding or tenure, for which the rent is claimed, was created 
subsequently to the lodging of such return ; and (d) rent at a higher 
rate than is mentioned in such return for any land, tenure, or 
holding included in such return, unless it be proved that the rent of such 
land has been lawfully enhanced subsequently to the lodging of such 
return. 

But it is not required that the whole of the rent which is payble by a 
particular tenant should be entered against that person’s name. Section 
20 {a) only requires that all the lands for which rent is payble should 
be entered in the return ( Gauri Saran Mahto v. Mahamed Latif Hussain^ 
4 C. L. J., 82«). 

Before holders of states or tenures can recover road-cess which is 
included in the term “rent” in sections 53 to 68 and 72 to 75 [sec. 3 (5)], 
for rent-free lands, they may be called on to prove the issue of the notices 
of the preparation of the valuation rolls, no presumption of their due 
service arising in their favour {Ahsanullah Khan v. Trilochan Bagchi^ 
13 Calc., 197 ; Rash Bihari Mukhurji v. Pitafnbari Chaudhrani^ 15 Calc., 
237). But this rule does not apply to the recovery of road-cess for rent- 
paying lands {Bhagwati Kuari Chaudhurani v. Chatarpat Singh 2 C. 
W. N., 406) 

In a suit for enhancing the rent payble by certain fractional share- 
holders in a taluk, the zamindar put in as evidence several road-cess 
returns which had been field on behalf of another fractional share- 
holder and which showed that the tenants were receiving from sub-tenants 
considerably higher rent than they were paying to the zamindar : held^ 
that these returns, though not conclusive, yet prima facie showed that the 
existing rent was not fair and equitable and that the onus lay on the 
tenants to rebut the presumption raised by the returns by producing the 
collection papers {Hem Chandra Chaudhuri v. Kali Prasanna Chaudhuri^ 
8 C. W. N., i). 

Karta of a Hindu Joint family. —When rent is due to the 
members of joint Hindu family the Karta alone cannot maintain a suit 
for rent without joining the other members as plaintiffs or as defendants 
except when the tenant has dealt with the Karta as the sole landlord. 
{Mir Tapurah Hossein v. Gopi Narayan^ 7 C. L. J., 251). 

Succession Certificate Act.— Under section 4(2) of the Succes- 
sion Certificate Act (VII of 1889) arrears of rent payable in respect of 
land used for agricultural purposes which accrued in the time of a deceas- 
ed landlord may be sued for without a certificate having been taken out 
under the provisions of that Act. See note p. 77. 
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Interpleader suit.— Under O. XXXV. r. 5, Civil Procedure Code, 
tenants cannot sue their landlords for the purpose of compelling them to in- 
terplead with any persons other than persons making claim through such 
landlords. A tenant therefore cannot bring a suit to have it determined 
which of two defendants, both of whom claim rent from him, is his land- 
lord {Koilash Chandra Dutta v. Goluk Chandra Poddar, 2 C. W. N., 
61). 

Failure of plaintiff to prove alleged rate of rent.— When 
in a suit for arrears of rent at certain alleged rates, the plaintiff fails to 
prove the rates of rent alleged by him, it is not the duty of the Court to 
ascertain what were the proper rates payable, unless asked to do so 
{Pash Dhari Gope v. Khakon Sin^h^ 24 Calc., 433.) In this case it was 
pointed out that Pannu Singh v. Nirgkin Singh^ (7 Calc., 298) does not 
really lay down the contrary, though according to the head-note of the 
report it does. 

Denial of landlord’s title— No tenant of immoveable property, 
or person claiming through such tenant, shall, during the continuance 
of the tenancy, be permitted to deny that the landlord of such tenant had 
at the beginning of the tenancy, a title to such immoveable property ; 
and no person who came upon immoveable property by the license of 
the person in possession thereof shall be permitted to deny that such 
person had a title to such possession at the time when such license was 
given (Sec. 116, Act 1 of 1872; Jai Narain Basu v. Kadavtbini Dasiy 
7 B. L. R., 723, note ; Bhairo Singh v. Lilanand Singhy 21 W. R., 
153 ; Sonamani Bihi v. Dhan Munshj\ i C. W. N., xxiv). Although 
a tenant may not, during the continuance of the tenancy, deny that 
his landlord had a title at the beginning of such tenancy, he may 
show that such title has expired (Ammu v. Ramakishna Sastriy 2 
Mad., 226 ; Burn Co v. Bisho Mayi Dasiy 14 W. R., 85 ; Mohan 
Mahtu V. Shamsul Hoduy 21 W. R,, 5), as by a sale to him by the land- 
lord, {Vedu V. Nilkanthy 22 Bom., 428), or has been defeated by a title 
paramount {Gopanand Jha v. Gobind Prasady 12 W. R., 109). The 
words “at the beginning of the tenancy” in sec. 116, Act I of 1872, only 
apply to cases in which tenants are put into possession of the tenancy 
by the person to whom they have attorned, and not to cases in which 
the tenants have previously been in possession ; consequently, when A, 
a raiyat, being in possession of a certain holding, executed a kabulyat 
regarding this holding in favour of B (who claimed the land, in which 
the holding was included, under a derivative title from the last owner), 
and paid rent to B thereunder, it was held that A was not estopped by 
sec. 116 of the Evidence Act from disputing B*s title {Lai Mahomed 
KalonaSy ll Calc., 519 ; Brajanath Chaudhri v. Lai Miah Manipuriy 14 
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W. R., 391 ; Jtnt^hhai v. Haiaji^ 4 Bom., 79)* But when a tenant 
denied execution of a kabulyat sued on by the plaintiff, pleaded that it 
was forged and denied payment of rent under it, and failed to establish 
these pleas, it was held that he was not entitled to prove that the plaintiff 
was not his landlord, though he had not been inducted into the land 
by him v. Surendra Nath Stnha, 7 C.'W. N., 596). One 

who pays rent to another, believing him to be the landlord's represen- 
tative, is not estopped from afterwards showing the want of title 
in that other ( Madhub Ghosh v, Thakurdas Mandat^ B. L. R., 
F. B., 588: 6 W. R., Act X, 71 ; Gauri Das v. Jagarnath Rat \7 
W. R., 25). 

A tenant is not prevented from questioning the title of the alleged 
assignee of his admitted landlord (Tilleskari Kuar v. Asmedh Kuar^ 24 
W. R., loi). A executed a kabulyat for a term of years to B, as 
zamindar. B gave a paint of the zamindari to C. C instituted a suit for 
arrears of rent under the lease against A, the lessee. A admitted the 
execution of the lease to B, but denied that B was his real lessor and 
beneficially entitled to the rent, and alleged that he was only a benamtdar 
for a third party. It was held that A was competent to deny his lessor^s 
title as stated in the lease, and by parol evidence to prove a different 
title to that recited in it {Donselle v. Kedar Nath Chakrabarti^ 7 B. L. R., 
720 : 16 W. R., 186 : 20 W. R , 352 ; Indrabaiti Koer v. Mahbub AH 
24 W. R. 44). A mere benamidar cannot maintain a suit for ejectment, 
having neither title to, not possession of, the property Chandra 

Dutta V. Gopal Chandra Das^ 25 Calc., 91). 

Possession of a tenant not adverse to landlord. —The pos- 
session of a tenant is not adverse to his landlord (Shristidhar Mazuvidat 
V. Kali Kant^ 1 W. R., 171 ; Watson v. Sarat Sundari Debi^ 7 W. R., 395 ; 
Dams V. Abdul Hamid^ 8 W. R., 55 y Grish Chandra Rai v. Bhagwan 
Chandra Rai^ 13 W. R., 191/ Lakhu Khan v. W^w,i8W.R., 443,* 
Duli Chand y , Sham Bihari Singhy W. R., 113/ Haradhan Rai v. 
Haladhar Chandra Chaudhri^ 25 W. R., 56 ; Raj Kishor Sarma Chakra^ 
vartti V. Girija Kant Lahiri, 25 W. R., 66), as long as there is no 
dispute or conflicting claim (Ram Chandra Singh v. Madho Kumari^ 12 
Calc., 484)- So long as the relation of landlord and tenant exists, 
the mere omission of the tenant to pay his rent does not constitute 
an adverse possession so as to make limitation applicable (Trailokhya 
Tarini Dasi v. Mohitna Chandra Matak^ ,7 W. R., 400 ; Rango Lai 
Mandat v. Abdul Ghaffur^ 4 Calc., 314 : 3 C. L. R., 119 ; Poresh Nath 
Rai v. Kashi Chandra Talukdar^ 4 Calc., 661 ; Dadoba v. Krishna^ 7 
Bom., 34 ; Tatia v. Shadasiv, 7 Bom., 40 ; Tiruchurna Pert^mal Nadan. 
v.Sanguvin,iU 2 Ai,^\\Z\PremsHkhDa 5 v,Rhupia ,2 All., ^17). Seq 
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also noteSi p« 26. When A holds uiidtr B’s tenants, his possession is 
not adverse to B {Bangsraj Bhukta v. Megh Lai Puri^ 30 W. R.j 398). 
The mere non-payment of rent does not constitute an adverse holding, but 
if a tenant openly sets up an adverse title and holds adversely, limitation 
xm%(Haronath Rat V. /ogendra Chandra Rai^ 6 VI, R., 218), as when 
an intermediate holder sets up a mukarari title {Najimudin Hossetn v 
Lloyd^ 15 W. R., 231), from the time when the landlord had notice of 
the adverse title so. set up {Gaura Kumari v. Bengal Coal Co,^ 13 W. R., 
129 : 12 B. L. R., 282 ; Qaura Kumari v. Saru Kumari^ 19 W. R., 252 ; 
Pitambar v. Nilmani Singh Deo^ 3 Calc., 793 ; Gopalrao v, Mahadevrao 
21 Bom, 394 ; Dahnar Puri v. Bipin Behari Mitra^ 18 Calc., 526) ; and 
a trespasser, merely by alleging tenancy in his written statement, does 
not preclude himself from setting up the defence of the law of limitation 
{Dina Mani Debi v. Durga Prasad Mazumdar^ 21 W. R., 70 : 12 B. L. 
R., 274). A wife during the prolonged absence of her husband, who 
was erroneously supposed to be dead, acting in excess of the limited 
powers of a wife in possession of her absent husband’s property made a 
maurasi grant of a portion of her husband’s estate. The grantee 
entered into and remained in possession for upwards of twelve years. 
It was held that the position of the grantee was not that of a lessee 
and that his possession (although in its inception an act of trespass 
against the husband), having continued for upwards of twelve years, had 
perfected his title to the lands {Bijai Chandra Banurji v. Kali Prasanno 
Afuhhur/ij 4 Calc., 327). It is open to a defendant to plead tenancy 
and limitation in the alternative {Keamuddin v. Hari Mohan Mandal^ 7 
C. W. N., 294). A tenant cannot acquire an easement by prescrip- 
tion in other lands of his lessor {Mani Chandra Chakravartti v. 
Baikantha Nath Biswas^ 9 C. W. N., 856). When there is a current 
lease, and the tenant is dispossessed by a third party, time does not. 
commence to run against the landlord until the expiration of the lease. 
But when the lease has expifed and the tenant is holding over with the 
landlord’s consent, and the possession of such third party is adequate in 
continuity, in publicity and in extent so as to show that it is possession 
adverse to the landlord, the latter is not precluded from determining the 
tenancy and suing the trespasser in ejectment and his right to sue will be 
barred after 1 2 years of such possession ( Kishwar Nath Sahi v. Kali 
Sankar Sahaiy 10 C. W. N., 343). See also note, pp. 185, 186. 

The landlord need sue only his recognized tenant.— Under 
the former law, the .landlord was only bound to sue his registered tenant 
for the rent {Hari Charon Basu v. Mekerunissa, 7 W. R., 318 ; 
Fofbes v. Pratap Singhy 7 W. R., 409 ,* Sadhan Chandra Basu v. Guru 
Charan BasUy 15 W, R., 99 ; Sadai Purira v. Baisiab Purira^ 15 W. R., 
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261 ; Dwarka Nath Mittra v. Nobanga Manjari Dasi^ 7 C. L. R., 233 ; 
Bichttra Nanda Rat w. Bihart Lai, ^ C. L. J., 89). Mere cognizance 
or supposed cognizance by the landlord of the purchase of a tenure is 
not sufficient to cure the defect of non-registration {Sarkies v. AWi 
Kumar Rat, W. R., Sp. No., 1864, Act, X, 98). But if he has 
recognized a new tenant by accepting rent from him {Nabo Kumar 
Ghosh V, Krishna Chandra Banurji, W. R., Sp. No., 1864, Act X, 112 ; 
Mritanjai Sarkar v. Gopal Chandra Sarkar, 10 W. R., 466 : 2 B. L. R., 
A. C., 131 ; Bharat Rai v. Ganga Narain Mahapatro, 14 W. R., 2ii ; 
Dhanpai Singh Raiv. Vilait Ali, 15 W. R.,* 211 : Anand Moyi Dasi 
V. Mohendro Narain Das, 15 W. R., 264 ; AlUnder v Dwarkanath Rai, 
15 W. R., 321), that is, not in the name of the old tenant (Rasomai 
Purkhait v. Srinath Moira, 7 C. W. N., 133) or in other ways {^Miah Jan 
V. Koruna Moyi DM, 8 B. L. R., A. C., i), as by allowing sums paid into 
the Coilectorate to be carried to his credit ( Ram Govind Rai v. Dashubhoja 
Debi, 18 W. R., 195), or by selling his raiyat’s right and interest in the 
tenure (Prasanno Mayi Dasi v. Bhobo Tarini Dasi, 10 W. R,, 494), he 
cannot resile and sue his old tenant. He can recognise him to what 
extent he pleases {Gonesh Das v. Ram Pratab Singh, 5 C. W. N., clxxv). 
If a holding has been let to more than one raiyat, they must all be sued 
{Rup Narain Singh v. Jae^go Singh, 10 W. R., 304). The unregistered 
transferee of a transferable tenure cannot be treated by the landlord as 
a trespasser, and is entitled as against the landlord who has evicted him, 
to be restored to khas possession {Nobin Krishna Mukhurji v. Shib 
Prasad Patak 8 W. R., 96). Under the present law, though there is now 
no registration in the landlord’s serishtah, a landlord is only bound to sue 
his recognized tenant, and is not bound to recognize transferees of tenures 
and raiyati holdings at fixed rates, unless the procedure prescribed by 
secs. 12 to 18 has been strictly complied with, or of occupancy-holdings, 
transferable by custom or local usage unless notice of the transfers has 
been given as provided in section 73. Whp a landlord has obtained a 
.‘decree for rent against his registered tenant, a transferee of the holding, 
who acquired an interest in it after the decree, cannot maintain a suit to 
set aside the decree, except on the ground of fraud, nor is he« entitled to 
a refund of the money paid in satisfaction of the decree (Jadu Nandan 
Tewari v. Tirbhuban Tewari, i C* W. N., clxiv). 

Though the landlord sues only the recorded tenant for the rent, this 
does not relieve the unrecorded tenants of their equitable liability of 
paying their share of the rent to the recorded tenant who has been 
obliged to pay the whole. Even when one of the unrecorded co-tenants 
has sold away his interest before the date of suit, this will not relieve 
him of his liability, even when he has derived no advantage from the 
payment made if he was a co-tenant at the time when the liability for 
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the rent arose KGounnda Chandra Chakravartti v. Basant Kumar 
Chakravartti^ 3 C. W. N., 384). 

A landlord cannot sue his tenants for the rent of a holding, and also 
the zarpeshgudars from the tenants for the same rent on the ground that 
the zarpeshgi’dars are in occupation of a portion of the holding {Rama 
Das y, Thakur Das^ 1 C. L. J., 1 36). 

because a person is the sole recorded tenant in the landlord’s serishta^ 
be is not therefore alone entitled to sue third parties for damages done 
to the tenure^ if other persons are also interested and have a right to the 
same {Ishwar Chandra Santra v. Satisk Chandra Girt, 30 Calc., 207 : 
7 C. W. N., 126). 

The onus of proof that rent decrees have been obtained against the 
sole recorded tenant is on the plaintiff landlord (Baikantho Nath Rai v. 
Debendra Nath Sahi^ 1 1 C. W. N., 676). 

The landlord may sue the real tenant.— A decree for arrears 
of rent may be given against the real lessees in possession, although no 
previous realisation of rent directly from them is established, and no 
written agreement is shewn to have been executed by them in their 
own names, another party being the ostensible holder of the lease and 
not denying liability (Jadunath Pal v. Prosanna Nath Datta^ 9 W. R., 
71 ; Bipin Bihari Chaudhri v. Ram Chandra Rai^ 14 W. R., 12 : 5 B. 
L. R., 234 ; Ram Tarak Ghosh v. Biressar Banurji^ 6 W. R., Act X, 32 ; 
Jirabatunnissa v. Ram Chandra Das^ 6 W. R., Act X, 36). A mortgagee 
in possession may be sued for the rent { Macnaghten v. Bhikati Smgh^ 
2 C.*^ L. R., 323). If a zamindar sues an agent for rent due from an 
estate, this is no har to the zamindaPs afterwards suing the principal for 
rent, subsequently accrued due. But he cannot in the same suit sue 
both the principal and the agent : he must elect which of them he will 
proceed against (Prasanna Kumar Pal v. Kailash Chandra Pal^ 8 
W. R., 428). A landlord cannot hold both the nominal and the real 
lessees liable for rent, but must make his election ( Kamyab v. Umda 
Begum^ W. R., Sp. No., 1864, Act X, 88 ; Hira Lai Bakshi v. Raj Kishor 
Mazumdary W. R., Sp. No. F. B.. 58). 

No decree for arrears of rent can be made against any person other 
than the actual tenant, or some one who may be security for him. 
Consequently, there can be no decree for arrears of rent against persons 
holding subordinate interests in a jagir tenure, which have been created 
by the jagir dar {Pratap Udai Nath v. Pradhan Mokunda Singh^ 2$ 
Calc., 399 ; 2 C. W. N., 96). ^ 

Where the persons liable to pay rent are Mutwallis it is essential 
that all the Mutwallis should be brought before the court as defendants, 
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hi as much as Mutwallis stand in the position of trustees. {Abthil Rab 
Ckoudhry v. Eggar^ 35 Calc., 182.) 

Admissions by co-tenants. — An admission by one raiyat as to 
p the rate at which he holds is not evidence to prove the rate at which 
another raiyat holds ( Narahari Mohant v. Naraini Dast, W. R., Sp. 
No., B., 23). When two persons were sued for rent as joint tenants, 
and one of them admitted the correctness of the plaintiffs claim, it was 
held that the admission of the one could not bind the other, and that as 
they had been sued on the allegation that they held the holding jointly, 
a separate decree for half the amount admitted could not be made 
against the tenant who had made the admission ( Chandareshwar Narain 
Prasad v. Chum Ahir^ 9 C. L. R., 359). The admission of a co-sharer 
tenant as to a particular person being the landlord of the holding is no 
evidence against the other co-tenants ( Kali Kishor Chaudhri v. Gopi 
Mohan Rai^ i C. W. N., cliv). But in a suit between a camindar and 
his ijaradars for rent, a person who was one of several jofedars in the 
mahal was called as a witness for the zamindar^ and admitted the fact 
that an arrangement existed whereby he and his co-jotedars had agreed 
to pay rent to the zatnindar direct. This suit was decided in favour of 
the zamindar. The ijaradars then brought a suit against the jotedars^ 
amongst whom was the witness above-mentioned, to recover the sum 
which the jotedars ought to have paid to the zamindar direct, and which 
the ijaradars had been decreed to pay. The jotedars disclaimed all 
liability to pay rent to the ijaradars. In this suit the evidence given by 
the joie'dar in the zamindaf^s suit was received on behalf of the plaintiff 
against all the defendants and it was held that the evi^dence was admis- 
sible ( Kausulliah Sundari Dasi v. Mukta Sundari Dasiy 1 1 Calc., 588). 
In this case it was said that “where there are several co-contractors or 
persons engaged in one common business or dealing, a statement made 
by one of them with reference to any transaction which forms part of 
their joint business, has always been held admissible as evidence against 
the others." A decree obtained against one co-tenant, who was the 
registered tenant, and who was allowed by the other to represent him in 
the tenancy, the dakhilas being issued in his name only, was held admis- 
sible against the other tenant on the ground of equitable estoppel (Mali 
Lai V. Nripendra Nath Raiy 2 C. W. N., 172). Where one of several 
joint tenants has executed a kabulyat for the rent of the entire tenure, 
and the other tenants have not acquiesced in it and are not bound by it, 
the tenant executing the kabulyat is not liable for any rent in excess 
of his share {^Ram Taran Chaturji ^ Asmatullah, 6 C. W. N., iii). In 
a suit for ejectment from certain homestead land, a written statement 
filed on behalf of some co-sharer defendants was held admissible as 
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evidence against other co-sharer defendants (Girtja Prasanna Mukherji 
V. Jadu Nath Karmokar lo C. W. N., cxxxvi). But a decree obtain- 
ed by a co-sharer landlord is not admissible as evidence as to the rate 
of rent in a suit brought by another co-sharer {Abdul Ali v. PaJ Chandra 
Das^ 10 C. W. N., 1084). 

Instalment decrees.— Section 210 C. P C., (O. XX. r. ii) 
does not apply to rent decrees and the Court cannot pass an instalment ^ 
decree iShibnarayan v. Baikantha Nath^ ir C. W. N., ccxx'. 

Set-off. — In a suit for arrears of rent a claim for abatement may be 
made by way of set-off, and it is competent to the Court to adjudicate on 
such a plea. See notes to sections 38 and 52, pp. 149 and 190. A liquid- 
ated sum due on a bond is capable according to law, even without an 
agreement to that effect, of being set-off against sums due for rent 
{Watson Co. v. Braja Siindari Debi^ 16 W.R., 225). In a suit brought 
by one of the co-sharers in an estate for money alleged to be due in 
respect of her share as arrears of rent, where the claim was admitted, it 
was held that the defendant was not entitled to set-off, under sec. 121 
Act VIII of 1859, the plaintiff's share of the Government revenue of the 
estate which had been paid by the defendant for the period for which the 
arrears of rent were alleged to be due. It was said that, to admit of a 
set-off, there must be such a connection between the claim and counter- 
claim' that the truih and completeness of the one cannot be judged of or 
measured without reference to, and a consideration of, the other, and 
that in this case there was no su :h connection between the claim of the 
plaintiff and the counter-claim of the defendant, as would entitle the 
defendant, as a matter of equity, apart from legislative enactment, to a 
set-off {Hossaina Bibi v. Smith, 22 W. R., 15:13 B. L. R., 440). In a 
suit by a zamindar for arrears of rent the defendant alleged that his tenure 
had been placed under the management of the Collector, and had so 
remained for a number of years, and that the Collector, from money 
realized by him as manager, had, in addition to satisfying all other claims 
of the plaintiff paid the rents accruing not only during the period of his 
management, but up to, and inclusive of, the year, the arrears of rent for 
which were claimed in the suit. The lower Court refused to consider the 
defendant’s plea, on the ground that it was in the nature of a set-off, and 
that not being a debt due from the plaintiff to the defendant, it was not 
such a set-off as could be allowed by the Court. It was, however, held 
that the plaintiffs plea was a plea of payment merely and not in the 
nature of set-off [^Kunja Bihari Sin^h v. Nil Mani Singh, 4 C. L. R., 
296). A diirpatnidar has been held entitled to set-off against the patni 
rent sums paid by him to save the patni from sale under Reg. VIII of 
1819 {Nabo Gopal Sarkar v. Srinath Bandopadhya, 8 Calc., 877 ; Lalit 

28 
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Mohun Sa/ia v. Srinibas Sen^ 13 Calc., 331). In a suit by a samindar 
against the wife of the Nawab Nazim of Bengal for the rent of a paint 
for the years 1284 and r285, it appeared that the defendant had paid the 
revenue for 1284 to Government, and it was contended that the moneys 
paid for revenue were piyments made to the plaintiff so as to entitle him 
under secs. 59 and 6 1 of the Contract Act to appropriate them in dis- 
charge of the rent of 12S3, which was barred by limitation. But it was 
held that these payments were properly the subject of set-off as money 
paid to the use of the plaintiff, and that they could not be appropriated 
under the Contract Act to the rent of 1283 (AW/////// Ballabh Rat v. ^ 
Jaminia Be^am^ 9 Calc., 914 : 12 C. L. R., 534). Though the provisions 
of sec. Tir, C. P. C., allow only of an ascertained sum being set-off 
against the plaintiffs claim in a suit for the recovery of money, they do 
not take away from parties any right to set-otT, legal or equitable, which 
they would have independently of that Code {Bhui^bai Panda v. Bamdcb 
Panda, ii Calc., 557), provided the cross-demand raised by the defence 
arises out of the same transaction as, and is connected in its nature with, 
the plaintiffs suit {Chisholm v. Gopal Chandra Sarma, 16 Calc., 71 1). 

A defendant is entitled to set-off the amount of a decree obtained by 
him against the plaintiff, although the decree has not been executed 
{Bharat Prasad Sahi v. Ramcshwar Kocr, 30 Calc., 1066), but not a 
decree for costs obtained by him in a suit brought against him by the 
benamidar of his landlord and in which his landlord was a pro forma 
defendant {Tilak Chandra Rat v. Jasoda Kumar Rai, ii C. VV. N., 215). 
Where the defendant in a suit for rent claimed a deduction for road cess 
payable by the plaintiff, and which had been paid by him, held that the 
payment was not a part payment of the rents sued for, but an antecedent 
debt and was in the nature of a set-off, and Court fees must be paid for 
the same {Guise v. Ananta Ram Rathi, 10 C. W. N., 199). But a set-off 
which might and ought to have been pleaded in a previous rent suit can 
not be pleaded in a suit for the rent of a subsequent period, being barred 
by the principle of res judicata {Jamadar Sin^ v. Shcrazuddin Ahamad, 
35 Calc., 979 )- 

Burden of Proof.— Under sec. 109, Act I of 1872, when the ques- 
tion is whether persons are landlord and tenant and it has been showm 
that they have been acting as such, the burden of proving that they have 
ceased to stand to each other in those relations respectively is on the 
person who affirms it. (See Mohan Mahio v. Shamsul Huiia, 21 W. R., 
5 ; Ranyo Lai Mandal v. Abdul Ghaffur, 4 Calc., 314 ; 3 C. L. R., 1 19 ; 
Parbati Dasi v. Ram Chand Bhattacharji, 3 C. L. R., 576 ; and Bama 
Charan Chaudhuri v. Administrator General, 6 C. L. J., 72). When 
it has not been so shown, and no tenancy is admitted, the burden of 



Sec. 143.] 


JUDICIAL PROCEDURE. 


435 


proving an alleged tenancy is on the party asserting it to exist (Ram 
Mani v. Alimudin^ 20 W. R., 374 ; Batai Ahir v. Bhagabatti Kuar^ ii 
C. L. R., 476). The onus of proving the proper rate is upon the plaintiff, 
and not upon the defendant (Samira Khatun v. Gopal Lai Tagore^ i 
W. R., 58 ; Khola Mandal v. Piru Sarkar, 6 W. R., Act X, 18 ; Ashraf 
V. Ram Kishor Ghosh^ 23 W. R., 288). The fact that a tenant some time 
ago gave a kabulyat for a limited period at a particular rate of rent is 
not sufficient to throw upon the defendant the onus of proving what 
the present rent is, without any evidence on the part of the landlord 
that the rent specified in the kabulyat had ever been realized from 
him (Makunda Chandra Sarma v. Arpa 7 i Aliy 2 C. W. N., 47). 
But if the tenant pleads that a kabulyat was taken from him by 
coercion or undue influence the tenant must prove his special plea. 
It cannot be laid down generally that a landlord in the mofussil is in a 
position to dominate the will of a tenant within the meaning of sec. 
16 of the contract Act (Raja Promoda Nath v. Kino MolUxy 13 
C. W. N., 167 : 8 C. L. J., 135). In a suit to recover arrears of rent at 
enhanced rates, the onus of proving both the quantity and the rates 
is upon the plaintiff and not upon the defendant (Ghulam AH v. 
Gopal Lai Tagore, i W. R., 56). It lies on the plaintiff to make out 
distinctly the different grounds on which he rests his right to enhance, 
vi/y.y excess of area, increase of productiveness apart from the tenant’s 
agency, and increase in the value of produce (Ghulam AH v. Gopal Lai 
Thakiir c) W. R., 05 ; Pulin Bihari Sen v. IVatson ^ Co.y 9 W. R., 190 ; 
Doma Rai v. Melotiy 20 W. R., 416), and he must prove that the present 
rate is not fair and equitable (Hills v. Jcndar Mandal, i \V. R., 3). In 
a suit to recover arrears of rent from the defendants, who, as thikadars 
of the plaintiff’s share in a certain niauzah, had been in possession from 
1262 to 1281 without having paid any rent, the plaintiff, who claimed a 
bhaoH rent at the rate of 9 annas of the crop, proved that in the mauzah 
in question the raiyats paid rent at that rate, and it was held that under 
the particular circumstances the onus was on the defendants, who alleged 
that the proper rate was 8 annas, to prove their allegation (Lochan 
Chaudhri v. Anup Singh, 8 C. L. R., 426). In a suit for enhancement 
where the defendant replies that the land in question does not belong to 
the plaintiff’s estate, the onus is on the plaintiff (who seeks to dispute the 
previously existing arrangement) to prove his right to do so (Mahotned 
AH V. Radha Raman Mandal, 4 W. R., Act X, 18). In a suit for en- 
hancement, in which it was contended that the land constituted a grant 
created before 1790, it was decided that the onus was on the plaintiff to 
show that the land was included in the zatnindari at the time of the 
permanent settlement and was, therefore, liable to enhancement 
( Ahsanullah v. Bassarat AH Chaudhri, 10 Calc., 920). In a suit for 
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enhancement when the defendant pleads that rent had been assessed on 
lands covered by hedges and ditches and forming bonndaries bet- 
ween fields, and that according to custom such land was not liable to 
pay rent at all, the onus is on the defendant to prove the custom ( Haro 
Chaudhri v. Jayeshar Nandi^ 6 W. R., Act X, 46). When a defendant 
claims abatement of rent on the ground of diluvion the onus is on him 
(Savi V. Abhai Ncith Basu^ 2 W. R., Act X, 28/ So, also, when he 
pleads remission of rent {Baniuari Lai v. Furlongs 9 W. R., 239). In a 
suit for rent by a share-holder, when the defendant contends that he is 
not bound to pay otherwise than by entirety to the person entitled to the 
whole rent, the onus is on the plaintiff to show that he is entitled to sue 
for a fractional portion { Lalan v. Hemraj Sin^h^ 20 W. R., 76). The 
onus of proving land to be sir^ or proprietor’s private land, lies on the 
person who alleges it to be so (Harl Das v. Ghansham Narain^ 6 All., 
286; sec. 120 (2)). Where a raiyat holds land of considerable extent 
under a samindar and alleges that one or two plots occupied by him are 
held under a different title, the onus is on him to prove his allegation 
(Ram Kumar Ratv, Rijai Govind Baraly 7 W. R., 535). In a suit for 
the recovery of damages for illegal distraint on the ground that the land- 
lords had distrained the plaintiffs crop, alleging his rent to be more than 
it really was, it was held that the onus was on the plaintiff to prove the 
annual rent payable by him {Chandra Kant Mukhurji v. Hem Lai 
Mandaly i C. W. N., 463). In suits for arrears of rent, when the 
defendant pleads that the land is lakhiraj or rent free, and in suits in 
which plaintiff seeks fora decree that land is rent-paying, the onus is on 
the plaintiff to prove that the land is rent-paying ( Gumani Kazi v. Hurl- 
kar Mukhurjiy W. R, Sp. No., F. B., 115 ; Matangini Debt v. Mohomedy 
W. R., Sp. No., 1864, Act X, 30 ; Moll Lai Aduk w, Jadupati Das, 2 W. 
R., Act X, 44 ; Gangadhur Singh v. Bimola Dasiy 5 W. R., Act X, 37 ; 
Mahomed Azsar Ali v. Nasir Mahomedy 3 B. L. R., A. C,, 304 ; Mri- 
tanjai Chakravartti v. Bzrada Kanta Raiy 6 W. R., Act X, 18 ; /ages- 
shari Debt v. Gadadhar Banurjiy 6 W. R., Act X, 2r ; Shib Narain Rai 
V. Chidam Das, 6 W. R., Act X, 45 ; Ram Kumar Ghosal v. Debi Prasad 
Chatturjiy 6 W. R., Act X, 87 ; Dhanmani Debi v. Sattrughan Sily 6 W. 
R!, Act X, lOD ; Bisses war Chakravartti v. Umacharan Raiy 7 W. R., 
44 ; Parsidh Narain Singh v. Bissessar Dyal Singhy 7 W. R., 148 ; Pra- 
dhan Gopal Singh v. Bhup Raiy 9 W. R., 570 ; Raf Kishor Mukhurji v. 
Harihar Mukhurjiy 10 W R., 117; Prem Chand Barik w, Brajanath 
KundUy 10 W. R., 204 ; Ambika Charan Mandal v. Ram Dhany 11 W. 

35 » Mohun De v. Sri Ram Raiy 14 W. R., 285 ; Sridhar Nandi 
V. Braja Nath KundUy 14 W. R., 286 : 2 B. L. R., 2fi ; Harihar Mu- 
khurji v. Madhab ChandrUy 8 B. L. R., 566 : 14 Moo. I. A., 192 ; Hem- 
angint Debi s, Jatindra Mohan Ghoshy 10 C. W. N., clxiv ; Arfannissa 
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V. Piari Mohan Mukhurji^ i Calc., 378 ; Milan v. Mahomed Ah\ 10 C. 

W. N. 434). But in Guru Prasad Rai^ v. Jagf^abandhu Mazumdar (W. 
R., Sp. No., F. B , 15) it was said that the defendant having by giving a 
kabulyat for a portion of the land in dispute acknowledged himself to be 
the plaintiffs raiyat as to that portion, it lay on him to prove his plea of 
his not being the plaintiff’s raiyat as to the rest, and in Satto Charan 
Ghosal V. Mohesh Chandra Mtlra, (3 VI. R., 178^, that in a suit 
not for resumption, but for assessment at enhanced rates, in which 
the defendant admits that the main portion of the lands in dispute 
is rent-paying, but does not separate the rent-free lands, the plaintiff 
is not bound to prove that the lands are rent-paying until the 
defendant points out their precise situation. In Ashrafnnnissa 
V. Mohan Deb Rat ( 5 W. R., Act X, 48 it was laid down that 
some prima facie proof of an ostensible rent-free holding and not a 
bare allegation by the defendant to this effect is necessary to bar a plain- 
tiff in a suit for enhanced rent, where the defendant admits a tenancy for 
one portion of the land for which rent is sought. In Nihal Chandra 
Mistri V. Hari Prosad Mandate (8 W. R., 183^, it was ruled that where 
there \s prima facie evidence that a tenant holds part of the land sought 
to be enhanced as paying rent and part as rent-free, the onus is shifted 
from the raiyat to the landlord. The same rule was laid down in Hira 
Ram Bhattacharji v. Ashraf AH (9 VV. R., 103) and in Sashi Bhushan 
Bakshi V, Mahomed Matain (4 C. L. J., 548) it was decided that when a 
purchaser at a patni sale proves his purchase and on his applying for 
possession is resisted by persons holding lands within the ambit of the 
patni tenure, who set up the defence that the lands held by them are 
lakhh'aj.^ it is for them to prove that the lands have been held not under 
the patni tenure but as lakhiraj ; so that according to these cases it would 
seem as if the onus lay in the first instance on the defendant. In another 
case, Shamdan AH v. Mathuranath Dutta^ (14 W. R., 226), in which the 
defendant pleaded that certain lands, though lying within the ambit of the 
zamindari^ did not form part of it, but were lakhiraj., it was held that 
the onus lay on the defendant to show the alleged independent title ; 
failing to do so, the prima facie title made out by the plantiff ought to 
prevail. Again, in Newaz Bandopadhya v. Kali Prasanno Ghosh., (6 
Calc., 543 : 8 C. L. R., 6), it was ruled that in a suit for enhancement of 
rent, when the tenant pleads that a portion of the land of which the rent 
is sought to be enhanced is held by him rent-free, the onus is on the 
tenant to prove prima facie that such portion of the land is so held by 
him ; if he be sucessful in this, the onus is then shifted upon the land- 
lord to rebut such/r/V;/a facie evidence. Then, in Akbar Ait v. ^fiyea 
Lai Jha^ (6 Calc., 666 : 7 C. L. R., 497) it was decided that the burden 
of proof is on the landlord, when the land is held by a person not a tenant 
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of the plalntiflf for other land, or when such land is occupied as a separate 
parcel or holding, or otherwise in such a manner as to be entirely dis- 
tinct from other lands held by the same person as a tenant under the 
plaintiff. When the land is occupied by a tenant of the samindar and is 
not distinguished in the manner described above from the rest of the 
land, as to which tenancy is admitted, the burden of proof is on the tenant. 
But in Bacharam Mandalv. Piart Mohan Banurji^ (9 Calc., 813 : 12 C. 
L. R., 475), it was said that in suits for resumption of lands alleged by 
the defendant to be rent-free, the burden of proof is in the first instance 
on the plaintiff to show that the lands are rent-paying. This he can do 
by proof of receipt of rent, or that its proceeds were taken into account at 
the permanent settlement, or by other sufficient means. The fact that 
the land in dispute is surrounded by other lands held by the defendant, 
for which rent is paid is evidence to show that the land forms part of his 
tenure and is not his lakhjraj holding, but no decree can be passed ad- 
versely to the defendant on it, unless it be held to establish a 
prima facie case in favour of the plaintiff. This was followed in 
Narendro Narain Rai v. Bishan Chandra Das^ (12 Calc., 182), 
in which it was decided that in a suit for resumption of lands, 
when the defendants allege that the lands are Lakhiraj^ the onus 
is on the plaintiff in the first instance to show that the lands 
are mal^ or rent-paying, and that if he fails to make out such a prima 
facie case, the suit should be dismissed. 

In a suit by a landlord {ox khas possession of land in defendant’s 
possession, the defendant set up and proved an intermediate tenure. 
Heldy that it was on the plaintiffs to prove that the parcel of land sought 
to be resumed was outside such tenure {Rajendra Kumar Basti v. 
Mohhna Chandra Ghosh, 3 C. W. N., 763). See also Hridai Krishna 

V. Nobin Chandra Sen, (12 C. L. R., 457) ; and Mohima Chandra Mazum^ 
dar V. Mohesh Chandra Neogi, (16 Calc., 479). 

In a suit to recover possession of certain land described as khas 
kkamar, of which plaintiffs had been forcibly dispossessed, defendants 
claimed to hold the land by way of permanent jotc for 40 years, and 
\ contended that the plaintiffs had no right except to receive rents. Held, 
;• that as the defendants admitted the ownership to be with the plaintiffs, 
‘ and prayed to be allowed to hold possession under the y^/^-tenancy, the 
burden of proof lay with the defendants (Hari Mohan Poddar v. Gharib- 
ullah Mallik, 22 W. R., 417). But when the tenant had been in long 
and peaceable possession of land as part of an admitted tenure, it was 
held that in a suit for ejectment it lay on the landlord to prove that the 
land ivas his khas land {Nanda Lai Goswami v. Jajireswar Haidar, 6 C. 

W. N., 105) In a suit for ejectment from certain homestead land, it was 
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held that it lay on the defendant who alleged the land to be agricultural, 
or p.art of an agricultural holding to prove this plea ( Girija Prasanna 
MukJmrji v. Jadu Nath Karmakar^ lo C. W. N , cxxxvi). 

Jamabandies, Chittas, Collection papers and Road Cess 
XQ\i)XVTi'^,----Jamabandi papers can never be treated as independent 
evidence of any contested fact ( Chamami Bibi v. Ainalhik Sardar^ 9 
W. R., 451). Jamabandi papers can only be used as corroborative evi- 
dence of the same value as that which is attached to books of account 
{Gajju Koer v. Alt Ahmad^ 14 W. R., 474 : 6 B. L. R., App., 62). 
Jamabandi papers for the years in respect of which rent is claimed, 
prepared by the officers of the person claiming the rent, cannot be 
evidence of his right to that which is set forth, though the evidence of 
the patwari as to the amount collected in former years, corroborated by 
the Jamabandiea of those years, would be conclusive {Dhanukdhari Sahi 
v. Toomey^ 20 W. R., 142). Hut the jamabandi papers of a former paiivari 
are valueless without the personal testimony of the patwari ( Bha^wan 
Datta Jha v. Sheo Many^al Sin(^hy 22 W. R., 256). Jamabandi papers 
filed by a proprietor in batwara proceedings to which the tenant is not 
necessarily a party cannot be used as evidence against such tenant in a 
suit for arrears of rent {Kiskor Das v. Parsan Mahtun^ 20 W. R., 171). 
A purchaser of a khas mahal cannot sue for enhanced rent upon a 
jamabandi to the terms of which the tenant has not consented ( InayaU 
ullah Miah v. Nuba Kumar Satkar^ 20 W. R., 207 ; Reaaudin Mahomed 
V. McAIpinCy 22 W. R., 540). Where tenants, who were aimadars, 
voluntarily signed a jamabandi drawn up under section 9, Reg. VII of 
1822, specifying the amounts of rent payable by them, it was held to be 
evidence against them { IVatson v. Mohendra Nath Pal^ 23 W. R., 436). 
A jamabandi prepared by a Deputy Collector, while engaged in the 
settlement of land under Reg. VII of 1822, is a public document within 
the meaning of section 74 of the Evidence Act. It is not necessary to 
show that at the time when such document was prepared, a raiyat 
affected by its provisions was a consenting party to the terms specified 
{Taru Patar v. Abinash Chandra Datta, 4 Calc., 79)- subsequent 

case, Akshai Kutnar Datta v. Bhama Charan Patitandi, (16 Calc., 586), 
however, a doubt was expressed whether a jamabandi drawn up under 
Reg. VII of 1822 was a public document, and it was ruled that to make 
the enhanced rent stated in such) a binding upon a tenant, 

there must be either an assent to that enhancement, or else a compliance 
with the provisions of the rent law with reference to enhancement of 
rent in force at the time of such enhancement. 

Butwara papers. — Entries in butwara papers as to the amounts of 
the rents payable by tenants are evidence in the same way as entries in 
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record-of-rights under Chap X. (Janky Dobey v. Kirtafurii Roy 
W. N., 93 ). 

Certified copies of survey measurement chittas^ field-books and maps 
are admissible in evidence {jGopinath Sins^h v. Anatiduuiyi Debi\ 8 W. R., 
167). Whatever may be the value of chittas in questions between the 
zamindar and his tenants, they cannot be received as evidence of bound- 
ary against a rival proprietor without further account, introduction or 
verification {Ekkauri Singh v. Hera Lai Sily ii W. R., P. C., 2 : 2 B. L. 
R., P. C., 4). But they may be evidence in such cases, if proved to be 
genuine and attested {Sudakhina Chaudhraniw. Raj Mohan BasUy 3 B. L. 
R., A. C, 377). When chittas were produced by the plaintiff as evidence 
of certain lands being rent-paying, it was held that they were sufficiently 
attested by the deposition of the village gumasth x that they were the 
chittas of the village when he oumastluiy and that he had been present 
when, with their assistance, the measurement of the lands of the'villai’e 
had been tested {Debi Prasad Chaturji v. Ram Kumar Ghosaly 10 W. R., 
443). Chittas not duly proved are not legal evidence, though admitted 
by the lower Court without objection from the opposite party {Hzatullah 
Khan v. Ram Charan Ganguliy 12 W. R., 39^. Chittas and maps made 
in contemplation of resumption proceedings in the presence of both 
parties and signed by the parties are legal evidence {Sham Chand Ghosh 
V. Ramkrishna BehrUy 19 W. R., 309^. Butwa?\i chittas are no evidence 
between raiyats in a suit for possession of a jote (Gopal Chandra Saha 
V, Madhab Chandra Sahay 21 W. R., 29). When a chitta describes 
certain land as a taluky this, in the absence of evidence to the contrary, 
implies a permanent interest ( Krishna Chandra Gupta v. Safdar Aliy 
22 W. R., 326). Chittas produced from the Collectorate, when there 
is nothing to show that they are the record of measurements made by 
any Government officer, are not public documents {Nityafiand Rai v. 
Abdur Rahimy 7 Calc., 76). .Chittas made by Ciovernment for its own 
use are nothing more than documents prepared for the information of 
the Collector, and are, without the resumption proceedings, not evidence 
for the purpose of proving that the lands are or are not of a particular 
character or tenure (Ram Chandra Sahu v. Bansidhar Naiky 9 Calc., 
741. See also Jan 7 najai Mallik v. Divarkanath Mahantiy 5 Calc., 287 : 
4 C. L. R., 574 : Dwarka Nath Misra v. Tarita Mayi Debiy 14 Calc., 
120; Girindra Chandra Ganguli v. Rajendro Nath Chaturjiy i C. W. N., 
530 ; and contra^ Mahomed Fedai v. Oziudiny 10 W. R., 340 ; Taraknath 
Mukhurji V, Mohendra Nath Ghoshy 13 W. R., 56 ; Afochiram Manjhi 
V. Bissambar Rai, 24 W. R., 410). 

papers, biought from the possession of the plaintiff, cannot 
be used against a defendant without showing that he has in some way 
agreed to them (Baidyomth Parui v. Rassik Lai Mitray 9 W. R., 274). 
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Jama-ivasil’bakies^ or collection papers, are not evidence by them- 
selves. The mere production of such papers is not enough. But coupled 
with other evidence, they often afford a very useful guide to the truth 
(Roskan Bibi v. Hari Krishna Nath, 8 Calc., 926). Jama-wasil-bakies 
are not independent evidence of the amount of rent mentioned therein, 
but it is perfectly right that a person who has prepared such jama-wasil- 
baki papers on receiving payment of the rent should refresh his memory 
from such papers when giving evidence as to the amount of rent payable 
{Akhil Chandra Chaudhri v. Nayu, 10 Calc., 24S). Collection papers 
are no evidence and can only be used when they are produced 
by a person who has collected rent under them, and who merely uses 
them for the purpose of refreshing \\\<^ {Mahomed Mahmud w, 

Safar Ali, ii Calc., 407. See also Gob/nd ^ Chandra Addi v. Aido Bibi^ 

I \V. R., 49 ; Allyat Chht imm v. /aj^it Chandra, 5 W. R., 242 ; Khirii 
Mani Past v. Bijai Gobind Baral^ 7 W. R., 533 ; Rat)i Lai Chakravartti 
V. Tara Sundari Barmaftya, 8 W. R., 280 ; Sheo Sahai Rai v. Gudar 
Rar\ 8 W. R., 328^ Ncwazi v. Lloyd, 8 W. R., 464 ; Shib Prasad v. 
Promotho Nath Ghosh, 10 W. R., 193 ; Bijai Gobind Baral v. Bhikii 
Rai, 10 W. R., 29 r ; Mohimi Chindra Chikravarfti v. Purno Chandra 
Baniirji, n W. R., 165 ; Belact Khin v. Rash Bihari Mukhnrji, 22 W. 
R., 5 \() ; Sarnomayi v. Johar Mahomed Nasyo, 10 C. L. R., 545). 

Entries in books of account are admissible in evidence not only for re- 
freshing the witness’s memory, but also as corroborative evidence of the 
story he tells {Bhoy lionet bdonit Ram in ithan Chetty, 6 C. \V. N., 401) 

Under sec. 95, Act IX, 15 . C., of 1880, road-cess returns are admis- 
sible in evidence against the person by or on behalf of whom they have 
been filed, but are not admissible in his favour. Road-cess papers are 
not admissible against a tenant either as substantive or corroborative 
evidence of the amount of rent payable by him {Mahomed Mahmud v. 
Safar Ali, ii Calc., 409) or against another share-holder {Nasiran v. 
Gauri Sankar Sinet^t, 22 W. R., 192). See Daitari Mali anti v. Jagat- 
bandhii Mahxnti, (23 W. R., 293). The statements made by deceased 
tenants in cess returns filed by them regarding assets of the tenancy are 
not admissible in evidence {Hem Chandra Chaudhuri v. Kali Prasanna 
Bhaduri, 26 Calc., 832). 

Kabulyats. — A contemporaneous oral agreement cannot under 
sec. 92 of the Evidence Act be proved to show that the rent is less 
than what is stated in a registered kalmlyat ( Radhi Raman Chau- 
dhnri v. Bh iwani Prasad Bhumik, 6 C. W. N., 60). Oral evidence is not 
admissible for the purpose of contradicting a statement made in aj 
registered kabulyat as to the amount of rent, but evidence is admissible 
to show that the kabulyat was never intended to be acted on, or that 
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there was a waiver of some of its term? {Beni Miihih Gorani v. L'll 
Matt Dast\ 6 C. W. N., 242). Mere non-payment of rent, though for 
nearly fifty years, would not aflfect the landlord’s right to rent, where the 
tenant gave a kabulyat in favour of the landlord or his predecessor 
in title. In such a case, it is for the tenant to show that the contract 
has been determined, or was never intended to be acted on {Bama- 
charan ChaudhutH v. Administrator General^ 6 C. L. J., 72). 

Thak maps.— In a suit in which one of the issues was whether certain 
land was mat or lakhiraj the thak map was admitted as relevant 
evidence, as it was necessary to show in such map the lands claimed as 
lakhiraj {Raj Kumar Pal v. Basanta Kumar Guha^ 7 C. W. N., 612). 

Entries in Thakbast maps are evidence on which a Court may act 
{Abdul Hamid v. Kiran Chandra R ii^ 7 C. \V. N., 849). 

Effect of ex-parte and unexecuted decree.—The early 
rulings as to the effect of and unexecuted decrees for rent are 

conflicting, la Kali Kant Rai v, (2 W. R., 326) it was 

ruled that in a suit for enhancement ex jyarte summary decrees for rent 
are not satisfactory proof that a variation has taken place in the amount 
of the rent paid. In Ram Sundar Teivari v. Srinath Dcivasi^ (10 W. R , 
215 : 14 B. L. R., 371), it was said that a rent decree, not having been 
executed within the period allowed by law for execution, was no decree 
and no evidence against the fact of an intervenor having actually received 
the rents bona fide. A previous rent decree may be admissible in evi- 
dence, but unless followed up by evidence that it has been executed, or 
that the defendant against whom it was obtained paid the money and 
satisfied the decree, it is worthless {Bishan Prakash Sin^h v. Rattan Gir 
20 W. R., 3). A decree for rent at a certain rate is not conclusive proof 
that the land was held for the years to which the decree relates at that 
rate until it has been executed {Beni Madhab Banurji v. Bhai^bat Paf 
20 W. R., 466). Where a suit is tried ex parte.^ and no issues of fact tare 
raised beyond the general issue involved in the claim, the decree con- 
sidered as evidence is only evidence that the amount decreed was at 
the time due from the plaintiff to the defendant {Goya Prasad Aubasti 
v. Tarini Kant Lahiri.^ 23 W. R., 149). A decree obtained ex parte.^ is 
not final within the meaning of expl. 4, section 13 of Act X of 1887. 
Such a decree is not conclusive evidence of the amount of rent payable 
by the same defendant in another suit for subsequent rent of the same 
property {Nil Mani Siny^h v. Hira Lai Das^ 7 Calc., 23 : 8 C. L. R., 
257). This was followed in a suit for arrears of rent of a half share of 
land, in which the plaintiffs relied upon an ex parte decree for rent at 
a certain rate, which they had obtained in 1869 against the tenants of 
this share. It did not appear that the ex parte decree had been 
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executed. It was accordingly held that it was open to the defendants 
to dispute the rate of rent claimed, and that the plaintiffs were 
bound to prove that they were entitled to recover it {Bhas^irath Patoni 
V. Ram Lochan Deb^ 8 Calc., 275). An ex f)arte decree obtained 
against the registered tenant is not admissible as evidence against an 
unregistered transferee not a party to it {Ram Narain Rai v. Ram Kumar 
Chandra:^ ii Calc., 5^2). On the other hand, in Chandra Kumar Datia 
w. Jat Chandra Datta^ (19 W. R., 213), it was said that a defendant who 
omits to defend a suit and allows an ex parte decree to be passed against 
him cannot afterwards object to the decree as no evidence. And in Ram 
Sundari Debt v. Ram Prasad Sadhu^ (8 W. R., 288), and Dur^s^a Charan 
Chaturji v. Daya Mayi Dasi^ (20 \V. R., 243), (which were both rent- 
suits), it was declared that decrees do not become ineffectual because 
they have not been executed. Then, in a later case decided by a Full 
Bench, it was held that an ex parte decree for rent is admissible as evi- 
dence of the rate of rent in a subsequent suit between the same parties, 
even though it has become inoperative from not having been executed 
within the period of limitation ( Bir Chandra Manikya v. Ram Krishna 
Shaha^ 23 W. R., 128 : 14 B. L. R., 370). In a subsequent stage of the 
same case, it was ruled that a decree obtained ex parte is in the absence 
of fraud or irregularity as binding for all purposes as a decree in a con- 
tested suit. Such a decree is admissible in evidence, even though the 
period for executing it has expired (Bir Chandra Manik w. Harish 
Chandra Das^ 3 Calc., 383). See also Mahomed Kana v. Ran Mahomed 
(24 W. R., 254) and Radhasunder v. Girish Chander^ (13 C. W. N., 
cxii). In Jaje^adamba Dasi v. Tarakanf Banurji (6 C. L. R., 12 1), their 
Lordships of the Privy Council held that the effect of an appeal decided 
by them ex parte ^ could not on that ground be disputed. And in Hansa 
Koer V, Sheo Gobind Rant, (24 W. R., 431), it was held that an ex parte 
decree is admissible in evidence quantum valeat^ even against a person 
who was no party to it. This conflict of rulings was considered in the 
Full Bench case of Madhu Sudan Shaha Mandat v. Brae^ (16 CalCj» 300). 
In this case, four questions were referred by the referring Bench for the 
decision of the Full Bench, (I) whether an ex parte decree for rent oper- 
ates so as to render the rate of rent res judicata between the parties ? (2) 
whether it so operates, if the rate of rent alleged by the plaintiff is recited 
in the decree, without any express declaration that the rate of rent so 
alleged has been proved t (3) whether it so operates, if the rate of rent 
alleged is expressly declared by the decree to have been proved ? (4) 
whether an ex parte decree operates so as to render any question decided 
by the decree res judicata in the absence of proof that such decree has 
been executed ? The Full Bench answered the first three questions in the 
negative. It was said : — “The mere statement of an alleged rate of rent 
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in the plaint in a rent suit in which an ex parte decree is made, is not a 
statement as to which it must be held that an issue within the meaning 
of sec. 13 of the Code of Civil Procedure was raised between the parties 
so that the defendant is concluded by the decree. Neither a recital in the 
decree of the rate alleged by the plaintiff nor a declaration in it as to the 
rate of rent which the Court considers to be proved would operate in such 
a case as to make that matter a res judicata ; assuming, of courle, that 
no such declarations were asked for in the plaint as part of the substantive 
relief claimed, the defendant having a proper opportunity of meeting the 
case,J’ The fourth question propounded by the referring Bench was not 
answered. See also Maniiidra Chandra Nandy v. Upcndra Chandra 
Hasra (9 C. L J. 343). In the case of Madhu Manjari Chaudhurani v. 
Jhuniar Bibi (i C. W. N., 120), it was held that an e.v parte decree for 
arrears of rent which has been duly executed is some evidence as to the 
rate of rent. See also Mati Lai v. Nripendra Nath Rai^ (2 C. \V. N , 172). 
It is good evidence, so long as it is unreversed (Ata?ann/ssa v. Golabdi^ 2 
C. L. J., 98 n). But an ex parte decree which has never been executed is 
no evidence as to the rate of rent {Ram Chandra Dutta v. Haro Gobindo 
Bhattacharji i C. W. N., cxxviii). 

A suit lies to set aside on the ground of fraud an ex parte decree for 
rent obtained under Act X of 1859 (Gopini Baisnabi v. Gopal Krishna 
Jana^ i C. L. J., \o\n). 

The new section 153 A added to the Act by s. 47, Act I, B. C., 1907 
and Act I, E. B. C., of 1908 deals with the procedure to be followed 
before ex-parte decrees for rent can be set aside. 

Res iudicata. — The decision of an issue in a Revenue Court cannot 
make the matter raised in that issue res judicata in a subsequent suit in 
the Civil Court ; for the two Courts are not of concurrent jurisdiction 
(Edan v. Bechan^ 8 \V. R., 175). Thus, the decision of a Revenue Court 
as to the genuineness of a mukarari pattah^ coming collaterally in 
issue before it, does not bar a subsequent suit relating to the pattah in 
the Civil Court (Janessar Das v. Guhari Lal^ ii W. R., 216 ; Chandra 
Kumar Mandal v. Natnni Khanum^ 19 W. R., 322). So, a decisiA in 
a suit under Act X of 1859 that certain land is not lakhiraj^ is not 
conclusive in a subsequent suit between the same pirties in the Civil 
CoMXi ( Hari Sankar Mu khurji v. Krishna Patro^ 24 W. R., 154: 15 
B. L. R., 238), and a judgment in a suit before a Deputy Collector, 
which decides only questions of rent pronounced by a Court not having 
jurisdiction to decide the questions of title to the property itself cannot 
be regarded as amounting to res judicata in a subsequent suit brought 
to decide the question of title to that property (K/iettra Krishna 
Mittra v. Dinendra Narain Rai^ 3 C. W. N., 202). Whether decisions 
in suits under Act VII 1 , B. C,, of 1869 and under the Bengal Tenancy 
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Act operate as res judicata or not depends on the provisions of sec. 
13 of the Code of Civil Procedure. Accordingly, if the causes of action 
in the two suits are different, there can be no res judicata. Thus, a 
suit for khas possession is no bar to a later suit for rent of the same 
lands {Bhagwan Das v. Sheo Narain Singk^ 23 W. R., 253). If the 
parties in th** sMhsequent suit are not the same as, or do not claim 
under, the parties in the previous suit, there is no res judicata ( Wahid 
AH V. Nath Turaho^ 24 W. R., 128 ; Brajo Rihari Mitra v. Kedar 
Nath Masumdar,, 12 Calc., 5 ^®)* This latter case was decided by a 
Full Bench, and in the argument in it various conflicting decisions 
on the point are noticed. See also the Full Bench case of Alimudin 
Biswas V. Kafiludin^ 2 C. W. N., cxlvii. But in Dwarka Nath Rai v. 
Ram Chandra Aieh, (26 Calc., 428 ; 3 C. W. N., 266) also decided by a 
Full Bench, it was ruled that a decision in a suit for rent brought 
by a plaintiff against a person who is alleged to have been his tenant in 
respect of certain land does not operate as res judicata in a subsequent 
suit brought by the same plaintiff for establishment of bis title to the 
land, not only against the alleged tenant but also against the person 
whose title as landlord the tenant defendant had set up in the rent suit. 
In Gopal Das v. Gopi Nath Sarkar (12 C. L. R., 38) it was held that a 
suit for rent in which the bole defendant denied the plaintiff’s title, alleg- 
ing that B and A were his landlords, having been dismissed on the 
ground that the plaintiff had failed to prove his title, another suit brought 
by the plaintiff against A, B and C for possession was barred under sec. 
13 Civ. Pro. Code. This decision was dissented from in the references 
to a Full Bench in both Alimudin Biswas v. Kafiludin,^ and Dwarka 
Nath Rai v. Ram Chandra Aichy but in neither case was it expressly over- 
ruled. A decree obtained in a previous suit for rent by an ijaradar does 
not operate against the tenant on the question whether the relation of 
landlord and tenant exists in a subsequent suit for rent brought by the 
superior landlord (Balaram Mandal v. Kartik Chandra Rai, 4 C. W. N., 
161). If the question for consideration in the subsequent suit is not the 
same as in the previous suit, the former suit is no bar to the latter {Gopi 
Mohan Mazumdar v. Hills, 3 Calc., 789)* the matter in issue 

in the former suit has not been heard and finally decided- {Brindabun 
Chandra Sarkar v. Dhananjai Laskar, 4 C. L. R.> 443 5 Raghu Nath 
Mandal V. Jagit Bandhti Basu, 8 C. L. R., 393 ; Madhub Sarkar v. 
Brajo Nath Singh, 21 Calc., 236). Accordingly, a previous decision in 
a suit for rent does not operate as res judicata in a subsequent suit where 
the amount of rent subsequently accrued due is in issue (Joiindra Mohan 
Tagore v. Shambhu Chandra Bhuttacharjea, 4 C. W. N., 43) though it 
may give rise to a presumption under sec 51, that the rents for subsequent 
years remained the same (Beni Prasad ^ocri v. Raj Kumar Ghoshy 6 C, 
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W. N., 589). But if the parties in the two suits are the same and the 
self-same title is substantially in issue in both suits, the second suit is 
barred {Mohima Chandra Mazumdar Asradka Dasia^ 21 W. R. 207 ; 
Gobind Chandra Kundu v. Tarak Chandra Basu^ 3 Calc., 145 : i C, 
h. R., 35 j Bimala Sitndari Chaudhrani v. Panchanan Chaudhri^ 

3 Calc., 705). There is nothing in sec. 13 of the Code of Civil Procedure 
to indicate that the judgment in the two suits must be open to appeal in 
the same way in order that the decision upon any issue in the earlier suit 
may bar the trial of the same issue in the later one. So, a decision of an 
issue in a suit in which no second appeal lies to the High Court bars the 
trial of the same in a subsequent suit in which such second appeal is 
allowed {Rai Charan Ghosh v. Kitniud Mohan Dutia^ 25 Calc., 571 : 2 
C. W. N., 297). If the matter at issue in the second suit was directly 
and substantially at issue in the first suit and was heard and finally 
determined, the matter is res judicata {Naba Durga Dasi v. Faiz Baksh 
Chaudhuri^ i Calc., 202 : 24 W. R., 403 ; Man Mohini Debt v. Binod 
Bihari Saha^ 25 W. R., 10 ; Bassan Lai Sukal v. Chandi DaSj 4 C. L. R., 

I ; Kartik Chandra Pal v. Sridhar Mandal^ 12 Calc., 563 ; Radha Madhab 
Haidar v. Monohar Mukhurji^ 15 Calc., 756 ; L. R., 15 I. A., 97). So 
when in the previous suit brought by the predecessor in title of the plaintiff 
against the defendants for rent, one of the questions raised was whether 
the land, in respect of which rent was claimed was mal or lakhiraj\ and 
that question was decided in favour of the defendants, and in a subse- 
quent suit by the plaintiff against the same defendants for khas possession 
of certain land the defence was that the land in dispute was their lakhi- 
raj land, and that the judgment in the previous suit operated as res judi- 
cata^ it was held that, though the previous suit was one for rent, yet the 
issue upon the question whether the land was mal or lakhiraj was raised 
directly in the suit and, therefore, the subsequent suit was barred 
(/Casiswar Mukhopadhya v. Mohendro Nath Bhandari^ 25 Calc., 136). 
A brought a suit for rent of the year 1305. The defendant pleaded that 
the rent had been reduced. It was found that the abatement pleaded 
was not established. A then sued for the rents of 1306 to 1309. The 
same plea of abatement was raised : held, that the question was res- 
judicata (Sita Nath v. Taresh Nath, 3 C. L. J., 26//). But the decision 
of a question of title in a rent suit does not operate as res judicata in a 
subsequent suit for title, when such question of title was raised only 
incidentally in the rent suit {Srihari Banurji v. Khitish Chandra Rai, 
24 Calc., 569 : I C. W. N., 509 ; Alimudin Biswas v. Kafiludin, 2 C. W. 
N., cxlvii ; Nilyanand Sarkar v. Ram Narain Das, 6 C. W. N., 66. ; 
Haranath Chakravartti v. Kamini Kumar Chakravartti, 3 C. L. J., 25/1) 
Thakur Magundeo v. Thakur Mahadeo, 18 Calc., 647 ; Ilarihar 
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Pamky v. Chowdhury Karamut Hossein, 9 C. L. J., 493). If the 
matter at issue in a subsequent suit ought to 'have been, but was 
not raised in a previous suit, it is res judicata ( Dinamayi Debt v. Anany^o 
Mayi^ 4 C. L. R., 599 ; Ghursobhit Ahir v. Ram Datta Singh^ 5 Calc. 
923 : 6 C. L. R., 537 ; Bhairab Dyal Sahu v. Sahadeb Poddar^ i C. W. 
N., cci). But in Kailash Mondal v. Baroda Sundari Dasi, 124 Calc., 71 1 : 

I C. W. N., 565) a defendant was held entitled to raise the plea of betiami 
notwithstanding that it was not raised in the previous suit, and in Umesh 
Chandra Maitra v. Baroda Das Maitra^ (28 Calc., 17) it was said that 
when in a suit for rent, the rent claimed expressly includes an item 
which is objected to as an illegal cess, the mere fact that in a previous 
rent suit between the same parties regarding the same tenure the defen- 
dant did not raise the same plea, although he could have done so, would 
not in the absence of a judicial determination of the point in the 
previous suit, preclude him from raising the plea in the subsequent suit. 
Where in a previous suit it had been wrongly held that a permanent 
lessee was not liable to pay cesses, which he had agreed in his kabulyat 
to pay, it was held that the claim for cesses in a subsequent suit was 
barred by the rule of res judicata ( Padmanand Singh v. Radha Singh, 

9 C. W. N., 469). In Pannu Singh v. Nirghin Singh, (7 Calc , 298 : 
8C. L. R., 310/, the plaintiff sued for arrears of rent for the year 1282 at 
the rate of Rs. 2-8 per bigha. The defendant alleged that the rate was only 
fifteen annas per bigha. The Judge found that the plaintiff had not 
proved that the rate of rent was Rs. 2-8 per bigha, and, without 
finding that the proper rate was fifteen annas, gave the plaintiff 
a decree for that amount. The plaintiff brought a subsequent suit 
for arrears of rent for the year 1283, when it was decided by the 
Court of first instance and by the lower Appellate Court that he 
could only recover arrears of rent at the rate of fifteen annas. It 
was held, however, that they were wrong, for the Judge in the 
previous suit did not determine the question as to what was the 
proper rent due by the defendant, so his decision did not make the 
matter res judicata. But in a later case, jeo Lall Singh v. Sarfan (ii 
C. L. R., 483), the facts of which were very similar, this case was dis- 
tinguished. In this later case, the plaintiff having in a previous suit 
for rent failed to prove the amount of rent claimed by him, the Court 
in trying the issue, “what is the proper amount of rent payable to the 
plaintiff” gave the plaintiff a decree for the amount admitted by the 
defendant, that amount being less than that claimed by the plaintiff. 
The plaintiff then sued the defendant for the rent of a subsequent year, 
and he claimed at the same rate as he had claimed in the previous suit. 
It was held that the decree in the former suit was res judicata as to 
the proper rate payable by the defendant, as in the former case the 
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Judge had come to a decisive finding as to what was the proper amount 
of rent payable. In Hari Bihari Bhagatw. Parg in A/itr^ (19 Calc., 659), 
it was said that whether in these dircumstances the former decision 
acted as res judicata or not, would depend on whether in the previous 
suit all that had been determined was that the plaintiff should recover 
from the defendants as rent for the period in question the sum admitted 
by them to be due, or whether what was decided was that the sum 
admitted by the defendant was the proper amount of rent payable for the 
land in suit for the year or years in question. The decision in this case 
was followed in Bakshi v. Nic^amudin (20 Calc., 505) in which approval 
was expressed of the rule said to be therein laid down, viz^ that where in a 
rent suit a Judge tries the question and gives judgment on the question, 
“what is the yearly rent,” and makes that the foundation of his judgment, 
that becomes res judicata between the parties. See also Bhuban Mohan 
Sen v. Durga Nand Das, (2 C. W. N, ccciii). Where the question of 
the annual rent payable in respect of a tenancy had been raised and 
determined in a previous suit which was contested by some of the defen- 
dants, it is res judicata against the contending defendants, as well as 
against those who did not appear in the previous suit {Bepin Bihary Das 
V. Harachandra Bairagi, 9 C. L. J., 82;;). When in a previous suit a 
particular stipulation contained in a kabulyat has been held to be valid, 
it is not open to a Court subsequently to try the issue whether that parti- 
cular stipulation is valid or not {Bishnu Briya Chaudhurani v. Bhaba 
Sundari Debya, 28 Calc., 318). When there has been nf) actual adjudica- 
tion as to the rate of rent, but a decree given at the rate admitted by the 
defendant, the decision may be taken to determine the rent claimed in 
that suit and to give rise to a presumption under sec. 51 that the rent in 
subsequent years ramained the same {Beni Prosad Koer v. Raj ^umar 
Chobe, 6 C. W. N., cxx ; Kali Rai v. Pratap Narain, 5 C. L. J., 92). A 
decision in a suit where the rate of rent is not in issue does not operate 
as res judicata as regards the rate in a subsequent suit {Balaram Mundal 
V. Kartik Chandra Rai, 4 C. W. N., 161). Whether an issue as to the 
rate of rent generally is a direct or an indirect issue in a suit for arrears 
of rent must be determined with reference to the frame of such suit 
{Rajcndra Nath Ghosh v. Tarangmi Dasi, i C. L. J., 248). Where the 
decision whether certain lands were included in the defendant’s jama, was 
not necessary for the decison of the suit, it cannot be res judicata in a 
subsequent suit brought by the plaintiff against the defendant to establish 
his title to these lands and for khas possession (Sahadcb Dhali v. Ram 
Rudra Haidar, 10 C. W. N., 820J. In Rash Dhari Gop v. Khakon Singh, 
(24 Calc., 433), it has been ruled that in a suit for arrears of rent, 
when the plaintiff fails to prove that the defendant holds at the rate 
alleged, it^ is not the duty of the Court to ascertain what is a fair rate, 
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unless asked to do so and it was pointed out that the case of Pannu 
Singh V. Nirghin Singh (7 Calc., 298) does not lay down that it is bound 
to do so*. Previous decrees for cesses at a certain rate obtained by a 
landlord against a tenant do not operate as res judicata in a subsequent 
suit for cesses claimed at a higher rate, although they are admissible as 
evidence in the suit and may raise a presumption against the tenant 
{Rickettes v. Rameswar Malia^ 28 Calc., 109). 

In a previous suit for rent against a permanent tenure-holder in a 
permanently settled area, it was held, following a ruling of the High 
Court, that the plaintiff could recover interest on the arrears only at the 
rate of 12/. a. The ruling referred to was subsequently overruled by 
a Full Bench : held^ that the case must be decided by the law as it stood 
when judgment was pronounced, that the plaintiff could recover at the 
higher rate mentioned in the defendant’s kabulyat^ and that the decision 
in the previous suit was not res judicata (Alimunnissa Chaudhurani v. 
Skama Charan Rai^ 32 Calc, 749 : 9 C. W. N., 466 : i C. L. J., 176). 

See also notes at p. 19 1 on ^^Res judicata in cases of claims for reduc- 
tion of renf^ and at pp. 360-362 on *‘^Res judicata in settlement cases.^* 

144. (l) The cause of action in all suits between 

landlord and tenant as such shall, for the 
purposes of the Code of Civil Procedure, 
be deemed to have arisen within the 
local limits of the jurisdiction of the 
Civil Court which would have jurisdiction to entertain 
a suit, for the possession of the tenure or holding in 
connection with which the suit is brought. 

(2) When under this Act a Civil Court is author- 
ized to make an order on the application of a landlord 
or a tenant, the application shall be made to the Court 
which would have jurisdiction to entertain a suit for 
the possession of the tenure or holding in connection 
with which th^ application is brought. 

Venue of suit for rent of fishery.— Under this section it has 
been held that a suit for the rent of a jalkar or fishery can be brought 
in the Court where a suit for possession of the fishery will lie {Shibu 
HaldAr v. Golap Sundari Dasi i C. W. N., Ixxxvii). A suit for re- 
covery of rent due on a tenure for a sum not exceeding Rs. looo is 

29 


Jurisdiction in 

§er Act! 

XIV of 1882. 
V of 1908. 
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cognizable in a Munsif s Court, although a suit for recovery of posses- 
sion of the tenure, the value of which is Rs. 4500, lies in a Subordinate 
Judge's Court {Fazlur Rahim v. Dwarka Nath Chaudhuri^ 7 C. W. N., 
402 : 30 Calc., 453). A suit for the rent of a fishery is entertainable in 
ordinary Civil Courts, which have jurisdiction in rent suits {Shib Prosad 
Chaudhuri v. Vakai Pali^ 33 Calc., 601). For a discussion as to where a 
suit ought to be brought for money payable for the lease of the right to 
cut and remove jungle for a certain time— at the Court having jurisdiction 
at the place where the jungle stood or at the Court having jurisdiction 
where the contract was made : Semble ; at the latter Court. — See. Abdulla 
Sarkar v. Asrafali Mandal (7 C. L. J., 152). 

Jurisdiction of Small Cause Court.— Suits for recovery of rent, 
other than house-rent, are excluded from the jurisdiction of the Small 
Cause Court under art. (8), Sched. II, Act IX of 1887. A Mofussil Small 
Cause Court has, therefore, now no jurisdiction to entertain a suit for 
arrears of rent of home-stead or bastu land {Uma Churn Mandal v. 
Bijari Bewah, 1$ Ca\c., 174). Hut a suit between landlord and tenant 
for the recovery by the tenant of excess payments taken by the landlord 
in respect of the rent of the holding is a suit of the nature cognizable by 
the Court of Small Causes, and therefore, no second appeal lies where 
the amount claimed is below Rs. 500. All that section 144 does is to 
determine the venue, but it has no bearing on the question of the nature 
of the suit (^Ranga Rat v. Holloway 26 Calc., 842 : 4 C. W. N., 95). 
See also Ganesh Hathi v. Mehta Vyankatram, (8 Bom., 188). A suit 
brought by an assignee of a landlord for recovery of arrears assigned 
after they fell due is excepted from the cognizance of the Court of Small 
Causes (Srish Chandra Basu v. Nasim Kazi, 27 Calc , 827 :4 c. W. 
N., 357). See note to sec. 3, cl. (5), ante, p. 30. 

146. Every naib or gumashta of a landlord em- 
powered in this behalf by a written 
authority under the hand of the landlord 
shall, for the purposes of every such suit 
or application, be deemed to be the re- 
cognized agent of the landlord within the 
meaning of the Code of Civil Procedure, notwith- 
standing that the landlord may reside within the local 
limits of the jurisdiction of the Court in which the 
suit is to be institued or is pending, or in which the 
application is made. 


Naibs or gu- 
mashtas to be 
re c o g n i z e d 
agents. 

XIV of 1882 . 

V of 1908 . 
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This section should be read in connection with sec. 187 (i), which 
empowers an agent to represent a landlord in proceedings in Court in 
every way, unless the Court otherwise directs. 

Stamp duty. — The written authority referred to in this section must 
be stamped as a power of attorney under art. 48, Sched. I, Act II of 1899. 
The explanation to this article provides that for the purposes of this 
section more persons than one when belonging to the same firm shall be 
deemed to be one person. The Madras High Court have held under this 
article that a document given to one person by thirty-six persons jointly 
interested in a certain sum of money authorizing him to receive payment 
thereof is subject to a stamp duty of one rupee under art. 50 (b). But the 
Calcutta High Court have held that when an instrument contains a 
several power of attorney conferred by two or more persons, it requires a 
separate stamp for each power (//i the mutter of Jai Krishna Mukhurji^ 
No. 1504 of 1885, decided loth December, 1885). See Board’s Circular, 
Dec., 1885, p. 108. 

A Court in which a suit for arrears of rent is brought on behalf of one 
person, through the agency of another, is entitled to inquire as to the 
agent’s authority : if that is not proved, the suit fails {^Nam Narain Singh 
V. Raghu Nath Sahai^ 19 Calc., 678). 

A Naib or G-umashta cannot sue in his own name.— Any 
application or act in, or to, any Court, required or authorised by law to 
be made or done by a party to a suit or appeal may, except when other- 
wise provided, be made or done by recognized agent (O. Ill, r. i, Act V 
of 1908). But a recognized agent cannot institute or defend a suit or 
appear in bis own name {Mokha Harakraj Joshi v. Bissesswar Das^ 5 B. 
L. R., App., II : 13 W. R., 344). So, a gumastha must institute a suit 
in the name and on behalf of his master (Madhu Sudan Singh v. 
Moran Co,, 1 1 W, R., 43). He cannot sue in his own name, and can 
only conduct the suit for his employer like any other a;;ent {Kunjo Bihari 
Rai V. Purna Chatufji, 9 Calc., 450 : 12 C. L. R., 55). 

A Naib or Gumastha cannot grant leases. —It does not fall 
within the ordinary scope of the duties of a mofussil naib to grant leases 
or pattahs. It is requisite in such cases that express authority should be 
proved to make the grants viiH {flolak Mani Debi v. AHmudin, i W. R. 
56 ; Uma Tara v. Pina Bibi, 2 W. R., T15 ; Panchanan Basu v. Piari 
Mohun Deb, 2 W. R., 225 y Kali Kumar Das v. Anis, 3 VV. R., Act X, 
I ; Annada Prasad Banurji v. Chtindra Sikhar Deb, 7 W. R., 394 y 
Abilak Rai v. Dalial Rai, 3 Calc., 557). 

. A Gumashta cannot consent to the transfer of a holding.— 
The purchaser of a raiyati holding is bound to communicate with the 
samindar and obtain his co.aseat to the transfer ; without this being 
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done, a ^umashMs receipts of rent are not binding on the zamindar 
(Bhajohari Banik v. Aka Ghulam Ali, i6 W. R., 97). 

Limitation. — A suit for an account by a landlord against his agent 
on the basis of a registered agreement is governed not by the 3 years 
rule laid down in art. 89, but by the 6 years rule laid down in art. 116. 
The time runs from the date when the contract to render accounts is 
broken. If under the contract the account has to be rendered at the end 
of every year, the plaintiff is not entitled to accounts for more than 6 years. 
If the agent does not hold under registered agreement, the case would be 
governed by art. 115 {Motilal Bam v. Amin Chand Chattopadhya^ i C. 
L. J.,2II). 

A landlord’s agent cannot retain illegal cesses collected 
by him. — A landlord’s agent is liable to pay to the landlord any sums 
collected from the tenants as kharcka or illegal cesses and a suit by a 
landlord for recovery of such sum 5 is maintainable {Nagendra Bala Dasi 
V. Gurudayal Mukhurji^ 7 C. W. N., 535). 

146 . The particulars referred to in section 58 (0. 

VII, r. 9 and 0. IV, r. 2) of the Code of 

Sjpooickl ^ 

of w;: Civil Procedure shall, in the case of such 

XIV of 1882. suits, instead of beingf entered in the 

V of 1908. . , „ . , 

register of civil suits prescribed by that 

section, be entered in a special register to be kept by 
each Civil Court, in such form as the Local Govern- 
ment may, from time to time, prescribe in this behalf. 

Form of Register. — The Local Government has directed that the 
Special register to be kept by each Civil Court, under the provisions of 
this section, shall be in the form prescribed by O. IV, r. 2, Act V of 1908. 
and numbered as 14 of Sch. I, Appendix H annexed to that Act 
(Notiheation dated the 20th February, 1886, published in the Calcutta 
Gazette oi 3rd, 1886, part I, p. 142/ 

Special Register of rent suits for statistical purposes 
only. — The provision in'Act VIII, of 1869, B. C., directing suits institut- 
ed under that Act to be entered in a separate register was for statistical 
purposes, and not for the purpose of separating into parts the jurisdiction 
exercised by one Court, so as to render a suit brought under that Act 
liable to be' stuck off in order that a fresh suit might be brought under 
Act VIII of 1859 in the same Court and on the same of cause of action, 
even supposing that the suit was not really a suit for rent, and that the 
consideration stipulated to be paid for the defendant’s occupation of the 
land was charity and not rent (Jallaluddin v. Butne^ 18 W. R., 99). 
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The mere fact of a suit having by some mistake of the office been regis- 
tered in the book of rent suits does not conclude the plaintiff or render 
his suit liable to dismissal {Ramnarain Mitra v. Nobin Chandra 
Murdafarash^ i8 W, R., 208). There should be no question in the mind 
of a Court as to which side of the Court is to entertain the suit, or under 
what Act it is to be tried. It was one of the purposes of the legislature, 
when it removed the cognizance of a certain class of actions from the 
Collector's Court to the Munsif’s Court, that there should no longer be any 
question in any case whether the suitor had invoked the exercise of the 
right jursidiction, and whether the Court was competent to do complete 
justice between the parties. It is the plain duty of a Court when a suit 
is brought before it to entertain it and to endeavour to try the matter in 
question between the parties upon the whole merits [Puria^ Daita 
Rai V. Feku Rai^ 19 W. R., 160). Two causes of action, one by plaintiff 
as purchaser of arrears of rent, and the other for rent due, were held to 
be properly joined in one suit cognizable by the Civil Court without any 
such distinction as that of different sides of the Court ( Bhagwan Sakai 
V. Sangessar Chaudhri^ 4$i). A Civil Court has jurisdiction 

to try a suit for possession whether it be brought under Act VIII, B. C., 
of 1869, or as a regular cm\ smi (Gobind Makiun Ram RheUman 
Singh, 22 W. R., 478). 


147. Subject to the provisions of section 373 
(0. XXIII, r. 1) of the Code of Civil 
suits. Procedure, where a landlord has msti- 

XIV of 1882. tuted a suit against a raiyat for the 
V of 1908. recovery of any rent of his holding, 
the landlord shalj not institute another suit, against 
him for the recovery of any rent of that holding 
until after three months from the date of the insti- 
tution of the previous suit. 


Object of the aeotion.— The object of the section, according to 
the Select Committee, was “to prevent raiyats being harassed by succes- 
sive suits for rents when by agreement or custom a larger number 
of instalments than four may be established.” (Selections from papers 
relating to Bengal Tenancy Act, 1885, p. 385). 
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[147A. (1) The provi- 


jb Compromise of 
r suits between 
landlord and 
tenant. 


sions of sec- 
tion 375 (O. 
XXIII, r. 3) 


of the Code of Civil 


Procedure shall not apply 
to any suit between 
landlord and tenant as 


such. 


(2) If any suit between 
landlord and tenant as 
such is adjusted wholly or 
in part by any lawful 
agreement or compromise, 
or if the defendant satis- 
fies the plaintift* in respect 
to the whole or any part 
of the matter of the suit, 
the Court” shall pass a 
decree in accordance with 
such' agreement, compro- 
mise or satisfaction, so far 
as it relates to the suit : 

Provided that no decree 
shall be passed in accord- 
ance with any agreement, 
or compromise the terms 
of which, if they were em- 
bodied in a contract, could 
not be enforced under this 
Act. 


147 A. Notwithstand- 
Cumpi'omise of anything 

suits between ^ontniripd in 

landioixi and coniameu in 
tenant. section 375 

(O. XXIII, r. 3) of the 
Code of Civil Procedure 
if any suit between land- 
lord and tenant as such is 
wholly or partly adjusted 
by agreement or compro- 
mise, the Court shall not 
pass a decree in accord- 
ance with such agreement 
or compromise unless it is 
satisfied for reasons to be 
recorded in writing, that 
the terms of such agree- 
ment or compromise are 
such that if embodied in 
a contract they could be 
enforced under this Act : 

Provided that in the 
case of a suit instituted by 
the landlord to enhance 
the rent, the enhancement, 
if any, agreed upon may 
be decreed if the Court be 
satisfied, for reasons be 
recorded in writing, that 
such enhancement is fair 
and equitable and in ac- 
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(3) Where any agree- 
ment or compromise has 
been made for the purpose 
of settling a dispute as to 
the rent payable, the 
Court shall, in order to 
ascertain whether the 
effect of such agreement or 
compromise would be to 
enhance the rent in a man- 
ner, or to an extent, not 
allowed by section 29 in 
the case of a contract, re- 
cord evidence as to the 
rent which was legally 
payable immediately be- 
fore the period in respect 
of which the dispute arose. 

(4) Where the terras of 
any agreement or compro- 
mise are such as might 
unfairly or inequitably 
aftect the rights of third 
parties, the Court shall 
not pass a decree in ac- 
cordance with such agree- 
ment or compromise, un- 
less and until it is satisfied 
by evidence, that the 
statements made by the 
parties thereto are correct 


cordance with the rules 
laid down in this Act for 
the guidance of Courts in 
increasing rents. 

Section 147A as enacted 
by Bengal Act I of 1907, Im- 
poses serious obstacles to the free 
compromise of certain suits between 
landlord and tenant as such. The 
Select Committee say : — 

“Judicial officers and others arc 
strongly opposed to the proposed 
section 147A on the ground that 
when the parties before the Courts 
have come to a compromise, neither 
is likely to assist in any enquiry 
which the Court may endeavour to 
make and that it will in practice be 
impossible to arrive at the truth. 

As a decree cannot affect the 
rights of third parties, the proposed 
sub-section (4I would seem to be un- 
necessary. Moreover the effect of 
the proposed section would seem to 
be that even in a suit for enhance- 
ment, the landlord could not obtain 
by compromise, an enhancement 
exceeding that obtainable by con- 
tract, though in itself fair and equit- 
able and such as the court might 
decree on contest. The majority of 
us are of opinion that it is not in the 
interests of either landlord or tenant 
that when the parties have come 
to court they should be required to 
contest every enhancement-suit to 
the bitter end, and that in a suit pro- 
perly framed for the purpose it 
should be open to the parties to enter 
into compromises providing for a 
reasonable and legal enhancement.” 
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Under the section as altered by 
this Act the courts are not blindly 
to accept compromises entered into 
between landlord and tenant, but will 
be able to act upon compromises by 
which the parties agree to equitable 
enhancements within legal limits. 

This section was added by sec. 42 
Act I, E. B. C., of 1908. 

Illvslratum, — Aj a proprietor, agrees that his tenant, shall be recorded 
as an oocupancy-raiyat ; this affects the rights of the tenants of B, The 
Court must, under sub-section (4), inquire whether ^ is a tenure-holder or a 
raiyat as defined in sectoin 5. If the Court finds on the evidence that is a 
raiyat, it may pass a decree in accordance with the agreement, but shall not 
do so if it finds that .5 is a tenure-holder. 

(5) A decree passed in accordance with any lawful 
agreement, compromise or satisfaction shall be final 
so far as it relates to so much of the subject-matter 
of the suit as is dealt with by such agreement, com- 
promise or satisfaction.] 

This section was added by sec. 42, Act I, B. C., 1907. Its object is 
explained in the Notes on Clauses of the Bill of 1906, as follows : 

**The proposed section 147A is intended to give to Civil Courts the same 
power to disregard illegal and inequitable compromises regarding rent and 
other matters in suits between landlord and tenant as such, as it is proposed 
to confer upon Revenue Officers engaged in the preparation of the rocord-of 
rights. Section 375 of the Code of Civil Procedure governs compromises 
filed in suits under the present law, and there is reason to believe that decrees 
have been passed giving effect to compromises containing illegal and inequi- 
table provisions, and in particular that the provisions of section 29 regard- 
ing the limits of enhancement of rent by contract between landlord and 
tenant have frequently been nullified in this way.” 

See note to sec. 109 B, p. 371. 

In all areas for which a record-of-rights 
has been prepared and finally published 
under sub-section (2) of section 103A, a 
Civil Court shall, in all suits between 
landlord and tenant as such, have regard 
to the entries in such record-of-rights relating to the 


[147B. 

Regard to 
be paid by Civil 
Courts to entri' 
es in record-of- 
rights* 
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subject-matter in dispute which may be produced 
before it, unless such entries have been proved by 
evidence to be incorrect ; and when a Civil Court 
passes a decree at variance with such entries, it shall 
record its reasons for so doing,] 

This sectioa was added by section 42, Act I, B. C., 1907. In the 
Notes on Clauses of the Bill it was said : 

“The proposed section 147B is intended to define more clearly the force 
to bo attached to entries in the record-of -rights in proceedings and suits 
between landlord and tenant as such. Under the present A.ct, (section 103B), 
such entries are presumed to be correct until the contrary is proved. But 
cases have occurred which indicate that it is doubtful whether the Courts 
pay sufficient attention to this presumption. It is proposed therefore to 
provide that the Courts shall have regard to the entries in the record-of- 
rights, unless such entries have been proved by evidence to be incorrect, and 
that when a Court passes a decree at variance with such entries, it shall 
record its reasons for so doing.” 

The expressioa ** subject-matter in dispute” was introduced into the 
section by the Select Committee on the Bill of 1906, as they considered 
“ that the Court should have regard to entries in the record-of-rights 
which may be produced before it, and which are relevant to any matter 
in dispute between the landlord and tenant.” 


t^ASTERN BENGAL & ASSAM. 


148 * 1’he following 148 . The following 

Procedure in Procedure in shall 

rent suits. apply to suits apply to suits 

for the recovery of rent : — for the recovery of rent : — 


(a) sections 121 to 127 


XIV of 1882. 
V of 1908. 


(both inclu- 
sive) (O. XI, 


rr. 1, 2, 3, 5, 
6, 8, 11), 129(0. XI, 
r. 13), 305 (O. XXI, 
r. 83) and 320 to 


326, (ss. 68, 70, 71, 


(a) sections 121 to 127 
(both inclu- 


XIV of 1882. 
V of 1908. 


sive) (O. XI, 


rr. 1, 2, 3, 5, 
6,8, 11), 129(0. XI, 
r. 13), 305 (O. XXI, 
r. 83) and 320 to 
326 (ss. 68, 70,- 71, 
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72 and Sch. Ill) 
(both inclusive) of 
the Code of Civil 
Procedure shall not 
apply to any such 
suit ; 


72 and Sch. Ill) 
(both inclusive) of 
the Code of Civil 
Procedure shall not 
apply to any .such 
suit ; 


(6) the plaint shall 
contain, in ad- 
dition to the 
p a r t i c ulars 
specified in section 
50 (O. VII, rr. 1, 


XIV of 1882 
V of 1908. 


2, 4, 5, 6,) of the 
Code of Civil Pro- 


cedure, a statement 
of the situation, 
designation, extent 
and boundaries of 
the land held by the 
tenant ; or, where 
the plaintiff is un- 
able to give the ex- 
tent or boundaries, 
in lieu thereof a de- 
scription sufficient 
for identification ; 


XIV of 1882. 
V of 1908. 


{b) the plaint shall 
contain, in 
addition to 
the particu- 
lars specified in sec- 
tion 50(0. VII, rr. 1, 
2, 4, 5, 6,) of the 
Code of Civil Pro- 
cedurej a statement 
of the situation, 
designation, extent 
and boundaries of 
the land held by the 
tenant ; or, where 
the plaintiff is un- 
able to give the ex- 
tent or boundaries, 
in lieu thereof a des- 
cription sufficient 
for identification ; 


[(i 1) where the suit 
is for the rent of 
land situated with- 
in an area for which 
a record-of-rights 


(6 1) where the suit is 
for the rent of land 
situated within an 
area for which a re 
cord-of-rights has 
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has been prepared 
and finally publish- 
ed, the plaint shall 
further contain a 
list of the survey 
plots comprised in 
the tenancy and a 
statement of the 
rental of the tenancy 
according to the re- 
cord-of-rights, un- 
less the Court is 
satisfied, for reasons 
to be recorded in 
writing, that the 
plaintiff was pre- 
vented by any suffi- 
cient cause from 
furnishing such list 
or statement ; 

Provided that, in all 
cases in which the 
Court admits a 
plaint which does 
not contain such 
statement, the Court 
shall, and in any 
other case in which 
it sees fit the Court 
may, require the 
Collector to supply, 
without payment of 
fee a verified or 


been finally publish- 
ed, the plaint shall 
contain a statement 
of the serial number 
or numbers borne by 
the tenancy in the 
record-of-rights, and 
of the area and 
rental of the tenancy 
according to such 
record unless the 
Court is satisfied, 
for reasons to be re- 
corded in writing, 
that the plaintiff 
was prevented by 
any sufficient cause 
from furnishing such 
statement : 

Provided that, in all 
cases in which the 
Court admits a 
plaint which does 
not contain such 
statement, the Court 
shall, and in any 
other case in which 
it sees fit, the Court 
may require the 
Collector to su|)ply, 
without payment of 
fee, a verified or 
certified copy of, or 
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certified copy of, or 
extract from, the 
record-of-rights re- 
lating to the ten- 
ancy ; 

(62) where an altera- 
tion has been made 
in the area of the 
tenancy, since the 
record-of-rights was 
prepared and finally 
published, the plaint 
shall further contain 
a statement of the 
rental of the original 
tenancy according to 
the record-of-rights, 
together with a 
statement showing 
how the amount of 
rent claimed in the 
suit has been com- 
puted.] 

(c) the summons shall 
be for the final dis- 
posal of the suit, un- 
less the Court is of 
opinion that the 
summons should be 
for the settlement 
of issues only ; 


extract from, the 
record-of-rights re- 
lating to the ten- 
ancy : 

Provided also that 
such statement when 
contained in the 
plaint shall be deem- 
ed to be a descrip- 
tion of the land suffi- 
cient for identifica- 
tion within the mean- 
ing of clause (6). 

(62) Where an altera- 
tion has been made 
in the area of the 
tenancy, since the 
record-of-rights was 
prepared and finally 
published, the plaint 
shall further contain 
a statement of the 
rental of the original 
tenancy according 
to the record-of- 
rights, together 
with a statement 
showing how the 
amount of rent 
claimed in the suit 
has been computed. 



Seo. 148.] 


PROCEDURE IX RENT SUITS, 


461 


(d!) the service of the 
summons may, if the 
High Court by rule, 
either generally, or 
specially for any 
local area, so directs, 
be effected, either 
in addition to, or in 
substitution for, any 
other mode of 
service, by forward- 
ing the summons by 
post in a letter 
addressed to the 
d efendan t 
XIV of 1866 . and register- 
ed under 
Part III of the 
Indian Post Office 
Act, 1866 

when a summons is so 
forwarded in a letter, 
and it is proved that 
the letter was duly 
posted and register- 
ed, the Court may 
presume that the 
summons has been 
duly served ; 

(e) a written state- 
ment shall not be 


(c) the summons shall 
be for the final dis- 
posal of the suit, un- 
less the Court is of 
opinion that the 
summons should be 
for the settlement 
of issues only ; 

(d) the service of the 
summons may, if the 
High Court by rule, 
either generally, or 
specially for any 
local area, so directs, 
be effected, either 
in addition to, or in 
substitution for, any 
other mode of 
service, by forward- 
ing the summons by 
post in a letter 
addressed to the 

defendan t 
XIV of 1866. and register- 
ed under 
Part III of the 
Indian Post Office 
Act, 1866 

when a summons is so 
forwarded in a letter, 
and it is proved that 


(1) Now read "Chapter VI of the Indian Post Office Act, 1898.” 
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filed without the 
leave of the Court ; 


XIV of 1882. 
V of 1908. 


(y) the rules for re- 
cording the 
evidence of 
witn esses 
prescribed by sec- 
tion 189 (O. XVIII, 
r. 13) of the Code 
of Civil Procedure 
shall apply, whether 
an appeal is allowed 
or not : 


[{ ff) when any account- 
books, rent-rolls, col- 
lection-papers, mea- 
surement-papers or 
maps have been pro- 
duced by the land- 
lord before any 
Court, and have 
been admitted in 
evidence in a suit 
pending therein, 
copies of, or extracts 
from, such docu- 
ments, certified by a 
duly authorized offi- 
cer of such Court to 
be true copies or ex- 
tracts, may, with 


[Ohap. ^III. 

the letter was duly 
posted and register- 
ed, the Court may 
presume that the 
summons has been 
duly served ; 


(e) a written state- 
ment shall not be 
filed without the 
leave of the Court ; 


XIV of 1882, 
V of 1908. 


{/) the rules for re- 
cording the 
evidence of 
witnesses 
prescribed by sec- 
tion 189 (O. XVIII, 
r. 13) of the Code 
of Civil Procedure 
shall apply, whether 
an appeal is allowed 
or not ; 


{Jf) when any ac- 
count-books, rent- 
rolls, collection- 
papers, measure- 
ment-papers, maps 
or extracts from re- 
cord-of-rights have 
been produced by 
the landlord before 
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the permission of the 
Court, be substitut- 
ed on the record for 
the originals, which 
may then be return- 
ed to the landlord ; 

and thereafter copies 
and extracts, so cer- 
tified, may be ad- 
mitted in evidence 
in any other suit 
instituted in the 
same or any other 
Court, unless the 
Court before which 
they are produced 
sees fit to require 
the production of 
the originals. ;] 

{g) the Court may, 
when passing the 
decree, order on the 
oral application of 
the decree-holder 
the execution there- 
of, unless it is a dec- 
ree for ejectment 
for arrears ; 

{h) notwithstanding 
XIV of 1882 anything con- 
V of 1908 . • Gained in sec- 

tion 232 (O.XXI,r. 


any Court, and have 
beeq admitted in evi- 
dence in a suit pen- 
ding therein, copies 
of, or extracts from, 
such documents, 
certified by a duly 
authorized officer of 
such Court to be 
true copies or ex- 
tracts, may, with the 
permission of the 
Court, be substitut- 
ed on the record for 
the originals which 
may then be return- 
ed to the landlord ; 

and thereafter copies 
and extracts, so cer- 
tified, may be ad- 
mitted in evidence 
in any other suit ins- 
tituted in the same 
or any other Court, 
unless the Court be- 
fore which they are 
produced sees fit to 
require the produc- 
tion of the originals ; 

{g) the Court may, 
when passing the 
decree, order on the 
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16) of the Code of 
Civil ProAedure, an 
application for the 
execution of a dec- 
ree for arrears ob- 
tained by a landlord 
shall not be made by 
an assignee of the 
decree unless the 
landlord’s interest in 


oral application of 
the decree-holder 
the execution there- 
of, unless it is a dec- 
ree for ejectment for 
arrears ; 

(h) notwithstanding 
XIV of 1882 anything con - 
V of 1908. tained in see- 


the land has become 
and is vested in him. 

Extended to the Chota Nagpur 
Division except the district of Man- 
bhum (Not, Feb. 9th, 1903) but for 
section 50 of the Code of Civil Pro- 
cedure in cl. (b), read sections 46 
and 47 of the Chota Nagpur Land- 
lord and Tenant Procedure Act, 
see : Appendix V. The present 
Law there, however, is Act VI, 
B. C., 1908. 

Claiise (a). Sections of Civil 
Procedure Code inapplicable. 
—Sections 121 to 127 of the Civil 
Procedure Code (O. XI, r. i-ii of 
Act V of 1908) relate to the exami- 
nation of parties by interrogatories. 
Section 129 (O. XI, r. 13 of Act V of 
1908) gives a Court power to order 
discovery of documents. Section 
305 (O. XXI, r. 83 of Act V of 1908) 
empowers a Court to postpone a sale 
to enable the defendant to raise the 
amount of the decree by mortgage, 
Ibase or private sale of the property. 
Sections 320 to 326 (ss. 68-72 and Sch. 
lIlofAct Vof 1908) relate to the 


tion 232 (O. XXI, r, 
16) of the Code of 
Civil Procedure, an 
application for the 
execution of a dec- 
ree for arrears ob- 
tained by a landlord 
shall not be made by 
an assignee of the 
decree unless the 
landlord’s interest in 
the land has become 
and is vested in him. 

This section has been altered so 
as to suit local circumstances. The 
Select Committee say : — “ Owing 
to the sub-in feudation that compli- 
cates tenures in many districts of 
this Province, Settlement Officers 
in those districts, have found it im- 
practicable to give to landlords a 
list of the survey-plots comprised in 
each tenancy. Tftey have given 
instead to each group of landlords 
a statement containing, inUr aha. 
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transfer to the Collector for execu- the number of the KhewM or 
tion of decrees relating to immove- Khatian^ the rent and the area of 
able properly which the Local the tenancy.” 

Government with the sanction of the The land lord is therefore re- 
Governor-General in Council may quired to give only such information 
effect by notification in the official as he has been given by the Settle- 
Gazette. From this clause as well ment Officers and this will be con- 
as from sec. 143, it would appear sidered to be a description sufficient 
that the provisions of the Civil for identification within the mean- 
Procedure Code (Act V of 1908) ing of druse 

relating to execution, including those Sub-section 2— The provisions 
of sec. 244, (S. 47) are applicable to of this sub-section have been ex- 
decrecs obtained under this Act. The tended to extracts from the record- 
transferee of a portion of a holding of-righls. 
is a representative of the judgment- 

debtor within the meaning of s. 244, C. P. C., {liiichhu Lai Sahu v. lUshu 
Nalh Jha^ ii C. \V. N., cxii). A landlord is entitled to bring one suit 
for the total rents of three separate holdings giving the total area as the 
sum of the three holdings (Nanda Lall Mukherji v, Sadhu Charan 

C. L. J., 96). 

A suit for rent against some of several joint tenants is maintainable, 
as joint tenants are jointly an I severally A^tl/i Ray w 

Naj^cftdra Nnrain Nandi\ ii C. \V. N., 1026). 

The provisions of sec. 244, (s. 47* apply to proceedings in execution of 
decrees under Act VIII of 1869, B. C., but not under Act X of 11859 
{Urajo Gophl Sarkar Basirunnissa Bibi^ 15 Calc., 179). 

Clause (b).— Extent and boundaries of land to be specified 
in plaint — The provisions of this clause are imperative ; yet, in suits 
for the recovery of rent, the extent and boundaries of the land held by 
the tenant would not seem to be material, except when the amount of 
rent recoverable depends on the area of the land and the rent is to be 
calculated at so much per bigha. Such particulirs would seem as a 
general rule to be required only in suits for the recovery of possession 
{^Mahomed Ismail v. Dhandur Kishor Narain^ 25 W. R., 39). If either 
the landlord or the tenant desires to have the situation, quantity and 
boundaries of the subject of the tenancy determined, this can always 
be effected, by an application under sec. 158. It has, however, been 
held that “in a suit for arrears of rent, where the plaintiff claims a certain 
rent as payble in respect of certain lands mentioned in the plaint, and 
the defendant denies the occupation of these lands at the rents alleged 
by the plaintiff, but admits that he holds other lands at different rents, • 
the proper issue to be tried is whether the defendant holds the lands 

30 



466 


BENGAL TENANCY ACT. 


[Chap. XIII. 


set forth in the plaint at the rent specified. A simple issue as to whether 
the defendant holds the jamas set forth in the plaint under the plaintiflf 
ts not sufficient i^Bhaichal Nasyo v. Shammiyisi Mahomed^ i C. W. N., 
152), and in Rash Dhari Gop v. Khokhan (24 Calc., 435), it has 

been said that “from sec. 148 {b) of the Bengal Tenancy Act it would 
seem to be necessary that in a suit for the recovery of rent the land in 
respect of which that rent is payble should be clearly defined.” In a 
later case {Pizaritddui Laskar v. Ambica Charan ^ C. W. N., 

121), however, it was laid down that in a rent suit it is not absolutely 
necessary to give the extent and boundaries of the lands in respect of 
which rent is claimed, and that where there is difficulty in giving these 
particulars, it would be enough if a description sufficient for identification 
is given. In this suit, the Lower Appellate Court had decreed the suit 
without deciding the question of the area of the lands and leaving that 
question open, and it was held that its decision was correct and did not 
contravene the provisions of this clause. See also Dur^a Charan Laha 
V. Kala Chand Bisiuas^ (7 C. W. N., 615^. There is no provision in the 
Civ. Pro. Code authorising the dismissal of a suit on the ground that 
land in dispute as described in the plaint cannot be identified {/aladhar 
Mandal v. Kinu Mandal^ i C. W. N., clxxxix. See also Ka::im v. 
Danesh, i C. W. N., 574 ; Krishnaya Navada v. Pauchu^ 17 Mad., 187). 
But in Murari Mohan Deb v. Aniritcsioarl Dcbt\ ( i C. L. J., 27;/', it 
was held that the plaint did not comply with the provisions of this 
clause, that the description given therein was not sufficient for the 
identification of the lands, and that the suit must be dismissed. In a 
later case however (Rajcndra f.al Gossami v. I lira Lat 13 C. W. 

N., xix) the dismissal of a suit on the ground of the failure of the 
plaintiff to supply a correct description of the boundaries was held bad. 

New clauses (bl) and (b2).- The Select Committee in their 
report on the Bill of 1906 say with reference to these clauses : — 

“Wo are of opinion that it is necessary ta re(|uiro the Coart to record 
reasons when it dispenses with a statement in the plaint. Unless this is 
done, some landlords will file plaints not containing tin? required partiimlars, 
and to save themselves trouble, Miin-sifls will ccintiniu; to decree according to 
the claims without reference to the record-of-rights. If the Munsiffis re- 
quired to record his reasons for dispensing with the statement of the rental 
according to the record, he will insist on such particulars being furnished 
wherever possible. 

We consider that in addition to a statement of the rental of a tenancy, 
the plaint should show the survoy-xdot numbers comprised in the hfdding. 
The Court should not bo allowed t<» have any excuse for not referring to the 
entries in the record-of-rights. Where a plaintiff, for a good and sufiKuent 
reason, fails to produce a statement of the rental or a list of survey-plot 
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numbers, tlio Court shouhl Imj obli^'ud to cull for n copy of the record from 
tlio Collector. We think that df^Iay will bo prevented and corruption of the 
amla checked if in all cases the reoord-of-rights is supplied by the ColIeotOr 
direct to the Court. No fees sliould be charged in a/jy ease for the copies. 

We have thought it necessary to make it rpiito clear that a statement of 
rental and of survey plots in the ^daint will be necessiry, in cases where, 
since the record was finally published, a holding has betm divided during 
partition proceedings, ^)r amalgamated with another holding, or in other ways 
treated so as to obscure its identity.” 

Clause (c). The summons. — The provisions of this clause show 
that ordinarily issues need not be fr.amed in rent suits. High Court Circu- 
lar, No. 372 of the 4th February, iSyr, issued under the provisions of Act 
VIII, (Ii C.,) of 1869, directs, th it no suit for arrears of rent is to be pro- 
ceeded with c.r until the expiry of 14 days from the date of the 
service of the summons (High Court’s Circular Orders, Civil, Chap. I, 
P- 53 )- 

Clause (d.) Service of summons by post. -The High Court 
has not yet framed any rule for the service of the summons by post. 
The latter part of this clause is in accordance with the rulings in the 
cases of Lttif AH Miah v. Pinri Mohan Rai (16 W. R., 223), and 
joa^endra Chandra (Hiosh v. Dwarkanafh Karmokar (15 Calc., 681), 
in which it was laid clown that a person refusing a registered letter sent 
by post cannot afterwards plead ignorance of its contents. 

Clause (e).- Court-fees on written statements. —A written 
statement filed by a defendant in a civil suit at the first hearing does not 
recjuire a Cciurt-fee stamp AH v. ICidir .\rahonii'd^ 12 C. L. R., 

367 ; V. Ycknath^ 5 Bom., 400). A written statement called for 

by the Court after the first hearing is also exempt from Court-fee duty 
under sec. ic;, cl. iii, Act VII of 1870 (^Na^u v. Yckn ith^ 5 Bom., 400). 

Clause (f).— Evidence how to be recorded.— In suits for the 
recovery of rent whether an appeal is allowed or not (see sec. 153), 
evidence is to be recorded under sec. 189 (O. XVIII, r. 13) of the Civil 
Procedure Code (Act V of 1908), which provides that evidence need not 
be recorded at length ; “but the Judge as the examination of each witness 
proceeds, shall make a memorandum of the substance of what he deposes, 
and such memorandum shall be written and signed by the Judge with 
his own hand, and shall form part of the record.” 

In a suit for ejectment, the Munsif, instead of recording the evidence 
in full in the language of the Court, recorded it in English, as if it were 
a suit for rent : held, that this was a mere irregularity which was cured 
by sec. 578, C. P. C., (s. 99 of Act V t)f 190S). {Ratan L il Giri v. Farashi, 

\ I C. W. N , 826). 
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Clause (ft).— In the Notes on Clauses to the Bill of 1906, it was said.— 

“Much incoiivonienoc is caii^od to lanillorJs, owing to ’theii* original rent- 
rolls, collection and measurement papers and account books having to bo 
simultaneously filed in Court in difTerent suits for the recovery of arrears of 
rent. The new clause [Jf) provides that, when the originals have been 
once produced in Court in any suit, the landlord may be permitted to file 
certified copies of extracts in subsequent suits,” 

The clause was modified by the Select Committee, who observed : — 

“We think that the provisions of the clause should 1)2 extended to maps, 
and that original copies and extracts should not acquire the evidential value 
proposed, unless the originals have been not onl^’ produced but also admitted 
in evidence.” 

Clause (g).— Execution of decrees of ejectment for arrears. 
— A decree for ejectment for arrears of rent is not in any case to be exe- 
cuted for fifteen days [sec. 66 (2)], which period may be extended [sec. 
66 (3)]. In such a case execution on the oral application of the decree- 
holder obviously cannot be granted. 

Clause (h).— Assignment of decrees for arrears of rent.— 
A sale held in execution of a decree for arrears of rent on an application, 
by the assignee of the decree when the landlord's interest in the property 
itself is not transferred to the assignee, passes no title to the auction pur- 
chaser. A purchaser of the same property cat a sale held in execution of 
a mortgage decree obtained after the first sale, acquires a good title as 
against the first purchaser {Guru C/iaynn Naih v. Kariik Nath^ 10 C. W. 
N., 44). The provisions of this clause do not apply to a case in which 
a decree is transferred by operation of law c. when the decree-holder 
dies, and the right to execute the decree vests in his heir or representa- 
tive KUma Sunday i Dasi v, Brajanath Bhattacharji^ 16 Calc., 347). The 
word “assignee” as used in this clause does not include trustees who 
execute decrees under an assignment, which is not for their benefit but 
for the benefit of the heir of the assignor {Chatrapnt Sinji^h v. Gofn Chnnd 
Boihra^ 26 Calc., 750 : 4 C. W. N., 446 ; Moharaj Bahadur v. Surendro 
Narain^ 12 C. W. N., cxxii, s. c., suhnom^ Maharaj Bahadur v. Forbes^ 
35 Calc., 737 )* 

The fact that an assignment of a decree for arrears of rent was made 
before the coming into force of the Tenancy Act will not protect from the 
provisions of sec. 148 {h) an assignee who proceeds to execution after- 
wards ; but execution cannot be refused where before that Act came 
into operation the assignment had been recognized by a Court of exe- 
cution under sec. 232 of the Civil Procedure Code {Kaihish Chandra 
Rai V. Jadunath Rai^ 14 Calc., 380). When a decree for rent had 
been passed before the passing of the Bengal Tenancy Act, and had 



Sec. 148.] 


SUITS BY GO-SHARER LANDLORDS. 


46 9 

been assigned to a benamidar after the passing of the Act, and exe- 
cution had been taken out by him, though the landlord’s interest had 
not become vested in him, and certain taluks had been sold on his 
application and had been purchased by himself, it was held that the 
sales were bad and could not be regarded as sales at which the purchaser 
became entitled to the taluks free of all incumbrances. “Though the 
decree was passed under the former Rent Act,” it was said, the assign- 
ment of the decree and the application for execution by the “ assignee 
having been made after the Bengal Tenancy Act came into operation, 
clause of section 148 of that Act must apply to the execution pro- 
ceedings ; and the sale upon such an application, which is prohibited 
by that clause, must be held to be no sale under the rent law” {Shashi 
B hit shall Guha v. Ga<^an Chaudni Shaha^ 22 CaXc.^ In a case in 

which an ijaradar on the expiry of his lease sold all his decrees for rent 
and all arrears of rent due to him to three persons, two of whom were 
his superior landlords, it was contended that section 148 {Ji) was no 
bar to the execution of the decrees, as the landlord’s interest had vested 
in the superior landlords on the determination of the ijara. It was, 
however, held that sec. 148 {h) was a bar to the execution, as the 
ijaradat^s interest as landlord had not vested in the superior landlords 
{Divarkanath Sen v. Piarimohan Sen^ 1 C. \V. N., 694). An appli- 
cation for execution by the assignee of a decree which was obtained 
by a landlord against a defaulting tenant for arrears of rent which 
accrued due between the date of sale of the tenure in execution of a 
previous decree for rent and the date of the confirmation of such 
sale, is barred by this clause, as being one for the execution of a 
decree for arrears of rent (A\i/u//a J/ayi Banurji v. Surendra Nath 
Mukhurji^ 26 Calc., 176). It has also been ruled that although, if 
a landlord’s interest has been vested in an assignee of a rent decree, 
he can execute it, yet the decree so assigned ceases to be a 
rent decree and becomes only an ordinary civil demand recoverable under 
the Code of Civil Procedure {Dina Nath De v. Golap Mo/iini Dasi^ i C. 
VV. N., 183). See also Bha-e;ioan Sahai v. San^e^eshar Chaudhri (19 W. R., 
431), and the note to sec. 72, p. 245 on the subject of "'‘Back rentsP As 
to how decrees passed under the former law are to be executed after 
the coming into operation of the. Tenancy Act, see note to sec. 2 (4', 
pp. 11-15. 

A decree obtained in a suit for rent brought by a landlord who ceases 
to have interest in the land during the pendency of the suit is not a decree 
for rent. When such a decree is assigned by the decree-holder and 
is afterwards re-assigned to him, this clause is no bar to the execution 
of the decree {Naj^endra Nath Basu v. Bhuban Mohan Chakravartti^ 
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6 C. W. N., 91,) When the plaintiff in a suit is shown to have been the 
landlord at the date of suit and also at the date of decree, both suit and 
decree would be under the Act, and the fact that the plaintiff sold his 
interest in the tenure subsequently to obtaining the decree will not 
prevent him from obtaining the benefit of sec. 65 (Kheira Pal Singh 
V. Kritarthamayi Dasi^ 10 C. W. N., 547 ). 

In a suit for rent by an assignee of the landlord, when the landlord 
admits that he has sold the arrears of rent to the plaintiff, and when such 
landlord is also a party to the suit, it is not open to the Court to find 
that the :>ale is benami (Anirita Lai MiikJmrji v. Giridhar Ghosh^ 5 
C. L. J., 398). 


[148A. Where a co- 

Suits for arrears sharer laiul- 

ir 'U: i”d who h„s 
instituted a 
suit to recover the rent 
due to all the co-sharer 
landlords in respect of an 
entire tenure or holding, 
and has made all the re- 
maining co-sharers parties 
defendant to the suit, is 
unable to ascertain what 
rent is due for the whole 
tenure or holding, or whe- 
ther the rent due to the 
other co-sharer landlords 
has been paid or not, 
owing to the refusal or 
neglect of the tenant, or 
of the co-sharer landlords 
defendant to the suit, to 
furnish him with correct 
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148A. Where a co- 

Suits for arrears shaier land- 
of rent by co- 1„„.| • 

sharer land- 

entitled to 
sue for his share of the 
rent separately and has 
instituted a suit to recover 
the rent due to all the co- 
sharer landlords in respect 
of an entire tenure or 
holding, and has made all 
the remaining co-sh.arers 
parties defendant to the 
suit, is unable to ascertain 
what rent is duo for the 
whole tenure or holdin<^ 

O’ 

or whether the rent due 
to the other co-sharer 
landlords has been paid 
or not, owing to the 
refusal or neglect of the 
tenant, or of the co-sharer 
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information on those 
points, or on either of 
them, 

such plaintiff co-sharer 
landlord shall bo entitled 
to proceed with the suit 
for his share only of the 
rent, and a decree obtained 
by him in a suit so framed 
shall, as regards the re- 
medies for enforcing the 
same, be as effectual as a 
decree obtained by a sole 
landlord or an entire body 
of landhjrds in a suit 
brought for the rent due 
to all the co-sliarors.] 
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landlords defendant to the 
suit to furnish him with 
correct • information on 
these points, or on either 
of them, 

.such plaintiff co-sharer 
landlord shall be entitled 
to proceed with the suit 
for his share only of the 
rent, and a decree obtain- 
ed by liiiTi in a suit so 
framed shall, as regards 
the remedies for enforcing 
the same, be as effectual 
as a decree obtained by a 
sole landlord or an entire 
body of landlords in a suit 
brought for the rent due 
to all the co-sharers. 

This section was added by sec. 44 
Act I, E. B. C., of 1908. 

*‘The intention of the framers of 
the bill was to limit the application 
of this clause to such co-sharers as 
collect their shares of the rent 
separately. We have inserted words 
to make their intention clear.” Rep. 
Sel. Com. 


This section was added to the Act by s. 44, Act I, B. C., of 1907. Its 
object is explained in the Notes on Clauses of the Bill of 1906 as follows : 

“ Uiidor the present l.iw, considerable dilliculty in realizing rents is often 
experienced by co-sharer landlord.^, who make rent (collections jointly. A 
decree for arrears of rent, obtained by a co-sharer for the amount duo to him 
alone, is a mere money decree {Jo<jemlra Xafh (rho'^h v. Pahan Chandra Ghosh 
S U, W. N., 47-) and the tenure or holding, in respect of which the arrears 
arc due, does not pass to Uie purchaser in a sale for the exeeutiou of such a 
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deoreo {Narainuddin V, Srimanta Ohoahj 2d Calc., 219), unless ho oan gob 
himself recognised by tho other co-sharers. Docroos for arrears of ronb 
obtained by single oo*sharers, are therefore often of little value, and the 
system is further objectionable, in that it exposes the tenant to the trouble 
of several successive suits brought by different oo-sharcr landlords. Consider- 
ing that the majority of estates in the Province are hold by cosharer land- 
lords, it seems necessary to provide a remedy for tlie present state of tilings. 
As it is often impossible to get all the landlords to join in a suit for arrears 
of rent, a single co-sharor should bo empowered to sue for the rent due to all 
the co-sharers, and that the tenure or holding should pass in execution of a 
decree obtained in such a suit, provided that tho other co-sharers have Inson 
made parties.’* 

In the Notes on Clause 34 of the Bill, now added to the Act as section 
158 B, it is said : 

“ The object of this clause is to counteract the effect of several rulings (»f 
tho High Court, two of which are cited al)ovo in the note on clause 30, as 
to the nature of suits bought by co-sharer landlonls for arrears of rent and 
and as to tho effect of decrees obtained in such suits. Their result is that— 

(1) suits in which co-sharer landlords sue for rent are not rent suits, but 

money suits ; 

(2) the provisions of section 1 18 do not apply to them ; 

(3) evidence in such suits cannot be recorded summaril}’ ; 

(4) a second ajipeal lies in tliom, while an appeal is barred in tho caso of 

a decree obtained by a sole landlord ; 

(5) co-sharer landlords cannot sue for bnir years* rent as solo landlords can 

under article 2 Schedule III of tlie Act ; and 

(6) decrees obtained in suits by co-sharer landlords can bo execj^U‘d 

within twelve years, instead of within three, as in case of onlinary 

rent decrees. 

Such results are anomalous and inconvenient, and tho clause, the intro- 
duction of which has been recommended by the Iligli Court, will have tlid 
effect of removing them.” 

The Select Committee in their report say : 

V At the time V hen tho Bill was published in the (lazetto a reference 
had been macle to a Full Bench of the High Court in wliioh tho correctness 
of the decision in tho case of Joyendra Nalk Gho^k v. Pahan Chandra OhoMh, 
(8 C. W. N. 472) was called in question. In I)eccml»er last tho Full Benoli 
decided that the question propounded did not properly arise in the case in 

which it was referred, and declined to give any decnsioii f,n the point. Tho 

Hon’bleChicf Justice observed that as there appeared to bo a considerable 

conflict of judicial opinion on the ciucstion, it would be well if the Ixsgislature 
settled it. Clause 34, now sec. 158 B, therefore, seems to us to fully justified. 
Wc have inserted a new sub-section(‘)” (i.e. the new section 148A.) “as it 

(1) Founded on tho case of Pmkmk Lnl v. ELkwri Hnlyobind Hahni] OO Cnlc., 73r,.J 
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has been represented to us that the section would not benefit a large class of 
oo'sharer landlords who collect their shares of the rent separately and are 
not in a position to know the amounts of rent duo from the tenants to their 
co-sharers, and whether they have been paid or not. Such co-sharcr 
landlords will have no remedy unless they are allowed to sue for the rent due 
to them only, or to the entire body of co-sharers, according to the extent of 
the iriformation available. The new sub-section will allow a co-sharer to sue 
for his share only where his co-sharors or the tenant have neglected to supply 
him with information.” See also notes to secs. 158 11, 169, 188 A, and sched. 
Ill, arts. (2) and (6), 

149 . (1) When a defendant admits that money 

is due from him on account of rent, but 
pleads that it is due not to the plaintiff 
but to a third person, the Court shall, 

{except for special reasons to be recorded in writing 
refuse to tivke cognizance of the plea unless the 
defendant pays into Court the amount so admitted 
to be due. 

(2) Where such a payment is made, the Court 
shall forthwith cause* notice of the payment to be 
served on the third person. 

(3) Unless the third person within throe months 
from the receipt of the notice institutes a suit against 
the plaintiff and therein obtains an order restraining 
payment out of the money, it shall be paid out to the 
plaintiff on his application. 

(4) Nothing in this section shall affect the right 
of any person to recover from the plaintiff money 
paid to him under sub-section (3). 

The words in brackets have been omitted by s. 45, Act I, 11. C., of 
1907, and Act 1, K. H. C., of 1908, The Select Committee in their report 
on the Hill of 1906 said : 

** It has boon ropro.sciitod that ii'* a matter dI fact a tenant pleading that 
the rent claimed is due to a third person, or that it is in excess of the 
amount duo, has rarely if ovor been oallod upon to deposit tho amount 
clalmod or admitted, hccauso tho Courts have given too free an interpretation 
to the exception. The omission of tho words “ except for special reasons 


Payment into 
Court of money 
admitted to bo 
duo to third 
person. 
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to be recorded in writing,” by making a deposit necessary in every case in 
which the defendant admits money to l)e due, will check the setting up of 
false pleas.” 

Sub-section (1). Interveners.— According to the Select Com- 
mittee on the Bill, the object of the rule laid down in this section was 
“ to avoid the complication and delay which arise from (juestions as to 
the landlord’s title being raised in rent suits,” and “ to force the issue of 
disputed title to be raised separately and independently of the rent suit.” 
Under Act X of 1859, sec. 77, third persons claiming the rent under a 
title hostile to the plaintiff could intervene in suits for the recovery of 
rent; but /\ct VI 1 1 , H. C., of 1869 contained no such provision, and 
neither does this Act. This section would therefore seem to adopt the 
rule laid down in Lodai Miilldh v. Kali Das Rai^ iS Calc., 238 : 
10 C. L. R., 581) that where a person sued for rent sets up the title 
of a third party, and alleges that he holds under, and pays rent to, him, 
such third party ought not to be made a party to the suit so as to 
convert a simple suit for arrears of rent into one for the determination 
of the title to the property, in respect of which the rent is claimed. 
“Such a suit raises only two issues, — viz.^ (i) Does the relation of land- 
lord and tenant exist between the plaintiff and defendant "i (2) Are the 
alleged arrears of rent due and unpaid ? And these are questions in 
which the plaintiff and defendant are alone concerned, and no third 
party claiming a title adverse to the plaintiff, can properly be made a 
party to the trial of these issues.” In this case it was further said that 
sec. 28 of Act XIV of 1S82, which permits of the adding as defendants in 
a suit of persons against whom any tight to relief i.s alleged to exist, is 
not imperative, and that when in a rent-suit the question of the title of 
a third party is raised, it is better for the proper adjudication of the 
question of title, that it should be tried by a competent Court in a suit 
directly framed and brought for that purpose. 

It would seem that this sect'mi must be read with section 60 of the 
Act, and that the third person referred to in it must be a registered 
proprietor, and a defendant cannot plead in defence to a claim by a 
person whose name is registered under the I.and Registration Act that 
the rent is due to a third person, whose name is not so registered. 

Sub-section (2;.— Service of notice— The notice referred to in 
this sub-section should be served in the mode prescribed by rule 3, 
Chap. I of the Govt, rules under the Act. 

Sub section t3).— In Ja^^adamba Debiw, i'rabib Ghosh 
537), it was ruled that a suit by a third person under sec. 149 
(3) of the Bengal Tenancy Act is not a title suit and need not be stamped 
as such. In this case Tottenham, J., expiessed an opinion that such a 
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suit is in the nature of a suit for an injunction under the Specific Relief 
Actor else a declaratory suit. In Rabiunnissa v. Guljan (17 Calc., 
829), however, it was said that the object of sec. 149 was to prevent 
tenants beinj^ harassed when disputes arise between rival claimants 
to the land in respect of which the rent is due. In a suit under clause 
(3) of section 149, therefore, the plaintiff is entitled to have the question 
of title as well as of possession tried and to obtain the injunction 
therein mentioned. A suit under this clause in which the plaintiff claims 
the right to receive rent by reason of his being in possession of the 
land is maintainable, though the decision of the suit may or may 
not ultimately rest on the (luestion of possession merely without refer- 
ence to the question of title. The question of possession should 
be tried first and the suit dismissed if that question be decided 
against the plaintiff, as he does not rely on his title : but if decided 
in the plaintiffs favour, the defendant should be put to proof of 
his title ( Jdiiiib Lai Rat v, Khcniankari Debva^ 8 C. W. X., 248). A 
suit contemplated by this section is a suit with reference to the money 
deposited in Court and for an injunction restraining the paying out of the 
money. The section does not contemplate a suit for the establishment 
of the relation of landlord and tenant (Ilaranaih Baniirji w Atlanta 
Dasi 9 C. VV. X., 492). Where in a suit brought under this clause, the 
plaintiff made out a strong case ; held that the onus w.is then shifted to 
the defendant and that the plaintiff was entitled to succeed, though she 
could not prove realiz itioii of rent from the tenants, her case being 
that the defendant had prevented her from reali/cing them {Traiiokya 
Mohini v. Kali Prasanna Ghosh^ ii C. W. X., 380^ In a suit under this 
section the question of title as well as of possession has to be tried, and 
unless the plaintiff establishes his title, he is not entitled to the injunction 
mentioned in sub-sec. (3; {Mahotnei Maah ir v. Kadir^ ii C. W. N., 
c.xxviii) A suit under this sub-section is in the nature of an interpleader 
suit and the property in dispute is the money deposited in Court : for 
determining who must get the money, the tiuestion of possession as well 
as that of title must be incidentally gone into ( Gunidas Rakhit v. 
Kumud Bandhu Roy^ 7 C. L. J., 40 /i.). 

The provisions of this section do not apply to a suit for rent brought 
by a co-sharer landlord {Ras Bihari Ghosh v. L ilil Kumar Mukhurji^ 
9 C. W. X., ccxcii). 


160 . When a ilofondant admits that money is due 

Payment iiit.i liiiii to the plaintiff on account of 

Court of moiu'v vout, l)ut i)leads that tlie amount claimed 
duo to laiuiiorii. jg jjj excGss of thc amouiit due, the Court 
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shall, ^xcept for special reasons to he recorded in 7 oriliftif^ Tcfuse to 

take cognizance of the plea unless the defendant pays 
in to Court the amount so admitted to bo due. 


The words in brackets have been omitted by s. 45, Act I, B. C., of 
1907, and Act I, E. B. C., of 1908. See note to s. 149, p. 473. 

Section 150 is highly penal in its character, and it cannot be put in 
force against a defendant unless he has intentionally admitted money to 
be due and has not paid it ; and such admission must be in the action 
(AH A/uunmad v. Bipin Bihari B.isu, 20 Calc., 595). It does not seem 
to be necessary that the money should be paid in along with the written 
statement. It would seem to be sufficient if the money is paid before the 
plea is taken cognizance of. 

Section 150 is limited in its operation to cases in which the plea of the 
tenant is one in respect of which the burden of proof is upon him ; in 
other words, where it is a plea of confession and avoidance. The section, 
therefore, does not apply to a case where the rate of rent is in dispute 
(Banarau Prasad v. Makhan Rai^ 30 Calc., 947). 

151. When a defendant is liable to pay money 

Provisions as Court Under either of the two last 

poiUon o1 f'Jregoiiig sections, if the Court thinks 
money. there are sufficient reasons for so 

ordering, it rnay take cognizance of the defendant’s 
plea oil his paying into Court such reasonable portion 
of the money as the Court directs, 

152. When a defendant pays money into Court 
Court to under either of the said sections, the 

grant receipt. Court shall givo the defendant a receipt, 
and the receipt so given shall operate as an acquit- 
tance in the same manner and to the same extent as if 
it had been given by the plaintiff or the third person, 
as the case may be. 


153. An appeal shall not lie from any decree or 
_ order passed, whether in the first instance 
or on appeal, in any suit instituted by a 
landlord for the recovery of rent where — 


App^^als 

rent-suits. 
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(a) the decree or order is passed by a District 

Judge, Additional Judge or Subordinate 
Judge, and the amount claimed in the suit 
does not exceed one hundred rupees, or 

(b) the decree or order is passed by any other judi- 

cial officer specially empowered by the Local 
Government to exercise final jurisdiction 
under this section, and the amount claimed 
in the suit docs not exceed fifty rupees ; 

unless in either case the decree or order has decid- 
ed a question relating to title to land or to some 
interest in land as between parties having conflicting 
claims thereto, or a question of a right to enhance or 
vary the rent of a tenant, or a question of the amount 
of rent annually payable by a tenant : 

Provided that the District Judge ma}’^ call for the 
record of any case in which a judicial officer as afore- 
said h.as passed a decree or order to which this section 
applies, if it appears that the judicial officer has exer- 
cised a jurisdiction not vested in him by law, or has 
failed to exercise a jurisdiction so vested, or has acted 
in the exercise of his jurisdiction illegally or with 
material irregularity ; and may pass such order as the 
District Judge \hinks fit. 

[Exj)laaation . — A question as to the regularity of 
the proceedings in publishing or conducting a sale in 
execution of a decree for arrears of rent is not a ques- 
tion relating to title to land or to some interest in 
land as between parties having conflicting claims 
thereto.] 

The cxpl.'in.ntion w.is added by s. 46, Art 1, B. C., of 1907 and Act 1 , 
E. B. C., of i<7oS. 
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Fallcar rent is rent within the meaninj* of Section 153 (^Kanai Mahaldar 
V. Madhusoodttn Ghose^ 6 C. L. J., 669). 

Appeals. — The provisions of this section apply only to suits for the 
recovery of rent : so that an appeal will lie under sec. 540, C. P. C., in all 
other classes of suits under the Tenancy Act, as well as in suits for the 
recovery of rent in which any of the questions referred to in the section 
have been decided. But no appeal lies against an order passed by a 
Civil Court under sec. 84 {GogJmn Mollah v. Rameshar Naravt Mahta^ 

18 Calc., 271 ; Piari Mohan Mukhurji v. Paroda Charan Chakravartii\ 

19 Calc., 485), from an order under sec. 91 directing tenants to attend and 

point out boundaries of land to be measured Ghazi v. Rani Lai 

Sitkal^ 2 C. \V. N., 351), from an order rejecting an application under 
sec. 93 of this Act for the appointment of a common manager {Hossain 
Paksh v. Miiiithdhmd 14 Calc., 3i2\ from an order under sec. 173 
of this Act setting aside a sale {RaQhu Si'm^h v. Misj'i Si\i^h^ 21 Calc., 
825), or from an order under sec. 174 of this Act or sec. 310A, C. P. C., 
(sec. 89 of Act V of 1908), where applicable, setting aside a sale {Kishori 
Mohan Rai v. Saroda Mani Dasi\ i C. W. N., 30 ; Bansidhar Haidar v. 
Kedar Naih Maiuiah i C. W. N., 114). When the original claim exceeds 
Rs. 50 but a portion of the claim is withdrawn and the residue is less than 
Rs. 50, the amount claimed is less than Rs. 50. A Munsiff empowered to 
exercise final jurisdiction under section 153 does not cease to have that 
power by reason of his transfer to another place {S, M, Shilabati Deln 
V. Mr, M. V, Roder((^ues^ 35 Cal. 547 : 12 C. W. N. 448). 

The provisions of this section do not apply to the case of a suit for 
rent by a co-sharer landlord (Jogcndra Nath Ghose v. Paban Chandra 
Ghose^ 8 C. W. N., 472). This sets aside a ruling to the contrary effect 
in the same case reported at 7 C. W. N., c;o8. In a still later case, how- 
ever, Bhae^abati Bewa v. Nanda Kumar Chahraburty (12 C. W. N., 835) 
the above case was not followed and a contrary view was held as sup- 
ported by the decision of the Privy Council in Rajg, Promoda Naih Roy 
v. Raja Ramani Kanta Roy (35 Calc., 331 : 12 C. W. N., 249). 

An application for the transfer of a decree for execution under sec. 
223, C. P. C., fss. 38, 39, 41, O. XXI, rr. 4, 5 of Act V of 1908) is an 
application coming under sec. 244, C. P. C., (s. 47 of Act V of 1908). An 
appeal therefore lies against an order rejecting such an application 
{Bhaifani Charan Datia v. Praia/) Chandra Ghosh, 7 C. W. N., 575). 

Second appeals. second appeal to the fligh c:ourt will, except 
in the cases referred to in this section, lie on the grounds {a) of the deci- 
sion being contrary to some specified law or usage having the force of 
law ; {b) of the decision having failed to determine some material issue of 
law or usage having the force of law ; and (c) of a substantial error or 
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defect in the procedure, which may possibly have produced error or 
defect in the decision of the case on the merits [sec. 584, C. P. C., (s. 100 
of Act V of 1908)}. No second appeal lies when it has been found that the 
relation of landlord and tenant does not exist between the parties {Rain 
Kauai Das v. Fakir CJumd Das^ 8 C. VV. N., 438); The provisions of this 
section are not applicable, and will, therefore not bar a second appeal, in a 
suit for back rents by an assignee from the previous landlord, for such a 
suit is not a suit by a landlord against a tenant {Kali Nath Miikhiirji v. 
KifafuUah MoUah^ i C. W. N., cxix ; Mahcndra Nath Kalamori v. Kailash 
Chandra Do^ra^ 4 C. W. N., 605). Neither are they applicable in a suit 
in which rent is only nominally claimed, but which is really a suit Tor 
mesne profits or damages {Ch indi Charan Tarafdar v. Jo^endra 
Chandra Chaitdhuri^ i C. \V. N., cxx). A second appeal will lie from 
an order under sec, 173 of this Act setting aside a sale, when the auction- 
purchaser is a for the judgment-debtor and where, therefore, 
the application for setting aside the s.ale is really one under sec. 244, 
C. P.C. (s. 47 of Act V of 1908) iChand Afani Dasi v. Santo Mani Dasi, 24 
Calc., 707 : I C. W. N., 534). An objection as to the due service of a 
notice to quit cannot be taken for the first time in second appeal (Lokn itJi 
Cop v. Pitamlhir Ghosh^ 3 C. W. N., 215'. When a decree was passed by 
a Munsiff on an award, and on appeal the decree was set aside on the 
ground that the award was bad; held that the award being good and 
valid no appeal lay, and no seco.ul appeal lay to the High Court against 
the order of the Lower Appellate Court, and the remedy lay under 
sec. 622 {G(mjra Charan Rai v. Sasti Mondal^ 6 C. W. N., 614'. 
In a suit for ejectment in which neither party set up a tenancy, the 
J.ower Appellate Court found the defendant to be a yearly tenant and 
entitled to a notice to quit : held that the suit should have been decreed, 
and that the Lower Appellate Court could not make for the defend- 
ant a case different from and inconsistent with that set up by him 
(Sjfjjad Ahmad Chaudhuri v. Ganga Charan Ghosh ^ 9 C. W. N., 460). 
Where in a suit for ejectment no question ’of a permanent tenancy was 
raised by the defendants in their written statements or in any issues 
framed, the defendants are not entitled for the first time in second appeal 
to raise the cjuestion of either a permanent tenancy or a tenancy in the 
nature of a raiyati holding at fixed rate of rent {Mahabir Rershad 
V. Charles Fox, 9 C. L. J., 467). The question of the nature of a 
tenancy, i. ^., whether the tenants are merely tenants at will 'or whether 
they are yearly tenants is a (juestion "[of »law which can be dealt with 
by the .High Court on ^second appeal ("N/z/.r/// />as v. Jadu Nath Das^ 
8 C. W. N., 774). Where in an appeal in a rent suit a Subordinate 
Judge left out of account an important portion., of the evidence relied 
on by the plaintiffs ; held that this was an error of law and a ground of 
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second appeal (Hassati KuH Khan v. Nakchcdi Nonia^ 33 Calc., 2oo). 
A plea that the plaintiff was not during the whole period for which 
rent was claimed, the owner of all the glands included in the tenancy, 
raises a question relating to the amount of rent annually payable and 
a second appeal lies against the decision {Sasi Bhusan Rudra v. Beni 
Madhab Samaftta^ 8 C. L. J., 519). A second appeal would lie in a 
case in which the plaintiff purchasing at a rent-sale claims rents from 
cultivating tenants in possession making an intermediate under-tenure 
holder a party and the latter claims to be entitled to the rent on the 
ground that his under-tenure subsists {Miajan v. Phuljan^ 1 1 C. W. 
N., ccxlviii). But if there is no first appe il there is no second appeal 
also : but relief can be given under sec. 115 of the Civil Procedure Code 
(Bhaf^uaii Bewa v. NuJida Kumar Chakrabari\\ 12 C. \V. N., 835). A 
pure question of law inay be urged for the first time in second appeal 
{Banku Behary Christian v. Rajchandra Pal^ 13 C. \V. N., cciv). 

Clause (a). When amount claimed does not exceed one 
hundred rupees. — The word “order” in this section does not mean 
merely a final order. It includes an order of remand, and, therefore, 
reading this section with sec. 588, cl. 28, (O. XLIII, rr. i, 22) Civil Pro- 
cedure Code, no appeal lies from an order of remand in a suit for rent 
for less than Rs. 100, unless such order has determined any of the 
questions specified in sec. 153 {Gas;an Chand w Caspersz^ 4 C. W. N., 
44 ; Batasii Satkar v. Jaiti, 3 C. W. N., Ixii). Unless it appears either 
from the finding of the District Judge or elsewhere upon the proceedings 
that the amount sued for does not exceed one hundred rupees, the High 
Court has no right to draw any inference to that effect {Tutsi Pandi v. 
Bachii Lat, 9 Calc., 596 : 12 C. L. R., 223). An appeal does not lie to 
the High Court from a decision of a District Judge staying execution 
in a suit for arrears of rent and for ejectment where ihe value of the 
amount decreed is less than Rs. loo. Nor can an application made to 
eject the tenant on his default to pay into Court the moneys due under 
the decree within the time fixed by sec. 52 of Bengal Act VIII of 1869, 
confer such right of appeal {Parbaii Charan Sen v. Mandarin 5 Calc., 
594). A second appeal will not lie in a suit for arrears of rent and eject- 
ment when the sum claimed is less than Rs. 100, and when a decree is 
given for the rent only, and the claim for ejectment is disallow'ed {Braj- 
nath Srijtiani v. Troilnkhya Nath Mitra^ S. A., No. 2194 of 1886 decided 
by Wilson and O’Kinealy, JJ., June i6th 1887). But from the terms of 
clause (^), sec. 148, it would seem as if a suit in which a decree for 
ejectment for arrears of rent is given is merely a suit for the recovery of 
rent. Read with the provisions of sec. 193 of this Act, this section bars 
a second appeal, when the rent sued for is rent of a tank, and the amount 
claimed is less than Ks. 100 {Mallu Pasari v. Wake^ 2 C. W. N., 11 )^ 
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The word “suit” in sec. 153 includes proceedings in execution of the 
decree made in the suit. No second appeal, therefore, lies against an 
order made in the course of proceedings in execution of a decree passed 
in a suit for rent in which the amount claimed does not exceed Rs. 100, 
unless the order appealed against decides any of the special questions 
mentioned in sec. 153 (Shyama Charaft Mitra v. Debendra Nath 
Mukhurjiy 4 C. W. N., 269 : 27 Calc., 484). But this has practically 
been set aside by the Full Bench decision in Kali Mandal v. Kamsar- 
baswa Chakravarti^ (32 Calc., 957). 

When a tenant has contracted to pay rent to one of several landlords 
in respect of his share separately, and such rent has been assessed with- 
out reference to the rent payable to the other co-sharers and has been 
separately collected, the landlord is a separate landlord, and sec. 153 
applies {Bhabatarini Dasi v. Ehabbar Malita^ 5 C. L. J., 235). Where a 
co-sharer landlord brought a suit for his share of rent amounting to less 
than Rs. 50, making his co-sharer pro for^na defendants in it, it was 
that a second appeal to High Court was barred under Sec. 153 
{Sital Chandra Bhattacharjee v. Sheikh Afirtiddin^ 13 C. W. N., 793). 

Clause (b).~When the amount claimed does not exceed 
fifty rupees. —Speaking generally, it may be said that almost all 
Munsifs of more than five years’ standing have now been invested with 
summary powers under this clause. (See Govt, notification. No. 945 J. D. 
of June 15th, 1894, published in the Calcutta Gazette of June 27lh, 1894, 
Part I, p. 713-) 

Questions relating to title in land, or to some interest in 
land as between parties having confiicting claims thereto.— 
In a suit in which the defendant (raiyat) sets up the title of a third person 
who is not made a party, the decision cannot be considered a binding 
decision in respect of title as between parties having confiicting claims to 
land (Dilbar v. Ishar Chandra Rai^ 21 W. R., 36 ; Kashi Ram Das v. 
Sham Mohini^ 23 W, R., 227 ; Raj Rrishna Mukhurji v. Srinath 
Dattay 23 W. R., 408 ; Durga Narain Sen v. Ram Lai Chhutary 7 
Calc., 330 ; Lodai Mollah v. Kali Das Raiy 8 Calc., 238). No second 
appeal lies in a case between landlord and tenant, in which the third 
person set up by the tenant is not made a party, there consequently 
being no question relating to title as between parties having confiict- 
ing claims {Rama Prasad Rai v. Sarup Paramaniky 8 Calc., 712). In 
a suit in which the plaintiff claims rent as zamindafy and the de- 
fendant, admitting his own tenancy, claims it as mortgagee, there cannot 
be said to be confiicting claims to, or to some interest in, land {Raj 
Krishna Mukhurji V, Piari Mohan Mukhurjiy 24 W. R., 114). But in 
Une case in which the value of the suit was under Rs. 100, it was held 

31 
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that an appeal was not barred, as the lower Court had determined a ques- 
tion of law as to whether the tenure was guzasta (Baljinath Sahti v. 
Ravidaur Rai^ 7 C. L. R., 369). If a third party claims a title to the 
land and is made a party to the suit and the question of title is gone into, 
a second appeal will lie (S.A, No. 942 of 1889, decided 19th May, 1890). 
In a suit decided under this Act, in which the plaintiff claimed to be the 
proprietor of a share in a zamindari^ and in which the other co-sharers 
were made pro-forma defendants and put in written statements contest- 
ing plaintiff’s title and share, it was held that a second appeal hay, as a 
question of title to land as between parties having conflicting claims there- 
to had been decided {Siikurulla v. Rama Su?tda>‘i Dasi^ 24 Calc., 404). 
So, in a case in which the plaintiff claimed the land as tenant and alleged 
that the defendant was his sub-tenant, but the defendant pleaded that he 
was the tenant of the land under the plaintiff’s landlord, and the plaintiff 
failed to prove his title as tenant, it was held that a second appeal might 
lie {Sitanath Pal v. Kartik Gharami^ 8 C. W. N., 43 But where the 
defendant sets up title of the plaintiffs landlord, who is no party to the 
suit, no second appeal lies {Ram Mohan Mo/nsh v. Badan Barai^ 8 C. 
W. N., 436). Where in a suit for rent the defendant claimed to hold 
under the plaintiff and his mother, under a right different from that set 
up by the plaintiff, it was held that it was not a question as between 
parties having conflicting claims thereto, and an appeal was barred 
{Dinabandhu Nandi v. Nabin Chandra Kai\ 8 C. W. N., 437. See ariso 
Ram Kanai Dass v. Fakir Chand Das^ 8 C. W. N., 438). An order 
setting aside or declining to set aside a sale in execution of a decree for 
rent, the decree-holder being the purchaser, falls within the proviso, as it 
decides a question relating to some interest in land as between parties 
having conflicting claims thereto, and is therefore appealable, although 
there could be no appeal in the suit on .account of the prohibition con- 
tained in the section {Kali Mandal v. Ramsarbaswa Chakravarili^ 32 Calc. 
957 • 9 C. W. N, 721 : I C. L. J., 476. See also Ganga Charan Bhatta- 
charya v. Sushi Bhushan Rai^ i C. L. J., 255, and Safar Ali v. Raj Mohan 
Guha^ I C. L. J., 454). This sets aside Mafimohmi Dasi v. Lakhi Narain 
Chandra, {2S Ca\c., 116), in which the contrary view had been taken. 
The explanation added to the section by s. 46, Act I, B. C., 1907 and Act 
I, E. B. C., 1908 now sets aside this ruling. Where in a suit instituted 
by a co-sharer landlord, the question raised and decided was not merely 
the amount payable to the co-sharer, but whether he had a title to recover 
a particular share of the rents of a mouzah ; held^ that the suit came 
under the proviso to sec. 153 (Puresh Mani Dasya v. Naba Kishor Lahiri^ 
8 C. W. N., 193). 

Questions of right to enhance or vary the rent of the 
tenant.— The law on this point according to sec. 102, Act VIII, B. C., 
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of 1869 being the same as laid down in this section, a second appeal lay 
in a suit for rent below Rs. 100, in which the right to enhance had been 
determined ( Watson Co, v. Ramdhan Ghosh, 17 W. R., 496) ; but not 
where no such right had been decided {Golak Chandra Datta v. Miah 
Rajah Mis:i, 17 W. R., 119). No appeal will lie merely because the rate 
of rent has been varied by the decision of the Court, unless the Judge 
has determined the right to vary the rent ( Watson v. Mohendro Nath 
Pal, 23 W. R., 436). A rent suit in which the only question is whether 
the rent is to be paid in instalments cannot be said to involve a question 
of a right to enhance or vary the rent (Ptari Mohan Muhhuf ji v. 
Madhab Chandra, 23 W. R., 385), and in a suit on the basis of a 
shironatnah, where the raiyat denied that he had executed that document 
and produced evidence to show that the rates mentioned in it were not 
correct, no question of right to vary the rent was held to be involved 
{Niiressar Singh v. Jhoti Teli, 23 W. R., 343). 

Questions as to amount of rent annually payable. —Under 
sec. 102, Act VIII, B. C.. of 1869, no appeal lay in cases in which mere- 
ly a question as to the amount cf rent payable was involved {Haro 
Prasad Chakravartti v. Sridam Chandra Chaudhri, 20 W. R., 15 ; 
Harish Chandra Chakravartti v. Hari Reivah, 20 W. R., 16 ; Narabdessar 
Prasad Rat v. Jan^li, 24 W. R., 49^. Now, an appeal will lie when 
such a question has been decided. But not if the suit has been decided 
before the passing of the Tenancy Act, though the appeal may have 
been preferred after that date (Haro Sundari Debt v. Bhajohari 
Das, 13 Calc., 86 ; Satj^hari v. Majidan, 15 Calc., 107) ; (see note 
to sec. 2 (4', p. ii). In a suit in which the amount claimed was less than 
Rs. 100 and in which the question was whether the plaintiff was entitled 
to collect a 10 as. or a 16 as. share of the rent, it was held that under 
the proviso to sec. 153 no appeal lay, inasmuch as no question of the 
amount of rent annually payable by a tenant had been decided. “ We 
understand these words to mean,” it was said, “ the total amount of rent 
annually payable in respect of a jama or holding, and not the amount 
of rent which may be due to any particulur co-sharer in the property” 
{Prasamio Kumar Ba 7 turji v. Srinath Das, 15 Calc., 231) But in a 
subsequent suit in which the plaintiffs claimed the sum of Rs. 15 as 
rent, and in which the defendant pleaded that there had been a division 
of the holding and that the plaintiffs were entitled only to Rs. 7-8, p. a., 
it was held that a question as to the amount of rent annually payable 
by a tenant was involved, and that an appeal lay {Abhai Charon v. Sashi 
Bhushan Basu, 16 Calc., i 55 )- These conflicting decisions were 
referred to a Full Bench which affirmed the decision in the latter case, 
and ruled that the words “ amount of rent payable by a tenant ” oc- 
curring in the above section include tl^e case of rent payable by a tenant 
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to one of the co-sharer landlords, who collects his rent separately 
{Narain Marfan V, Manqfi Pafaki 17 Ca\c., 489). Where the question 
is whether the plaintiff is entitled to an 8as. or to a 16 annas share of the 
rent, no second appeal \\ts {Fakir Mandal v. Arshad MoUa^ 10 C. W. N., 
cclxxx). When a defendant pleaded that he was the tenant of a third 
person at a rate of rent lower than that claimed by the plaintiff, and 
the Court merely held that the defendant was plaintiff’s tenant ; held that 
no second appeal lay {Baidya Nath v. Dhan Krishna Sarkar^ 5 
C. W. N., 515). 

In a suit in which a plaintiff claimed under a usufructuary mortgage 
to be entitled to the full rent of the tenure, viz., Rs. 17, p. a., but in 
which the Subordinate Judge had held that he was not entitled to this 
amount, but to a less amount, inasmuch as part of the tenure had been 
sold in execution of a decree for road cess, it was held that a second 
appeal lay, as a question of the amount of rent annually payable by the 
tenant had been decided in it {Nobin Chandra Naskar v Bansi Nath Para- 
manik^ 21 Calc., 722). In a suit for rent, which is really one for damages 
or compensation, in which the amount claimed is less than Rs. 100, 
a second appeal lies (Ckandi Charan Tarafdar v. Jogendra Chandra 
Chaudhufiy i C. W. N., cxx). A party can prefer a second appeal in a 
suit for the recovery of rent, the value of which is less than Rs. 100, if a 
question of the amount of rent annually payable has been decided, even 
though the question has been decided in his favour {Sripati Bhnttacharji 
V. Kala Chand Ghoshy £ C. W. N., clxxxvii ; Rai Charan Ghosh v. Kumud 
Mohan Dattay i C. W. N., 687 ; Ala Biix v. Abdur Rahmany 9 C. W. N., 
cxcix). But when the plaintiff cannot prove the rate of rent claimed by 
him, and a decree is given at the rate of rent admitted by the defendant, 
no question as to the amount of rent annually payable is decided and 
no second appeal lies (Nehejaie v. Nanda Lai Banurjiy i C. W. N., 
71 1). No second appeal lies, when the only issue decided is to whom 
the rent is payable {Baidya Nath Bahara v, Dhan Krishna Sarkary 

5C. W. N., 515). 

In a suit in which the plaintiff sued for arrears of rent as well as for 
cesses and dak tax, the total amount claimed being less than one hundred 
rupees, and the defendant pleaded that he was not liable for dak cess, 
and k was held by the Subordinate Judge that the defendant was not 
liable to pay dak cess, it was ruled that a second appeal lay, as a ques- 
tion of the amount of rent annually payable by the tenant had been 
decided {Watson v Srikrishna Bhumiky 21 Calc., 132). In two 
cases {Mohesh Chandra Chattopadhya v. Umatara Debiy 16 Calc., 638, 
and Rajani Kant Nag v. Jageshwar Singhy 20 Calc., 254) it has been 
held that no second appeal lies in suits for cesses, in which the amounts 
claimed are less than one hundred rupees. In the latter case it was 
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observed that no doubt the Act declares that in sections 53 to 68, both 
inclusive, and sections 72 to 78, both inclusive, ‘ rent * includes cesses, 
but we think these are enabling provisions, passed to extend the meaning 
of * rent,’ and it in no way interferes with the law refusing a right of 
appeal in suits below rupees one hundred in value, which law is made 
applicable to suits for cesses by section 47 of Bengal Act IX of 1880” 
But if the decision appealed against has decided whether such cesses are 
payable or not, a second appeal lies (Debendra Prasad Ghosh v. Paresk 
Nath Mitra^ 4 C. L. J., 119). But see notes on “ dak cess ” and “ cesses 
to sec. 3 (5) and sec. 74, pp. 31, 32, 256 and 257. Rent, as defined in the 
Tenancy Act, does not include interest payable on an overdue instalment ; 
so no second appeal lies in a suit for arrears of below Rs. 100 in value, 
when the only question decided was as to the amount of interest payable 
{Kailash Chandra De v. Tarak Nath Mandat^ 25 Calc., 571 : I. C. W. 
N., Ixiii ; Ktipa Sindhu Mukhurji v. Jogendra Chandra Mukhurji^ 5 C. 
L. J., 78 n); and a question as to the instalments in which rent is payable, 
though it affects the amount of interest payable on the rent, is not a question 
“ of the amount of rent annually payable ” ^.Rat Charaft Ghosh v. Kumud 
Mohon Datta^ 25 Clac., 571 : 2 C. W. N., 297). See note, p. 33 But a 
question whether rent is payable in money or kind is such a question 
(Apurba Krishna Rat v. Ashutosh Dutta^ 9 C. VV. N., 122'. 

Powers of District Judge to set aside orders under the 
proviso to sec. 163. — The words “judicial officer as aforesaid” 
mentioned in the proviso to sec. 153 have reference to the “ Judicial 
Officer ” spoken of in clause {b) of the section and to such officer only. It 
follows that the District Judge possesses no revisional jurisdiction by 
virtue of that prbviso in respect of the decrees and orders of a District 
Judge, Additional Judge, or Subordinate Judge referred to in clause (n) 
s^c\\ovi{Sankar Mani Debt v. Mathura Dhunipi^ 15 Calc., 327). 
An Additional Judge has no revisional powers under the proviso ; for the 
section makes a distinction between a District Judge and an Additional 
District Judge (Gaudna Jabanulla^ 5 C. W. N., xlviii). 

JEigh Court’s powers of revision.— The High Court can, in a 
case in which no second appeal lies, interfere under sec. 622, C. P. C., 
and set aside the order of a District Judge in a suit for arrears of rent, 
when the District Judge has acted illegally in the exercise of his juris- 
diction v. Jadu Ghosh Aikushiy 15 Calc., 47). It 

can do so, when the District Judge has interfered with a judgment of a 
Munsif on a point of law {Harananda Banurji w. Ananta Dasi^ 9 C. W. 
N., 492). When a Lower Appellate Court has not decided any such ques- 
tion as would make his judgment appealable, a second appeal is barred. 
If it had erroneously refused to exercise jurisdiction, the remedy is by 
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an application under sec. 622 {Sarat Chandra Chonf^a v. Ramnidhi 
Mazumdar^ 2 C. L. J.^ 69 n; Gopi Nath Dikpati v. Jadu Nath Mandat^ 
3 C. L. J., 52 «). In two suits valued at less than Rs. 50, a Subordinate 
Judge set aside the decrees of the Court of First Instance : held^ that the 
Subordinate Judge had no jurisdiction to hear the appeals, but his decision 
could only be set aside under sec. 622 fs 115, Act V of 1908) {Basiruddt 
V. Nalini Bhusan Gupta^ 6 C. W. N., Ixxxviii). 

When a Munsif made an order for the payment of rent decreed by 
instalments, held that he committed an error of law only and not an error 
in the exercise of this jurisdiction within sec. 622 (s. 115, Act V of 1908) 
{^Shib Narain Mukhmji v. Baikantho Nath Isar^ ii C. W. N., 857). 

[153A. Every application for an order under 
Deposit on Section 108 (O. IX, r. 13) of the Code 
set aside tx- 01 Uivil JProcecIure to set aside a decree 


•parlt decree. 
XIV of 1882. 
V of 1908. 


passed ex-parte, or for a review of judg- 
ment, under section 623 (sec. 114 and O, 


XLVII, r. 1) of the said Code, in a suit between a 


landlord and tenant as such, shall contain a statenient 


of the injury sustained by the applicant by reason of 
the decree or judgment ; 

and no such application shall be admitted — 

(a) unless the applicant has, at or before the 
time when the application is admitted, 
deposited in the Court to which the 
application is presented the amount, if 
any, which he admits to be due from 
him to the decree-holder, or such 
amount as the Court may, for reasons to 
be recorded by it in writing, direct ; or 
{h) unless the Court, after considering the 
statement of injury, is satisfied, for 
reasons to be recorded by it in writ- 
ing, that no such deposit is necessary,] 

This section has been inserted in the Act by sec. 47, Act I, 11 . C., 1907, 
and Act I, E. B. C., of 1908, at the instance of the Select Committee on 
the Bill, who say ; 
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“ Tho conditions which apply under sections 149 and 150 to a plea by a 
tenant to the eflect that the rent claimed is duo to a third person or is in 
excess of the amount really due, should also attach to an application for the 
setting aside of an ex-parte decree under section 108 of the Code of Civil 
Procedure, for such applications are very often made with the sole object of 
delaying and obstructing the reecjvery of rent. A deposit of the decretal 
amount is required in the case of such an application under section 17 of the 
Provincial Small Cause Courts Act, 1887. We have inserted the new section 
I.IIIA with the object of preventing vexatious applications for the purpose of 
delay, not only under section 108 of the Code of Civil Procedure, but also 
under section 023 of the same Code. We think that the tenant should be 
bound to deposit cither the amount, if any, which ho admits to be due, or 
such /imonnt as the Court directs. The Court should be empowered to 
regulate the amount of the deposit after consideration of the statement of 
injury fileil witli the application. In all cases the Court should record its 
reasons for the order it passes, whether it re<iuires or excuses a deposit. 


Date from 
w h i c li dccrc‘o 
for o n h a n c c- 
m u n t takes 
elfect. 


154. A decree for enhancement of rent under 
this Act, if pa.ssed in a suit instituted in 
the first eight months of an agricultui’al 
year, .shall ordinarily take effect on the 
commencement of the agricultural year 
next following ; and, if passed in a suit instituted in 
the last four months of the agricultural year, shall 
ordinarily take effect on the commencement of the 
agricultural year next hut one following ; but nothing 
in this section shall prevent the Court from fixing, for 
special reasons, a later date from which any such 
decree shall take effect. 

“ AgricuUural year " is defined in sec. 3 (• ')• note to that clause, 

P. 39- 


156. (1) A suit for tha of 

iorioiiuru.s. teiiaiit, ou the groimd— 

(a) that he has used the laud in a manner which 
renders it unfit for the purposes of the ten- 
ancy, or 
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(b) that he has broken a condition on breach of 
which he is, under the terms of a contract 
between him and the landlord, liable to 
ejectment, 

shall not be entertained unless the landlord has 
served, in the prescribed manner, a notice on the 
tenant specifying the particular misuse or breach com- 
plained of, and, where the misuse or breach is capable 
of remedy, requiring the tenant to remedy the same, 
and, in any case, to pay reasonable compensation for 
the misuse or breach, and the tenant has failed to 
comply within a reasonable time with that request. 

(2) A decree passed in favour of a landlord in any 
such suit shall declare the amount of compensation 
which would reasonably be payable to the plaintiff' for 
the misuse or breach, and whether, in the opinion of 
the Court, the misuse or breach is capable of remedy, 
and shall fix a period during which it .shall be open to 
the defendant to pay that amount to the plaintiff, and, 
where the misuse or breach is declared to be capable 
of remedy, to remedy the same. 

(3) The Court may, from time to time, for special 
reasons, extend a period fixed by it under sub- 
section (2). 

(4) If the defendant, within the period or extend- 
ed period (as the ease may be) fixed by the Court 
under this section, pays the compensation mentioned 
in the decree, and, where the misuse or breach is de- 
clared by the Court to be capable of remedy, remedies 
the misuse or breach to the satisfaction of the Court, 
the decree shall not be executed. 

This section is based on section 14 of the Conveyancing and Law of 
Property Act, 1881 (Selections from papers relating to the Bengal 
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Tenancy Act, 1885, p. 204). Permanent tenure-holders and raiyats holdr 
ing at fixed rates can be ejected on the second of the grounds mentioned 
in this section, but not on the first [secs. 10 and 18 {b)\ Occupancy and 
non-occupancy raiyats can be ejected on both the grounds (secs. 25 and 
44 m 

Holders of service tenures are exempt from the operation of the 
section ( Boner ji v. Akbal Jamadar^ i C. L. J., 16 n). 

A tenant holding under a lease of a permanent character has no 
power to make excavations of such a character as to cause ^ubs'tantial 
damage to the property demised, although by the terms of the lease he 
has power to make excavations (Girisk Chandra Chanda v. Sirish 
Chandra Das^ 9 C. W. N., 255). 

Waiver of forfeiture by receipt of rent.— A landlord who 
has accepted rent from his tenant subsequently to the date of forfeiture 
must be held to have waived his right to ejectment {Kali Krisna Tagore 
V. Fazal AH Chaudhuri^ 9 Calc., 843'. If he sues his tenant for rent 
due subsequently to the date of the forfeiture, he will similarly lose his 
right to eject ( Jageshari Chaudhrain v. Mahomed Ibrahim^ 14 Calc., 33). 
I 3 ut he can sue for ejectment on further breaches of the conditions of the 
lease {Duli Chand v. Meher Chand Sahu^ 8 W. R., 138). Receipt of rent 
is not in itself a waiver of every previous forfeiture ; it is only evidence of 
a waiver (^Chandra Nath Misra v. Sardar Khan^ 18 W. R., 218). 

Notice to pay compensation.— The words “in any case” in 
this section mean “in every case,” and the omission of a demand for 
compensation in a notice under the section renders the notice bad, and 
prevents a suit for ejectment under this section from being entertained. 
When the suit was for ejectment from certain land, but the plaint con- 
tained other prayers, namely, for a declaration that the defendant had no 
right to build houses on the land, and for an injunction on him to remove 
houses he had built thereon, and the suit for ejectment failed from 
insufficiency of the notice under sec. 155, it was held that the plaintiff 
was not entitled to the declaration or injunction as asked for {Prasad 
Singh V. Ram Pratap Rai^ 22 Calc., 77). 

A notice under this section calling on a tenant to fill up an excavation 
made in certain land or in the alternative to pay compensation is not bad 
in law {Baidya Nath Pande v. Ghisu Mandate 30 Calc., 1063). 

In a suit instituted under this section for ejectment, the claim must 
include all the lands comprised in the tenancy. If the claim is limited 
to a portion of the land e.g.y the portion covered by a building, the suit 
is badly framed and must fail {Kamaleswari Prasad Singh v. Harballabh 
Narain Singhs 2 C. L. J., 369). 
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Service of notice.— For the rules framed by the Local Govern- 
ment for the service of the notice referred to in sub- section i of this 
section, see rule 38 Chap. V, of the Government rules under the Act 
(Appendix I). 

Go-sharer landlords may sue under clause (b).— In a suit for 
ejectment by one of two joint owners of certain jote land, which the ten- 
ant held under a pattah^ which provided that he could not without the 
consent of the plaintiff cut the trees in the garden, excavate tanks and 
turn dhosa land into jid^ and in which it was found that he had done all 
these things, it was held that the plaintiff .vas not barred from suing by 
the provisions of sec. 188 of this Act. “The right under which the 
plaintiff sues,” it was said, “is not a thing which she, as landlord, is under 
the Bengal Tenancy .Act required or authorised to do. The suit is 
brought under the contract on breach of the conditi^ms of a lease by the 
tenant” iHaripria Dcbi v. Ram Chandra Mahantt\ 19 Calc. 541). 

Limitation. — The period of limitation for a suit for ejectment of a 
tenant on the ground mentioned in clause (a) of this section is two years 
under art 32, Sched. II of act XV of 1877 (Sched I, Act IX of 1908) 
{Soman Gape v. Raghttbar Ojha^ 24 Calc., 160 : i C. W. N., 223). So, 
also, in a suit where the primary relief sought was a mandatory injunction 
directing the tenant to fill up a tank excavated by him in contravention of 
the terms of the tenancy and for damages and when only the secondary 
relief sought was ejectment {Sarup Das v. Ja^esioar Rat, 26 Calc., 564 : 
3 C. W. N., 464). The period of limitation runs from the time when the 
landlord became aware of the misuse or breach complained of {Govinda 
Chandra Basil v. Kamizuddin, 9 C. W. N., ccxlvi). The period of limi- 
tation for the ejectment of a tenure-holder or raiyat on the ground 
mentioned in clause {b) of this section, that is, on account of any breach 
of a condition in respect of which there is contract expressly providing 
that ejectment shall be the penalty of such breach, is one year Art i, 
Sched. Ill of this Act). 


Rights of eject- 
ed rai3'at8 in 
respect of crijps 
and land ijrc- 
pared for sow- 
ing. 


156. The follo\vin<f rules shall a{)[)ly 
in the case of every raiyat ejected from a 
holding : — 


{a) when the raiyat has, before the date of his 
ejectment, sown or planted crops in any land 
comprised in the holding, he shall bo 
entitled, at the option of the landlord, either 
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to retain possession of that land and to use 
it for the purpose of tending and gathering 
in the crops, or to receive from the landlord 
the value of the crops as esimated by the 
Court executing the decree for ejectment ; 

(b) when the raiyat has, before the date of his 

ejectment, prepared for sowing any land 
comprised in his holding, but has not sown 
or planted crops in that land, he shall be 
entitled to receive from the landlord the 
value of the labour and capital expended by 
him in so preparing the land, as estimated 
by the Court executing the decree for eject- 
ment, together with reasonable interest on 
that value ; 

(c) but a raiyat shall not be entitled to retain 

possession of any land or receive any sum 
in respect thereof under this section where, 
after the commencement of proceedings by 
the landlord for his ejectment, he has cul- 
tivated t)r prepared the land contrary to 
local usage ; 

(</) if the landlord elects under this section to 
allow a raiyat to retain possession of the 
land, the raiyat shall pay to the landlord, 
for the use and occupation of the land 
during the period for which he is allowed 
to retain possession of the same, such rent 
as the Court executing the decree for eject- 
ment may deem reasonable. 

This section introduces a rule in some respects resembling the English 
law of emblements. Under the old law, the effect ol an order for eject- 
ment was to dispossess the raiyat not only of the land but also of the 
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crop standing thereon {Durjan Mahion v. Wazid Hussain^ 5 Calc., 135). 
The Rent Commissioners pointed out that “owing to there being no 
provision in the existing law regarding the away-growing crop, as a 
natural consequence, when a tenant is ejected while the crop is on the 
ground, the right to this crop is a constant source of dispute and litiga- 
tion.” A raiyat has, as a general rule, no right to the growing crop on the 
sale of his holding. It passes to the purchaser at the sale, except when 
it has been specially excepted by the notification of sale, or custom to the 
contrary has been proved {Afatullah v. Dwarkanath Moitri^ 4 Calc., 814). 
But, as said by Sir Steuart Bayley, “ when a raiyati holding is sold up, 
the raiyat gets the money, which includes the value of the crop on the 
ground.” This section does not apply unless there is a decree for eject- 
ment {Ram Ranjan Chakravaftti v. Janoki Nath Pal^ 4 C. W. N., Ixiv). 

167. When a plaintiff institutes a suit for the 
Power for ejectment of a trespasser, he may, if he 
Court to fix fair thiiiks fit, claim as alternative relief that 

rent as alberna- ini 1 11*11 

tive to eject- the defendant be declared liable to pay 
for the land in his possession a fair and 
equitable rent to be determined by the Court, and the 
Court may grant such relief accordingly, 

Trespasssrs. — In strict law, trespassers should not be sued for rent 
but for damages for the use and occupation of the land [Rhuban Mohan 
Basu V. Chandra Nath Banurji^ 17 W. R., 69 ; Kailas Chandra Sarkar 
v. Umanand Rai\ 24 W. R., 412 ; Krisna Gopal Mawar v. Barnes^ 
2 Calc., 374 ; Kali Krisna Tagore v. Izzatunissa^ 24 Calc., 557 : i C. 
W. N., Ixxviii). But under the old law it has been held in several cases 
that persons who make themselves tenants by use and occupation of land 
may be treated as such and sued for rent (Nityananda Ghosh v. Krishna 
Kishor^ W. R., Sp. No., 1864, Act X, 82 ; Lakhi Kant Das v. Samirud- 
din Laskar^ 13 B. L. R., 243 : 21 W. R., 208 ; Lalan Mani v. Sona Mani 
Debiy 22 W. R., 334 ; Sarnomayi v. Dinonath Gir, 9 Calc., 908). 
Landlords may now treat trespassers as tenants at their pleasure {Azim 
V. Ram Lai Saha^ 25 Calc., 324). Receipt of rent from a trespasser or 
suing him for rent will convert him into a tenant {Mahomed Azmal v. 
Chandi Lai Pandi^ 7 W. R., 250 ; Gadadhar Banurji v. Khettra Mohan 
Sarma^ 7 W. R., 460). But mere willingness to pay rent does not make 
a trespasser a tenant {Lyons v. Betts^ 13 W. R., 94). Raiyats are not 
trespassers, though the title of the persons who let them into occupation of 
the land may have been defective Pandi v. Radha Prasad Singhy 

22 W. R., 195 ; Mahima Chandra Saha v. Hazari Paramanifty 17 Calc., 
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45 ; Binad Lai Prakashi v. Kalu Paramanik, 20 Calc., 708 ; Aztm v. 
Ram ImI Saha^ 25 Calc., 324), provided the tenants entered on the land 
in good faith {Peari Mohan Mandal v. Radhika Mohan Hazra^ 8 C. W. 
N., 315 : 5 C. L. J., 9 ; Upendra Narain Bhattacharya v. Pratab Chandra 
Pradhan^ 8 C. W. N., 320). See also notes, pp. 25, 56 and 157. 

A trespasser will acquire title to land by adverse possession, if the 
rightful owner holds it under him as a tenant for the statutory period 
{Secretary of State v. Krishna Mani Gupta^ 6 C. W. N., 617). 

Ejectment of trespassers by co-sharers.- When a tenant 
has been put into possession of ijmali property with the consent of all 
the co-sharers, no one or more of the co-sharers can turn the tenant out 
without the consent of the others ; but no person has a right to intrude 
upon ijmali property against the will of the co-sharers or any of them : 
if he does so, he may be ejected without notice, either altogether, if all 
the co-sharers join in the suit, or partially, if some only wish to eject 
him ; and the legal means by which such a partial ejectment is effected 
is by giving the plaintiff's possession of their shares jointly with the 
intruder {Radha Prasad IVasti v. fsaf 7 Calc., 414 ; Haladhar Sen v. 
Gurudas Rai^ 20 W. R., 126 ; Hamidunnissav, Ismail^ i C. W. N., cxciii). 
A decree for partial ejectment and joint possession can be made in 
favour of a co-owner of property (Kamal Kumari Chaudhurani v. Kiran 
Chandra Raiy 2 C. W. N., 229). This is the rule as regards trespassers 
or persons who are trespassers in relation to the co-sharer landlords 
who seek to eject them, and in such a case it is not necessary to bring a 
suit for partition against the other co-sharers {Dilbar Sardar v. Hossein 
Ali, 26 Calc., 553). A different rule has apparently been laid down by 
the Privy Council in the case of tenants in common who take exclusive 
possession of any portion of the common property and who in law are riot 
trespassers. See IVatson &^Co, v. Ram Chand Datta, (18 Calc., 10), 
Lachmessar Singh v. Manowar Hossein, (19 Calc., 253) and Madan 
Mohan Saha v. Rajab AH, (28 Calc., 223.) 

Rulings under this section.— The provisions of this section 
apply only to agricultural land, and in a suit for rent, when no alternative 
claim is made for use and occupation, no damages for use and occupation 
can be decreed {Rachhca Siny^h v. Upendra Chandra Sin^h, 27 Calc., 239. 
See also Surendro Narain Singh v. Bhai Lai Thakur, 22 Calc., 756.) 
The provisions of this section may be applicable, and a right to claim 
rent may, on a plaintiffs title being established, arise notwithstanding 
that his previous suit for rent was dismissed (Dwarkanath Rai v. Ram 
Chand Aich, 3 C. W. N., 266 : 26 Calc., 428). 

A trespasser cannot be allowed to get possession of land to which he 
has no title upon which he may have made improvements and hold it 
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against the will of the landlord merely because he has been many 
years on the land. The owner of the land may eject, but may be bound to 
give him compensation if he looked on without giving the defendant due 
warning of his doing wrong ( Bahir Das Chakravartti v Ntibin Chandra 
Pal, 6 C. W. N., xxxiiK 

168. (1) [Subject to the provisions of section 111], 
the Court having jurisdiction to determine a suit for 
the possession of land may, on the application of 
Application to either the landlord or the tenant of the 
dente"""?* 'ten- l^nd, determine all or any of the follow- 
ing matters, (namely) : — 

(a) the situation, quantity and boundaries of the 
land ; 

{h) the name and description of the tenant 
thereof (if any) ; 

{(•) the class to which he belongs, that is to say, 
whether he is a tenure-holder, raiyat hold- 
ing at fixed rates, occupancy-raiyat, non- 
occupancy-raiyat, or undcr-raiyat, and, if 
he is a tenure-holder, whether he is a per- 
manent tenure-holder or not, and whether 
his rent is liable to enhancement durinw 
the continuance of his tenure ; and 
{(1) the rent payable by him at the time of the 
application. 

(2) If, in the opinion of the Court any of these 
XIV of 1882. matters cannot bo satisfactorily de- 
V ot i9f)8. termined without a local inquiry, the 

Court may direct that a local inquiry be held under 
Chapter XXV (O, XXVI) of the Code of Civil 
Procedure by such Revenue-officer as the Local Gov- 
ernment may authorize in that behalf by rule made 
under section 392 (O. XXVI, r. 9) of the .said Code. 
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(3) The order on any application under this section 
shall have the effect of, and be subject to the like 
appeal as a decree. 

The words within brackets at the commencement of the section have 
been inserted by s. 48, Act I, B. C., 1907 and Act I, E. B. C., of 1908. 
See note to s. nr, p. 376. 

Obieot of section.— This section is founded on section 10 of the 
North Western Provinces Rent Act (XII of 1881) and is intended to take 
the place of the suits for pattahs and kabulyats of the former law. The 
Rent Commission pointed out that “little use was made of these provi- 
sions by those for whose benefit they were intended.” The provisions 
of the present section were accordingly introduced with the view of sup- 
plying the want indicated by experience of some “ means of obtaining 
an authoritative settlement of essential questions connected with the 
tenancy and in dispute between the parties thereto.” 

What questions may be determined in applications under 
this section.— “Sec. 158 clause (//) lays down that a Court dealing with 
an application under sec. 158 is to determine the rent payable by the 
tenant at the time of the application. It, therefore, could not have been 
intended that in a case under this section the Court should pass a decree 
for enhancement which can ordinarily take effect from the beginning 
of the agricultural year next following, or from that of the year next but 
one following, the year in which the decree was passed .... If a landlord 
seeks to enhance his tenant’s rent, when no settlement proceedings are 
going on, he must institute a suit for the purpose, and cannot do so by 
means of an application under sec. {Rajcswar Prasad Sinj^k v. I^arfa 
Kocr, 21 Calc., 807). In Bhupendro Narain Datta v. Nemai Chand 
Mandate (15 Calc., 627) it was held than in a proceeding unier sec. 158 
it is 'open to a petitioner, if he acknowledges the opposite party to be a 
tenant, to dispute the validity of a lease under which the alleged tenant 
is holding, and it is open to the Court to determine that question. But this 
decision was dissented from in the Full Bench case of Debendro Kumar 
Bandopadhya v. Bhupendro Narain Daiia, (19 Calc., 182), in which it 
was held that an applicition under sec. 158, which under colour of asking 
for the determination of the incidents of a tenancy really seeks to set 
aside the lease under which the tenant came into possession, does not 
come within the scope of the provisions of this section. It was said by 
the majority of the Judges who decided this case that “the object of this 
section is to enable the Court to ascertain what are the existing arrange- 
ments between a landlord and his tenant, and not to enable the Court in 
effect to make a new contract for parties between whom no contract was 
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in existence at and before the date of the application.” The object of 
section 158 is merely to provide a summary procedure for settling disputes 
between landlord and tenant in regard to the particulars referred to in 
clauses (a), (c) and (/^. Though clause (^) does authorize the Court to 
determine the name and description of the tenant, this was not intended 
to, and does not, authorize the Court to decide conclusively disputes as 
to who is the tenant or in occupation of the land. Such an issue can 
only be decided collaterally, and does not arise between the parties in 
such a manner as to make the decision upon it res judicata between the 
parties in a subsequent regular suit (Piari Mohan Mukhurji v. Alt Sheikh^ 
20 Calc., 249). In a proceeding under sec. 158, in which an enquiry had 
to be made as to the boundaries of the tenants* holdings, the Amin took 
evidence as to the standard measure of the district, and it was held that 
this evidence had been rightly admitted and acted upon (Deoki Singh 
V. Seo Gobind Sahu^ 17 Calc., 277). The question whether a holding is 
transferable cannot be gone into under sec. 158 {Puma Rai v. Banshidhar 
Singh^ 3 C. W. N., 15). In a proceeding under s. 158, the Court has no 
jurisdiction to assess additional rent for excess lands found to be in the 
occupation of the tenant, its function being limited to recording the 
existing rent payable by the tenant at the time of the application 
{Srinarain Thakur v. Luchmeswar Singh^ 6 C. VV. N., 592). 

Co-sharer landlords. — An application under this section cannot 
be made by one of several joint landlords. Such an application is a 
thing which the landlord is authorized to do under the Bengal Tenancy 
Act and under that Act alone. It follows that when there are two or more 
joint landlords, the application must be made by all of them acting to- 
gether. It is not a sufficient compliance with the provisions of sec. 1S8 
to make the landlords who refuse to join, parties to the prroceedings 
{Mahib AH v. Amir Raiy 17 Calc., 538). 

Applications 6igainst more than one tenant.— This section 
does not authorize one application being made against a number of 
tenure-holders, having separate and distinct tenures. The procedure is 
by separate applications against each {Golap Chandra Naulakha v. 
Ashutosh Chaturjiy 21 Calc., 602). But one application may be made in 
respect of several holdings, when they are held by one tenant and under 
s. 647, Civ. Pro. Code, the provisions of the Civil Procedure Code are 
applicable to proceedings under this section {Dijendra Nath Rai v. 
Sailendro Nath Rai, 24 Calc., 197 : i C. W. N., 236). 

Oommissions.— See the Government Notification regarding the 
rank of the Commissioners, printed at p. 140, and the Board of Revenue’s 
Circular as to the cost to be incurred in making local enquiries, printed 
at pp. 140, 14 1. They arc both applicable to enquiries under s. 158 (2) 
as well as under s. 31 {b). 
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[CHAPTER XIIIA 

Summary Pkoceddrb for tiik Recovery op 
Rents under the Public Demands 
Recovery Act, 1895. 

158A. (1) Any landlord whose land is situate 

in an area for which a record-of-rights 
arrears by the has been prepared and finally published, 

eertificate pro- . i i i i 

eeduro in cer- and 111 wliich sucli record IS maintained, 

tain areas. ^ t ^ 

may apply to the Jjocal (jrovernment, 
through the Collector of the di.strict in which his 
land is situate, for the application of the procedure 
Ben. Ac t I of prescribed by the^Public Demands Re- 
covery Act, 1895, to the recovery of 
the arrears of rent which he alleges are, or may 
accrue, due to him for lands in such area. 

(2) The Local Government nicay reject any such 
application, or may allow it subject to such terms 
and conditions as it may see fit to impose, and may at 
any time add to or vary any terms or conditions so 
imposed, or withdraw its allowance of the application, 
without, in any of these cases, assigning any reason 
for its action. 

(.3) When any such application has been allowed, 
the landlord may make a requisition in writing, in the 
Form prescribed, to such Revenue-officer as the 
Local Government may appoint, for the purpose of 
Ben. Act I of sectioii, to perform the functions of 

a Certificate Officer under the Public 
Demands Recovery Act, 1895, for the recovery of 
32 
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any arrears of rent which he alleges are due to him 
from any tenant. 

(4) Every such requisition shall be signed and 
verified by the landlord making it, in accordance 
with the provisions of sections 51 and 52 (O.VI, rr. 14, 
XIV of 1882 . 15) of the Code of Civil Procedure as to 

V of 1908. verification of plaints ; and there 

shall be payable in respect of every such requisition a 

VII f i8"0 Court-fee of the .same amount as is pay- 
able under the Court-fees Act for the 
time being in force in respect of a plaint for the 
recovery of a sum of money e<iual to that stated in 
such requisition. 


(5) On receipt of such requisition the Revenue- 
officer may, in accordance with such rules as the 
Local Government may pre.scribe in this behalf, i.s.sue 
certificates in the Form prescribed therefor for the 
recovery of the arrears alleged to be due, 

and any such certificate shall, as regards the re- 
medies for enforcing the same and so far only, have 
the force and effect of a decree of a Civil Court pas.sed 
in a suit for the recovery of rent, and the provisions 
of Chapter XIV shall, so far as may be practicable, 
be applicable to all proceedings for the execution of 
such certificate : 


Provided that — 

(a) no certificate shall be i.ssued for the recovery 
of arrears of rent of a tenancy regarding which a suit 
has been instituted in a Civil Court for the alteration 
of the rent payable by the tenant or the determina- 
tion of his status as a tenant, in respect of the period 
during which it is alleged in the requisition made 
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under sub-section (3) the arrears of rent sought to be 
recovered have accrued ; and, 

(6) if after the issue of a certificate it is found 
that such a suit has been in.stituted in a Civil Court 
before the issue of the certificate, such certificate 
shall be cancelled. 


(6) The following provisions of the Public 
Demands Recovery Act, 1895, shall, so 
far as they are applicable, apply to the 
proceedings for the execution of all 


certificates for the recovery of arrears of rent issued 
under sub-section (5), namely : — 

the proviso to sub-section 1 of section 7, and 
sections 10 to 17 (both inclusive), and 22 to 33 (both 
inclusive). 

(7) No landlord shall, during the pendency of 
any proceedings under this section, institute a suit 
in a Civil Court for the recovery of any arrears of 
rent in respect of which he has made a requisition 
under sub-section (3) ; 

and, subject to the provisions of section 15 of the 
Public Demands Recovery Act, 1895, 
1895."* rio tenant shall, after the issue of any 

certificate against him under sub-section 
(3), institute a suit in, or apply to, a Civil Court for 
the alteration of the rent payable by him, or the 
determination of his status as a tenant, in respect of 
the period during which the^ arrears of rent for 
which such certificate was issued have accrued. 


(8) The word “landlord” in this section includes 
an entire body of landlords, and also one or more 
co-sharer landlords who collects' or collect his or 
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their share or shares of the rent separately, and, 
where the Revenue-officer issues a certificate o n tlie 
requisition of one or more such co-sharer landlords 
he shall at the same time issue to each of the remain- 
ing co-sharer landlords a copy of such certificate.] 

This Chapter has been added to the Act by sec. 49, Act 1 , 15 . C., of 
1907, and Act 1 , E. B. C., of 1908. 

Section 158A contains the most novel of the provisions introduced 
into the Tenancy Act by the amending Act of 1907. Its genesis is ex- 
plained in the Notes on Clauses of the Bill of 1906 .as follows : 

The provision of a summary procodiiro for the recovery of rent.s has for 
many years been urged upon the (iovmnment by landholders. Tlie tlelay 
ami expense caused b}' the present system arc admit t(‘d, but liitherto no 
scheme, which has been put forward, has oommend(*d itsidf. The fact that 
records-of-rights have now been prepareil for large areas in the province 
justifies a reconsideration of tlie matter. Where a rccord-of rights lias been 
prepared and is periodically revised or maintained, the annual demand duo 
from each individual raiyat is accurately known. The only (piestion at 
issue in a rent suit will be the amount due from tlie raiyat for the period for 
which rent i.s claimed in the suit. If the landlord's afrcounts and collection 
papers are properly maintained, and if proper rent-receipts in foil and 
counterfoil are habitually kept and given as rofjuired by law, this will, in 
the great majority of cases, be an eas\' matt<‘r to determine. It is theiefore 
jiroposcfl that in areas in which a record-of-right.s has hoeii prepared and 
published and is periodically revised, tlu^ Local (iovernment shouhl take 
power to alhjw the recovery of arrears of rent by the applieat ion of the 
procedure prescribed by the Public Demand.s Recovery Act, lS9o, in the 
case of those landlords to whom, in tin? opinion of ( lovernment, this pri- 
vilege may safely bo conceded. It is further ]>roposed that the issue of 
certificates should be entrusted to a Revenue Officer, who shall have power 
to inspect the landlord’s rent-rolls, accounts and collection papers, and to 
compare the receipts giv<*n to the raiyats with the counterparts kept by the 
zamindar^ and to test their agreement with entries in the account.s. Tin? 
conditions under which the summary prf>ced\ire may be applied will thus 
resemble those under which it is extended to Government estates and estates 
under the Court of Wards, for the demand of each individual raiyat will 
be accurately known and the landlord’s accfiunts and colhiction papers will 
be subject to inspection by a Governnjent officer. If it is possibh*, wit h 
safety, to reduce the expense of rent-suits, the results will b(^ bcuieficial to 
landlords and tenants alike, and it i.s c.vpedicnt, therefore, that a trial 
should be given to the scheme provided for in the clause, subject, to the 
safeguards therein laid down. ’ 
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The Select Committee in their Report say : — 

“ Tlie opinions received from the various Associations consulted evince some 
degree of oppositi(jn to this clause. The landlords, wliile ready to welcome 
any change in the procedure which will expedite tlie recovery of rent, do not 
approve of the safeguards and restrictions with which it is now proposed to 
surround the extension of the Certificate Procedure for this purpose. Some 
of tliem appear to fear that tlie pnivisions of the new section 15SA will give too 
mucli power to the local orticers. We understand, however, that the clause 
is intended to he juirely an experimental moasun*, its main object being to 
introdiKje into the rent law of Bengal a priiunple which has not existed there 
before. It is necessary to he cautious in its application, and to make sure that 
it dues not prove an instrument of oppression of tlie tenants. We hope that 
the provision may prove a great inducement to landlords to manage their 
estates properly, and to maintain their rent accounts in a correct and in- 
telligilile manner. It is pr<»l)ahlc that, after some experience has heen gained 
of the working of the proposed provisions, it will he ])ossil)le to introduce a 
measure more general in scope and more detailed in character. On this 
assumption, we have contented ourselves with modifying the clause as drafted, 
so as to provide a tentative hut workable system. 

(/). — The word “ maintain*’ should he substituted for the words 
“periodically revised.” At present no scheme for periodical revision has been 
worked out, and it is not advisable to make any entry in the 'sul.isection which 
might bind the (lovernment to a parlieiilar scheme. We have added the words 
“or may accrue,*’ since, the application will lie for the recovery of future as 
as well as of past aiKNirs. 

SiLh‘S(xfion — Tlic provision that no reasou.s need he given hy the Local 
(iovernment for any conditions it imposes, or for its refusal or withdrawal 
of the right, has heen objected to. At the present stage, it would, in our 
opinion, be inadvisable to leave any chance of the exercise of its discretion by 
the l.oeal (Jovernment being *|uestiom‘d. We understand that the sole ground 
fur consideration by tlie Local Government will be tlie landlord's conduct as 
a landlord. 

Ah;//’ (o) (i)i(l (^). — The clause as it staiuls in the Bill as in- 

troduced makes no provision for the making of a re(|uisition for issue of a 
certilicat <5 hy the landlord, nor does it preserilio the court-tee pa3’l)le. Wo 
have supplied the defect, tollowing section !) {J) ol the I’uhlii* Demands 
Ret;overy Act, lS9o. 

It iim\' he assutned that care will he t.iken in selecting the oflicers who are 
to exentiso the powers under the section, hut we eonsiiler it l>est to assure this 
hy speeilieally declaring that the Certilicate Ollieer is to be especially appointed 
by tlie (Jovernment. Ordinarily, we think such powers should he conferred 
on the ollieer who is entrusted with the maiutemiuee of the record. 

Xr.m Kub sefion (.7), —In order to make the privilege of being able to recover 
rent by the certilicate procedure of real value, the certiticate should 
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have the efFeot of a decree in a rent-suit. We have amended the sub-section 
accordingly. 

New 8vb‘8ection (6 ). — It is not necessary to make the provisions of sec- 
tions 19, 20 and 21 of the Public Demands Recovery Act applicable, but 
sections 24, 27 and 28 contain provisions which seem to be required. 

New siib-sections {7) and {8} ('). — We have made amendments, in order to 
prevent any conflict of jurisdiction between the Civil Courts and the Revenue 
Officor in areas where the provisions of this section are in force. 

New subsection {9) (•). — We propose to limit the application of the clause 
to a sole landlord, or to such co-sharer landlords as collect their shares of 
the rent separately. It would obviously be impossible in the case of joint 
landlords to let one of several collect by certificate, while the rest have 
recourse to the Civil Court. As the certificate will have the force of a decree 
in a suit for arrears of rent, it is necessary that where one of several co-sharer 
landlords who collect their shares separately applies for the issue of a certi- 
ficate against a tenant of all the co-sharers, the remaining co-sharers should 
have notice of the fact. ’’ 


(1) 8ub-iiectlon framed by the Select Cominitteo has been converted into the pro* 

vinoB (a) and {h) to 8ub-«cctlon (5) 

(2) Tlio mib-section referral to in the Select Conariiiitoe'f) roi)ort m new Hub-section (9> !• 
now ftub-ioction (8) of the section. 
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CHAPTER XIV. 

Sale for Arrears under Decree. 

Extended to the districts of Cuttack, Puri and Balasore (Not., Jany. 
3rd 1907.) 

[158B. ( 1 ) Where a tenure or holding is sold in 

,, . , execution of a decree for arrears of rent 

Passing of 

tenure or hold- due in resDoct thereof, or of a decree for 

11 ig sold in exc- *■ 

ciition of de- damages under section 18GA, the tenure 

creo. 

or holding shall, subject to the provi.sions 
of section 22, pass to the purchaser, provided that 
the decree in execution of which it has been sold has 
been obtained by — 

(а) a .sole landlord ; or 

(б) the entire body of landlords ; or 

(r) one or more co-sharer landlords, who has, or 
have, sued for the rent due to all the co- 
sharers in respect of the entire tenure or 
holding and made all the remaining co- 
.sharers parties defendant to the suit. 

(2) When one or more co-sharer landlords, having 
obtained a decree in a suit frameil under sub-section 
(1) or under section 148 A applies, or apply, for the 
execution of the decree by the sale of the tenure or 
holding, the Court shall, before proceeding to sell the 
tenure or holding, give notice of the a[)plication for 
execution to the other co-sharers.] 

This section has been added to the Act by s. 50, Act I, R C., of 1907 
and Act I, E. I>. C., of 1908. The object is to counteract the effect of 
the rilling in the case of Joij^cndra Nath Uhosh v. Pab in Chandra Ghoshy 
(8 C. W. N., 472), and to provide that in execution of a decree obtained 
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by a co-sharer landlord in a suit passed under s. 148 A, the tenure or 
holding shall pass. It enacts that notice of the application for execution 
shall be given to the remaining co-sharers so that they n)ay apply for a 
rateable distribution of the surplus sale proceeds — See new provisions 
added to s. 169 and notes to ss. 148A, 188A, and Sched. Ill, arts. (2) 
and (6). 


169. Where a tenure or holding is sold in execu- 
tion of a decree for an ears due in respect 
thereof, the purchaser shall take subject 
to the interests defined in this Chapter 
as ‘‘ protected interests,'’ but with power 
to annul the interests defined in this Chapter as “ in- 
cumbrances 


General 
powers of pur- 
chaser as to 
avoidance of 
incumbrances. 


Provided as follows : — 

(a) a registered and notified incumbrance within 

the meaning of this Chapter shall nert be so 
annulled except in the case hereinafter 
mentioned in that behalf ; 

(b) the power to annul shall be exerciseable only in 

manner by this Chapter directed. 

When the interest of a lessee in an undivided share in several parcels 
of land is sold in execution of a decree for rent, the purchaser is not the 
purchaser of a holding within the meaning of this section and is not 
entitled to annul incumbrances under sec. 169 {Asadullah v. Sa^an 
Mullah^ 6 C. W. N., Ixxxiv). 

Patni taluks. — Under sec. 195 (r) nothing in this Act affects any 
enactment relating to patni tenures, in so far as it relates to those tenures. 
Patni taluks are, therefore, still saleable under Reg. VIII of 1819 (Gyan- 
oda Kanth Rai v. Rramomayi Dasi^ 17 Calc., 162), and Act VIII, 
B. C., 1865. But the provisions of this Act, so far as they do not inter- 
fere with the Patni law in respect of patni tenures, apply to them, {Durj^a 
Prasad Bandopadhya v. Brindaban Rai, 19 Calc, 504), so that the land- 
lords of may also sell them under the provisions of this 

Chapter in execution of decrees for arrears of rent, if they please. The 
patnidar is personally liable for the rent, and a transferee of a fractional 
share of a patni is liable for the rent severally and jointly with the regis- 
tered tenant if the landlord chooses to recognize him as one of the joint- 
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holders of the patni^ and he is also liable for the entire rent of the patni 
(Sourendro Mohun Tagore v. Sornomoyi^ 26 Calc., 103). 

What passed at a sale for arrears under the former law. — 
In execution of a decree obtained against the tenant whose name was 
registered in the landlord’s serishtah^ the whole tenure might be sold, 
though others recognized by the samindar as his tenants might be inter- 
ested in the lease. {Hart Charan Basu v. Meherunissa^ 7 W. R., 318 ; 
Forbes v. Pratap Singh^ 7 W. R., 409 ; AHmudin v. Sabir Khan^ 8 W. 
R., 60 ; Bhobo Tarini Dust v. Prasanomoyi Dasi^ 10 \V. R., 304 ; Fatima 
Khatiin v. Collector of Tippcruh^ 13 W. R., 433 ; SadJum Chandra Basu 
V. Guru Charan Basit^ i 5 VV. R., 99 ; Ghiilam Chandra De v. Nadiyar 
Chand A (ihihariy 16 W. R., i ; Bissessar Lai Sahu v. Lachmessar Sing^ 5 
C. L. R., 477 : L. R., 6 I. A., 233). Where an under-tenure was sold in 
execution of a decree, which had been passed in the terms of a compro- 
mise effected between the landlord and all the sharers in the tenure but 
one, and the representative of the latter sought to assert his right to his 
share against the auction-purchaser, it was held that in a sale under Act 
VIII of 1869, a tenure is sold outright, and that this tenure did not pass 
to the auction-purchaser with any incumbrances {Girish Chandra Ghosh 
V. Kali Tara^ 25 W. R., 395). Even though the sale proceedings speci- 
fied that the rights and interests of certain parties were sold, yet the 
tenure itself was sold and all the co-sharers were jointly liable {Alimudin 
V. Sabir Khan^ 8 W. R., 60). But in Dwarkanath v. Alok Chandra Sif 
(9 Calc., 641), it was held, on a construction of a sale-certificate and a 
proclamation of sale purporting to be under secs. 59 and 60 of the Rent 
.Act, VIII of 1869, that what passed by the sale was not an under-tenure 
but merely the right, title, and interest of the judgment-debtor, — the 
declaration of a sale proclamation not being by itself sufficient to override 
the description of the property in the body of the document. Where a 
widow’s life interest is sold for arrears of rent, it is not merely the 
widow’s life interest that is transferred, but the property itself, and the 
reversionary heir cannot follow the estate after her death { 7 tlak Chandra 
Chakravartti v. Madan Mohan fogf 12 W. K., 5^4 '» Mo/ttma Chandra 
Rai V. Ram Kishor Acharjf 23 W. K., 174 : *5 I- » *42 ; Baijan v. 
Brij Bhukan Lai Awasti^ i Calc., 133 : 24 W. R., 306 : L. R., 2 I. A., 
275 ; Anand Mayi v. Mahcndro Narain I)as^ 15 W. R., 264). A ::amin- 
dar who has obtained a decree for arrears of rent of a transferable tenure 
is entitled to sell the tenure, and a person, who has obtained a transfer of 
such tenure, which he has not registered, and cannot show a sufficient 
cause for not registering, is bound by the sale, and cannot set up a title, 
which he has acnuired by a previous sale, {^hani Chand Kundu v. hraja 
Nath Pal, 21 W. R., 94-12 B. L. K., F. B., 4841- A decree for rent 



506 


BENGAL TENANCY ACT. 


[Chap. XIV. 


obtained by a landlord against his registered tenant renders the tenure 
comprised in the decree liable for sale, although such tenure may have 
passed into other hands than those of the judgment-debtor (Ras/t 
Bihari Bandopadhya v. Piari Mohan Mukerji^ 4 Calc., 346). The 
plaintiff purchased under a private conveyance from the registered tenant 
a permanent transferable interest in land such as is described in sec. 26 
of Bengal Act VIII of 1869, but no notice of the transfer was given to 
the samittdar. The zamindaf subsequently brought a suit against the 
tenant for arrears of rent, and obtained a decree, in execution of which 
he caused the tenure to be sold, and himself became the purchaser. The 
plaintiff took proceedings under sec. 31 1 of Civil Procedure Code to set 
aside the sale ; but his application was rejected on the ground — an 
erroneous one — that he was not a proper party to take such proceedings, 
and he did not appeal against the order rejecting it. It was held that a 
suit brought against the zamindar and tenant to set aside the sale was in 
the absence of fraud not maintainable. The plaintiff might have satisfied 
that rent-decree and so prevented the sale, or he might have appealed 
against the order rejecting his application to set it aside ; but having 
done neither, and the zamindar having had no notice of the transfer, the 
plaintiff was not entitled to treat the proceedings in the rent suit as a 
nullity, on the ground that he was not a party to the suit {Panye Chandra 
Sarkar v. Har Chandra Chaudhuri^ 10 Calc., 496). 

When two persons, H and I were registered tenants, and on IVs 
death no one was registered in his place, and a suit for arrears of rent 
was brought against the widow and the executors of the sole surviving 
tenant, it was held in view of sec. 26 of Act VIII of 1869, B. C., that the 
zamindar was not bound to look for his rent beyond the representative 
of the surviving registered tenant and that the entire tenure passed by 
the sale in execution of a decree for arrears of rent obtained against the 
representative of the surviving registered tenant. It was held further 
that when the sale proclamation distinctly set out that the sale would be 
held according to the provisions of sec. 59 of Act VIII of 1869, and the 
property advertised was the tenure, and the property sold was the tenure, 
the mere insertion of a statement that the sale wis of the rights and 
interests of the judgment-debtor would not have the effect of limit- 
ing the sale to such rights and interests and not extending to the 
tenure itself {Nazir Mahomed Sarkar v. (iirish Chandra Chaudhuri^ 
2 C. W. N., 251). If a landlord has recognised a transferee of the 
tenancy as his tenant, he cannot sell the tenancy for arrears due from 
the recorded tenant (Amriia Lai Basti v. Saurabi Dasi^ 2 W. R., Act X, 
86 ; Miah Jan v. Karuna Mayi Dcbi^ 8 B. L. K , i ; Mozon Molloh v. 
Dula Ghasii Kulan^ 12 13 . L. K., 492, nul^ ; Bam Bishor Acharji v. 
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Krishna Moni Debi^ 23 W. R., 106). But if in execution of a decree for 
arrears of rent, the right, title and interest oiily of the judgment-debtor is 
attached and sold under Act VIII of 1859 (the old Civil Procedure Code), 
then, the whole tenure does not pass, as it v/ould have done, had the sale 
taken place in accordance with the provisions of sec. 59, Act VIII, B. C., 
of 1869 {Dular Chand Sahu v. Lai Chabil Chand^ L. R., 6 I. A., 47 : 3 
C. L. R., 561). 

When the decree for arrears of rent had been obtained by a co-sharer 
in a joint undivided estate, dependent taluk or other similar tenure, then 
under sec. 64 of Act VIII, B. C., of 1869, the under-tenure could not 
be sold until the moveable property of the judgment-debtor had been 
sold and proved insufficient to satisfy the decree. In that case, the 
under-tenure could be sold, not under sec. 59 of the Act, but under the 
ordinary procedure of the Court, and such sale had the effect of a sale 
of immoveable property held in execution of a decree, not being for 
arrears of rent payable in respect thereof, that is, of an ordinary money 
decree. In these circumstances, only the right, title and interest of the 
judgment-debtor passed by the sale {Kimjiban Chaudhuri v. Piari Lai 
Mandal^ 4 W. R., Act X, 30 ; Mritanjai Chaudhuri v. Khettra Nath 
Raiy 5 W. R., Act X, 7 1 : Nundo I.al Rai v. Guru Charan Basu^ 1 5 W. 
R, 6 ; Ghulam Chandra Dc v. Nadiar Chand Adhikari^ 16 W. R., i ; 
Miajan v. Karunamayi Debi^ 8 B. L. R., r ; Mohendra Kumar Datta 
V. Hira Mohan Kundu^ 7 Calc., 723 ; Krishna Chandra Ghosh v. Raj 
Krishna Bandopadhya^ 12 Calc., 24 ; Bhaba Nath Rai v. Durj^a Prasanno 
Ghosh^ 16 Calc., 326), and so, if the rights and interests of the judgment- 
debtor had already been sold at a prior execution sale, the purchaser took 
nothing {Daulat Ghasi Chaudhuri w. Manwar^ 15 W. K., 341 ; Girish 
CHandra Mitra v. JhakUy 17 W. R., 352 : 12 B. L. R., 488, note). But 
in one case, in which a judgment-debtor was alone registered in the 
zamindar^s shcrista as owner of a tenure, and his two brothers, who 
weie joint in estate with him, were entitled each to an equal share with 
him in the tenure, it was held that a sale which took place in execution 
.of the decree for arrears of rent obtained by a co-sharer only in the 
zamindari had passed the whole tenure, and not merely the interest of 
the judgment-debtor V. Ganjaa Prasad, 10 Calc., 996). 

In this case, however, the judgment-debtor was the manager of the 
family, and it was said that he had been sued as representing the 
ownership of the whole tenure, so it was just and equitable that the sale, 
although purporting to be of the right and interest of the judgment- 
debtor only, should operate as a sale of the tenure. 

A share of tenure could be sold.— A share of an under-tenure 
can be sold under sec. 64 of Bengal Act VIII of i S69, so as to render the 
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sale binding upon the judgment-debtor, and there is n o substantial differ- 
ence between the sale of a portion of an under-tenure under that section 
and under the Civil Procedure Code ( Ashanullah v. Rajendra Chandra 
Rai\ 12 Calc., 464). But the purchaser must take his position as being 
jointly liable for the rent with the other under-tenants {Gobind Chandra, 
Rai V. Ram Chandra Chaudhuri^ 22 W. R., 421), and he does not acquire 
the property with the privileges attaching to the purchase of an entire 
tenure, f. free of incumbrances {Reily v. Har Chandra Ghosh^ 9 
Calc., 722). 

To make a tenure liable to sale in execution for arrears of rent under 
Act VIII of 1869 all the co-sharer landlords must be made parties to the 
suit : when this is not done, only the right, title and interest of the judg- 
ment-debtor will pass. When a suit was brought by some only of several 
co-sharer landlords against a Hindu lady who had succeeded her father 
to the tenure, for the recovery of rent which had accrued due after her 
father’s death ; held^ that the liability for the debt was personal and did 
not attach to the reversion, and a sale held in execution of a decree 
obtained by the landlords in the suit passed only her limited interest 
in the tenure to the purchaser (Jiban Krishna Rai v. Rraja Lai Sen^ 7 C. 

W. N., 425 : 30 Calc., 550.) 

What now passes at a sale in execution of a decree for 
arrears of rent. -—It is clear that the whole tenure or holding now 
passes at a sale held in execution of a decree for arrears of rent, subject 
to the “protected interests’’ and “incumbrances” referred to in sec. 159. 
But a sale held in execution of a decree obtained by a co-sharer landlord 
apparently does not pass the tenure or holding, but only the right, title and 
interest of the judgment-debtor in consequence of the provisions of sec. 188 
of this Act {Beni Madhub Rai \,Jaod Alt Sarkar^ 17 Calc., 390 ; Durt^a 
Charan Mandal v. Kali Prasanna Sarkar^ 26 Calc., 727 : 3 C. W. N., 586; 
Sita Nath Chaturji v. Atmaram Kar^ 4 C. W. N., 571 ; Sadagar Sarkar 
Krishna Chandra Nathj 26 Calc., 937 ; Narain Uddin v. Srinianta Ghosh^ 
29 Calc., 219). The law on this point is, however, changed by Act I, B. C., 
1907. See notes toss. 148A, pp. 471, 472, and 158A, pp. 500-502. When" 
by private arrangement amongst co-sharers one of them is in exclusive 
possession of a certain portion of ijmali land, a purchaser of the right, 
title and interest of the latter is entitled to be placed in the same 
position as the vendor (Kumudini Mazumdar v. Rasik Lai Mazumdar^ 
ji C. W. N., 517)- When a tenure is sold in e.xecution of a mortgage 
decree, the rent being under sec. 65 a first charge upon it, it passes to the 
purchaser subject to this charge, and can be sold in execution of the 
decree for the rent which accrued due previously to the date on which 
the sale was confirmed {Maharani Dasya v. Ilarendro Lai Rai, i C. W. 
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N., 458). But when a tenure is sold in execution of a rent decree, it 
passes to the purchaser free of all liability created upon it by the default 
of the previous holder, and so cannot be resold for any arrears that 
accrued due before the date of sale {Fais Rahman v. Ram Sukh Bajpai^ 
21 Calc., 169 ; Ram Chandra Sadhu Khan v. Samir Ghazi 20 Calc., 25). 
This has also been held under the former law ( Latifan v. Miahjan^ 6 
W. R., 1 12 ; Pran Gaur Mazumdar v. Hemanta Kuniari Debi^ 12 Calc., 
597). The same rule was laid down in Ram Saran Poddar v. Mahomed 
Laiif^ (3 C. W. N., 62) in which it was further decided that the plaintiff 
who had purchased at the second sale for arrears of past years, and who 
had consequently acquired no title in the holding, was yet entitled in 
equity to recover from the landlord, defendant, the purchase money paid 
by him without instituting a separate suit against him for the recovery 
of damages. 

But when a tenure or holding was sold in execution of a decree for 
rent with notice that it was saddled with liability for arrears of rent for 
a period anterior to the date of sale ; hcld^ that the purchaser was 
liable for the rent of such period ( Haradha?t Chnttoraj v. Kartik 
Chandra Chatiopadhya^ 6 C. W. N., 877). A sale of a tenure held in 
execution of a decree for road-cess passes the tenure free from all but 
registered and notified incumbrances under sec. 161 {Nobin Chandra 
Laskar Juinsinaih Paramaniky z\ 722). But if a sale be held 

in execution of a decree for road-cess against some only of the owners 
of the tenure, its effect is not to convey to the purchaser the whole tenure, 
but only the right, title and interest of the particular persons against 
whom the decree has been obtained ( Mahanand Chakravariti v. Bani 
Madhab Chaiurji, 24 Calc., 27). A certificate under the Public Demands 
Recovery Act can only be enforced against the person whose name is 
entered in such certificate as if it were a personal debt of his : so, where 
in execution of a certificate against the recorded tenant, the landlord 
put up the holding to sale, //cA/ that the right, title and interest of the 
recorded tenant alone passed (Rnpram v. Is:iuir, 6 C. W. N., 302). 
In one case, however, Lai Sin^h v. Gtfnji,’'ti Prasad (to Calc., ggO) 
was followed and it was held that the sale, though in terms a sale only 
of the right, title and interest of the judgment-debtor, really passed 
the right, title and interest not only of the registered tenant, but also 
of the unregistered co-owners whom he represented (N/Aiyi Bihari Saha 
V. Hari Govinda Saha, 26 Calc., 767). But in Ashok Bhuain v. Karim 
Baipari, (9 C. W. N., 843), it was decided that the sale of a jote in 
execution of a decree for rent obtained against the recorded tenants 
docs not pass the interest of the tenants whose names are not registered 
in the landlord’s shcri:xtah. So, where one of several joint tenants 
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executed a kabulyat in favour of the landlord and the other tenants 
acquiesced in the representation of the holding by the tenant who 
executed the kabulyat^ and the landlord sued him only for the rent 
and in execution of that rent decree attached the entire holding, and 
the other tenants made no attempt to get themselves recognised or to 
pay the arrears ; /te/J, that the attachment covered the entire holding 
unless there was fraud on the landlord’s part {Rajani Kant Guka v. 
Usir Bibty 7 C. W. N., 170;. When an under-tenure had been sold 
in execution of three ex parte decrees for arrears of rent, and the decrees 
had not each and all of them been against each and all of the three 
owners of the under-tenure, but one of them was against the three 
owners, who all understood that they were judgment-debtors under the 
decree, it was held that the sale was a valid one and operated to transfer 
the under-tenure to the purchaser {Tara Tail Sin^h v. Sarobar 
17 Calc., 407). But in Annan la Kumar Na^kar v. Hari Das Haidar^, 
(27 Calc., 545 : 4 C. W. N., 608) the sale in execution of a decree ob- 
tained against some of the heirs of the last recorded tenant was held 
not to pass the jatna^ but only the right, title and interest of the judg- 
ment-debtors, the landlord having for some time accepted rent from 
all the heirs of the deceased recorded tenant. Where certain co-sharer 
landlords instituted a suit for the rent of a jote, making all parties 
interested in the jote parties defendant and obtained a decree, a sale 
in execution of the decree passed the entire jote to the purchaser. 
But a sale in execution of a decree for rent obtained by the same 
landlords in a suit subsequently instituted against the purchaser, but 
after the latter had parted with his interest in the jote to a third party, 
did not affect the rights acquired by such third party by his purchase. 
The fact that such third party had not got his name registered in 
zamindar^s shefistak, in place of the first purchaser was immaterial, 
as at the second auction sale only the right, title and interest of the 
judgment-debtor was sold ( Umesh Chandra Rat v. Gour Lai Chaudhuri^ 
10 C. W. N., 1042). A mortgagor does not represent the mortgagee, 
and the latter is not bound by a sale in execution of a rent decree 
obtained against the former ( Saski Bhushan Guha v. Ga/^an Chandra 
Saha^ 22 Calc., 364). But see the definition of “ registered and notified 
incumbrance” (sec. 16 1), and the case of Nobin Chandra Laskar v. 
Bansi Nath Paramanik^ (21 Calc., 722) in which it was held that a usu- 
fructuary mortgage, which has not been registered and notified, is not 
‘*a registered and notified incumbrance.” A tenure was transferred by 
a private sale in 1897. In 1902 the landlord sued the original tenant 
for arrears of rent, got a decree and brought the tenure to sale in exe- 
cution. Held^ that the purchase in 1897 having been registered in the 
landlord’s sheristah tinder sec. 12 of the Act long before the institution 
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of the suit, and the arrears being for a period subsequent to the purchase, 
the landlords’ suit was brought against the wrong party and would not 
affect the petitioner {Ainaddi Sapui v. Aghore Nath Bose^ i C. L. J., 

1 8//). When a landlord and tenure-holders have divided a tenure by 
mutual agreement, the purchase of one of the divided shares must be 
regarded as that of an entire tenure {Gopi Nath Biswas v. Radha Shyain 
Poddar^ 5 C. W. N., Ixxx). Sec. 99 of the Transfer of Property Act 
applies to zaripeshgi mortgagees and a purchase of the mortgaged pro- 
perty by the mortgagee in execution of a decree for rent due by the mort- 
gagor under a katkina lease of the property is absolutely void {Sheodevi 
Tcwariv. Ram Saran Singh^ 26 Calc., 164). The sale of a holding in 
execution of a decree for rent obtained by a landlord, who also holds 
a mortgage of the holding is void, and the purchaser at the sale acquires 
no title against another mort^jagee of the holding, who has purchased it 
under a decree on his mortgage [Basirnddi v. Kailash Kamini Devi^ 33 
Calc., 1 13). One of several joint landlords brought a suit for arrears of 
his share of the rent of a certain occupancy holding against three persons 
who were the recorded tenants, but two of the recorded tenants had 
already transferred their interests to the plaintiff : held^ that the purchaser 
at the sale purchased only the right, title and interest of the judgment' 
debtors, and, as two of these had no interest at the date of the sale, the 
right of their transferee was not affected by it {Afras Molla v. Kalsa- 
vtunnissa^ 4 C. 1 .. J., 68 : 10 C. W. N., 176). So when an ijardar in 
execution of a decree for arre^irs of rent in a suit brought by him after the 
expiry of his ijara^ against the registered tenant, sold the right, title and 
interest of the said tenant the rights of unregistered co sharers of the 
tenant were held not to have passed {Door^a Dhur Biswas v. Htno 
Mohini Dabee^ 13 C. W. N., 270. See also Bijoy Sankar Sikdar 
Rajendra Kumar Basu^ 13 C. W. N., 746 : 9 C. L. J., 479). Nothing but 
the tenure in default can be sold. A claim which the judgment-debtor 
may have against the decree-holder cannot be sold (Lachmipai v. 
Mandil Koer, 3 C. W. N., 333). 

The terms “right, title and interest” of th e debtors, as used in a 
sale certificate and order, must be construed with reference to the 
circumstances under which the suit was brought, and the true meaning 
of the decree under which the sale look place as well as the proceedings 
leading up to sale. In a case where proceedings were taken under this 
Act and application was made for the simultaneous issue of the order 
of attachment and proclamation as provided in s. 163, what was intended 
to be sold was the entire tenure (Ak/t<ii Kumar Sur v. Bijat Chandy 
29 Calc., 813). See Execution of decrees for arrears of renty p. 226.” 

Grounds on which a sale held in execution of a rent 
decree can be set aside.— If a sale takes place in e.xecution of a 
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decree in force and valid at the time of sale, the property in the thing 
sold passes to the purchaser. If the decree or judgment be afterwards 
reversed, the reversal does not affect the validity of the sale, or the title 
of the purchaser {Chandra Kant Sarmah v. Bissessar Sarmah, 7 W. R., 
312 ; Bezaa Mahton v. Ram Krishna Sin^h, 14 Calc., 18 :-L. R., 13 1 . A, 
106 ; Mathura Mohan Ghosh v. Akhai Kumar Mitra^ 15 Calc., 557 ; and 
contra^ Bhulu v. Ram Naratn Muhktirji^ W. R., Sp. No. 1864, 129). A 
bona fide sale under a decree is binding, notwithstanding that the decree 
may be set aside upon review {Ja 7 i Ali v. Jan Ali Chaudhuri^ 10 VV. R. 
154' I B. L. R., A. C., 56 ; Piari Mani Dasi v. Collector of Birbhum^ 8 
W. R., 300). No suit will lie to set aside the sale of an estate in execu- 
tion of a decree for arrears of rent at enhanced rates according to a prior 
decree for enhancement subsequently reversed on special appeal, on the 
ground of want of notice of the suit for arrears of rent {Duf^a Prasad Pal 
y»Jo,^esh Prakash Gattgopadhya^ 4 W. R., Act X 38). But a sale in exe- 
cution of a decree barred by limitation at the time of the sale is invalid 
{Ghitlam Asgar v. Lakhimani Dcbi^ 5 B. L. R., 68 : 13 W. R., 273), and 
a sale held under a decree passed by a Court without jurisdiction and 
reversed on that account is a nullity {Jadu Nath Kundu v. Braja Nath 
Kundu^ 6 B. L. R., App., 90). The purchaser of an under-tenure may 
sue in the Civil Court to set aside a sale of the under-tenure in execution 
of a decree for arrears of rent, under Act X of 1859, on the ground 
that such decree was obtained by fraud subsequent to the purchase 
{Ganga Das Datta v. Ram Narain Ghosh^ B. L. R., F. B., 625 ; 
Nil Mani Ba 7 iik v. Padda Locha 7 i Ch ikr'avartti^ B. L. R., F. B., 
379 ; Ra 77 i Sundar Parafftanik v. Prasan 7 ta Kumar Basu^ B. L. R., F. B., 
382 ; Batulan v. Uzira 7 t^ 8 W. R., 300). A suit by an auction -purchaser 
to obtain khas possession of an under-tenure, which had been sold under 
Act VIII (B. C.) of 1869, was dismissed on the ground that the suit in 
which the zamindar had obtained the decree was a fraudulent one, and 
the purchaser knew that it had been against the wrong party. In special 
appeal, the provisions of Act X of 1859 sec. 106, were pleaded in justifi- 
cation of the zamindar ; but it was held that he could not bring such 'a 
suit against a person other than the one whom he knew to be t|?e pro- 
prietor of the under-tenure, and from whom for a series of years he had 
been receiving rent {Nabm Chandra Se 7 i v. Nabin Cha 7 idra Chakravartti^ 
22 W. R., 46). The holder of an under-tenure, though his name has not 
been registered as the owner, may bring a suit to set aside a sale of the 
under-tenure, sold in execution of a decree for rent against the former 
owner, on the ground that the money due under the decree had been 
deposited before the sale {Afzal Ali v. Gur Naram^ 6 W, R., Act X, 59 : 
B. L. R., F. B., 519). Some of the heirs of a deceased tenant not parties 
to the"" decree for rent in execution of which a sale has taken place may 
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to have it declared that the sale was fraudulent or did not affeft theiri^ 
interests {Jagan Nath Goraiv, Watson < 5 ^ Co., 19 Calc., 341). And a ; 

‘ quondam judgment-debtor may sue to have a sale held in execution of the 
decree against him set aside, on the ground that the decretal amount had 
been paid to the judgment-creditor out of Court before the sal^ 

(Pat Dasi v. *Sharufi Chand Malay 14 Calc, 376). But in Mathura" 
Mohan Ghosh v. Akhai Kumar Mitra ( 15 Calc., 563^ it was pointed out 
that according to the ruling of the Privy Council in Pezva Muhton v. Ram 
Krishna Singy ( 14 Calc., 18 : L R., 13 I, A., loG) the sale'could only be 
set aside in this case, if the auction-purchaser were a party to the fraud. 

In one case in which a plaintiff sued for possession of a holding, but it 
was decided that the sale at which he had purchased the holding, though 
held in execution of a decree for arrears of rent, was bad, as the landlord 
had previously sold the holding in execution of a money decree, it was 
said that the plaintiff was entitled to a refund of the purchase money from “ 
the landlord, and that a separate suit for the purpose was not necessary 
{Ram Saran Poddar v. Mahomed Latif 3 C. W. N., 62). A person to 
'^^Whom a transferable occupancy holding was mortgaged before its sale in 
execution of a rent decree is a representative of the Judgment-debtor within 
the meaning of sec. 244, C.P.C., and may apply to set aside the sale 
(Nissa Bibi w. Radha Kishor Manikyay ii C. W. N., 312/ After a 
judgment-debtor, with full knowledge of the execution proceedings and 
full opportunity of objecting that the holding is an occupancy-holding and 
non-transferable, fails to raise that objection at the time of the sale, it is 
not competent to him to resist the purchaser after the confirmation of the 
sale, and as between the purchaser and the judgment-debtor the title to 
the property vests in the purchaser on the confirmation of the sale. 
Where a settlement is made by the landlord with the auction purchaser 
of a non-transfcrable holding as soon as can be reasonably expected after 
the sale and when the landlord afterwards recognises the purchaser and 
receives rent from him, it is sufficient to render the sale valid in law 
{Dwarka Nath Pal v. Tarini Sankat Raiy ii C. W. N., 513). 

“Incumbrances’* and “registered and notified incum- 
- brances,” — These terms are defined in sec. 161, clauses (a) and (b). In 
Titu Bibi v. Mohesh Chandra Bagchiy (9 Calc., 683 : 12 C. L R., 304) it 
was settled that under the former law under-tenures, which are “ incum- 
brances ” within the meaning of sec. 66 of Act VIII, B. C., of 1869^ are 
not avoided by a sale of the parent tenure but are only voidable at the 
option of the purchaser. The object of making sub-leases and incum- 
brances voidable on the sale for arrears of rent is explained by the Rent 
Commissioners, at whose instance the provisions of this Chapter were 
•introduced, to be that “ the superior landlord’s securities for his rent 
not be impair^.” 

QQ 
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When a landlord in collusion with his tenant obtained a decree for 
rent and in execution thereof purchased the holding, the lien of a 
mortgagee under the tenant of a part of the holding should be held to 
continue to subsist upon the land, and the mortgagee would have the 
same right against the landlord as he would have against the mortgagor 
{Ram Saran Das v. Ram Prokash Das, 32 Calc., 283). 

' 160 . The following shall be deemed to be pro- 
Proteoted in- tccted interests within the meaning of 
this Chapter : — 

(а) any under-tenure existing from the time of 

the Permanent Settlement ; 

(б) any under-tenure recognized by the settle- 

ment-proceedings of any current temporary 
settlement as a tenure at a rent fixed for 
the period of that settlement ; 

(c) any lease of land whereon dwelling-houses, 
manufactories or other permanent buildings 
have been erected, or permanent gardens, 
plantations, tanks, canals, places of worship 
or burning or burying grounds have been 
made ; 

{d) any right of occupancy ; 

(c) the right of a non-occupaiicy-ra'iyat to hold 
for five years at a rent fixed under Chapter 
VI by a Court, or under Chapter X by a 
Revenue-officer ; 

( / ) any right conferred on an occupancy-raiyat 
to hold at a rent which was a fair and rea- 
sonable rent at the time the right was con- 
ferred ; and 

( (^) any right or interest which the landlord at 
whose instance the tenure or holding is 
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sold, or his predecessor in title, has express- 
ly and in writing given the tenant for the 
time being permission to create. 


In the statement of Objects and Reasons for the Bill to amend the 
Tenancy Act (Selections from papers relating to the Bengal Tenancy 
Act, 1885, p. 206) it is explained that the first three of the interests re- 
ferred to in this section are protected under a sale for arrears of revenue 
(see sec. 37, Act XI of 1859 and sec. 12 of Act VII, B. C., 1868) and, 
therefore, “ would seem to be a fortiori entitled to protection under a 
sale for rent.” The interests referred to in clauses (^), (/) and it is 
pointed out, are protected in similar sales under the existing law, (see 
secs. 16 of Act VIII, B. C., of 1865 and 66 of Act VIII, B. C., of 1869 
and Nilmadhab Kannokar v. Shibii Pal^ 13 W. R., 4io.> The interest 
referred to in cl. {c) is new and has been created by this Act. See sec. 
46 (7). 

Clause (c). — With clause (c) ot this section should be read clause 4, 
sec. 167, of this Act which provides that ‘‘when a tenure or holding is 
sold in execution of a decree for arrears due in respect thereof, and there 
is on the tenure or holding a protected interest of the kind specified in 
section 160, clause (^r), the purchaser may, if he has power under this 
Chapter to avoid all incumbrafices (see sec. 165) sue to enhance the rent 
of the land, which is the subject of the protected interest, unless it has 
been held for a term exceeding twelve years at a fixed rent equal to the 
rent of good arable land.” The benefit of the fourth exception to sec. 
37, Act XI of 1859 (which corresponds to cl. (c) of this section), must be 
limited to improvements effected bofia fide and to permanent buildings 
erected before the revenue sales, and should not be conceded to anything 
subsequently constructed, or which appears to have been constructed 
merely for the purpose of defeating the rights of an auction-purchaser. 
Subject to this reservation, it does not matter whether the improvements 
have been effected by the present holder, or by some previous occupier 
i^Asgar All v. Asmat Ali^ 8 Calc., no). See also Bui C/iandv. 
LathUj (23 W. R., 387) ; and Mokar Ali v. Shama Charan Dus^ (3 C. W. 
N., Ixiii), in which it has been ruled that a dwelling house to be exempt- 
ed under sec. 37 of the Revenue sale law must be a dwelling house 
of a permanent character, and that mere huts would not come within that 
description. It is immaterial whether the lands on which buildings have 
been erected* and gardens made were expressly leased for these purposes 
or not (B/uigo Bibi v. Ram Kant Rai^ 3 Calc., 293 ; Govindo Chandra 
Sen v. Jai Chandra Das, 12 Calc., 327), 
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Clause (d).— A raiyat holding at fixed rates does not after he has 
been in occupation for 12 years, become a “settled raiyat” of the village 
and thus acquire a right of occupancy, so that his interest is not a 
“protected interest” within the meaning of this section {B/iut Nath 
Naskarv, Surendra Nath Dutt, 13 C. W. N., 1025). 

Clause (g). — A mortgage created by a dar-patnidar of his interest 
in the taluk does not amount to a “protected interest” (Akhai Kufnar 
Sur V. Bljai Chand^ 29 Calc., 813). Where raiyats having permanent 
interest in a holding sold a portion of it and the transferees again sold a 
portion of their purchased interest to one R, and R obtained settlement 
from the landlord; held, that the interest of the transferee was not an 
incumbrance, which could be avoided by a purchaser at a rent sale 
^Baistab Charan Chaudhun v. Okhil Chandra Chaudhuri, 1 1 C. W. N., 
217). t\ patni kabulyat c.onii\\r\Q.di i\\G. following clause : “ If I should let 
out this mahal in dar-pafni to any person, such dat~patnidar shall act 
according to the terms of my kabulyat held, that these words did not 
amount to an express or implied permission to creat a sub-tenure, and 
the knowledge of the proprietor of the creation of the sub-tenure and 
the acceptance by him of the rent of the patni taluk through the sub- 
tenure-holder were not sufficient to make the sub-tenure a protected 
interest (Mahomed Ka^imv. N a far Chandra Pal,()C.\V, N., 803 : 
32 Calc., 91 1). 

161 . For the purposes of this Chapter — 

(a) the term ‘‘ incumbrance,” used with reference 

^ to a tenancy, means any lien, sub-ten- 

Meaning of 1 • 1 • 

“incumbrance” aiicy, easement or other right or interest 
and notiHea in- Created by the tenant on his tenure or 
cumbrance. holding or in limitation of his own inter- 
est therein, and not being a protected interest as ’ 
defined in the last foregoing section ; 

(b) the term “registered and notified incumbrance,” 
used with reference to a tenure or holding sold or 
liable to sale in execution of a decree for an arrear 
of rent dife in respect thereof, moans an incumbrance 
created by a registered instrument, of which a copy 
has, not less than three months before the accrual 
of the arrear, been served on the landlord in inaimer 
hereinafter provided. 
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[(c) the terms ‘arrears’ and ‘arrear of rent’ shall 
be deemed to include interest decreed under section 
67 or damages awarded in lieu of interest under sub- 
section (1) of section 68.] 

Clause {c) has been added to the section by s. 51, Act I, B. C., of 
1907, and Act I, E. B. C., of 1908. 

It will he seen that the purchaser at a sale under sec. 164, t. at a 
sale of a tenure or holding? at fixed rates, can annul all incumbrances, not 
being registered and notified incumbrances. A purchaser at a sale under 
sec. 165, t. at an adjourned sale of a tenure or holding at fixed rates, 
and the purchaser at a sale under sec. 166, c, at a sale of an occupancy 
holding, can annul registered and notified incumbrances. 

Lease an incumbrance.— In sec. 16 1 of the Bengal Tenancy Act 
the word ‘incumbrance’ seems to be used as covering a lease. A lease, 
just as much as a sale, gift or mortgage, must come within the meaning 
of incumbrance (Joj^es/iar Maztitndar v. Abid Mahomed Sarkar^ 3 
C. W. N., 13). 

Exchange of part of holding an incumbrance.— When the 
registered tenant of a holding has exchanged part of his holding with 
other persons, though the exchange has not been ratified by the landlord, 
the purchaser at a sale for arrears of rent cannot eject the occupiers of 
the land exchanged, without having taken proceedings to annul the in- 
cumbrance, as provided in section 167 (Ch indra Sakai v. Kali Prasanna 
Chakravartti^ 23 Calc., 254). 

Mortgages which are not incumbrances.— .A mortgage 
created by sec. 171 in favour of a person who pays the decretal amount 
and saves a tenure or holding from sale is not an incumbrance within the 
meaning of sec. 161 and cannot be annulled by a purchaser at a sale 
held under the provisions of this Chapter {Pasnpati Mahapatro v. 
Narayani Dasi^ 24 Calc., 537: i C. W. N., 519). A usufructuary 
mortgage which has not been registered and notified is not a registered 
and notified incumbrance {Nobin Chandra Laskar v. Pansi Nath Para- 
7nanik\ 2 \ Calc., 722). When a mortgagee of a tenure has enforced his 
lien and obtained his decree, it is no longer an incumbrance on the 
tenure (Abhai Kumar Sur v. Bijai Chandy 29 Calc., 813).^ 

Clause (c) — This clause sets aside, so far as sales in execution of 
rent decrees are concerned, the rulings, cited at P..33, to the effect that 
interest is not rent. It further provides that damages awarded under 
sec. 68 (i) is also rent within the meaning of this Chapter. 

Service of copy of incumbrance.— Sec. 176 provides that the 
registering officer shall,, at the request of the tenant or person in whose 
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favour the incumbrance is created, notify it to the landlord by causing a 
copy of it to be served on him. 

162. When a decree has been passed for an arrear 
Application for due for a tenure or holding, and 

or'hoUiing’'"*'^^ decree-holder applies under section 

Xivr of f882. 235 [O.XXI, r.ll (2)] of the Code of Civil 

V of 1908 . Procedure for the attachment and sale 
of the tenure or holding in execution of the decree, he 
shall produce a statement showing the pargana, estate 
and village in which the land comprised in the tenure 
or holding is situate, the yearly rent payable for the 
same and the total amount recoverable under the 
decree. 

The High Court has framed the following rule under sec. 287 (O. 
XXI, rr. 66, 70.) of the Civil Procedure Code (Act V of I908) 

“ K very person applying under .soe. 102 of tlie Bengal Tenancy Act (VIII 
of 1885) for th« simaltaiioou.s attachment and .sale of ii tenure or a holding of 
a raiyat holding at fixed rates, or applying only for the sah^ of sue.h tenure or 
holding already under attachment, .shall in such aj)plit.*alion specify the regis- 
tered and notified incumbrances Biibject to whicli the tenure or holding is to 
be sold. Such specitication shall he verified in tlie manner prescribed by the 
Code of Civil Procedure for the verification of plaints by the holder of the 
decree in execution of which the tenure or holding is to be sold, or by some 
other person (approved of by the Court), if the Court be satisfied that he is 
acquainted with the facta mentioned in it.” {Calcutta Gazette of August I8th 
1 886, Part I, p. 939, and High Court's General Rules and Circular Orders 
(Civil), p. 32). 


163. ( l) Notwithstanding anything contained in 


Order of atta- Civil Procedure, when the 

cl‘oTation”^^'^o£ decree-holder makes the application men- 

foregoing section, the 
XIV of 1882 . Court shall, if under section 245 (O.XXI, 
V of 1908 . 17) of the said Code it admits the 


application and orders execution of the decree as appli- 
ed for, issue simultaneously the order of attachment 
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and the proclamation required by section 287 (0. XXT, 
rr. 66, 70) of the said Code._ 

(2) the proclamation shall, in addition to stating 
and specifying the particulars mentioned in section 
287 (0. XXI, rr. 66, 70) of the said Code, announce — 

(a) in the case of a tenure or a holding of a raiyat 
holding at fixed rates, that the tenure or 
holding will first be put up to auction sub- 
ject to the registered and notified incum- 
brances, and will be sold subject to those 
incumbrances if the sum bid is sufficient to 
liquidate the amount of the decree and 
costs, and that otherwise it will, if the de- 
cree-holder so desires, be sold on a subse- 
quent day, of which due notice will be 
given, with power to annul all incumbranc- 
es ; and 

(li) in the case of an occupancy-holding, that the 
holding will be sold with power to annul 
all incumbrances. 

(3) The proclamation shall, besides being made 
in the manner pre.scribed by section 289 (O. XXI, r. 
67) of the .said Code, be published by fixing up a copy 
thereof in a conspicuous place on the land comprise^,’ 
in the tenure or holding ordered to be sold, and shall 
also be published in such manner as the Local Govern- 
ment may, from time to time, direct in this behalf. 

(4) Notwithstanding anything contained in sec- 
tion 290 (0. XXI, r. 68) of the said Code, the sale 
shall not, without the consent in writing of the judg- 
ment-debtor, take place until after the expiration of 
at least thirty days, calculated from the date on which 
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the copy of the proclamation has been fixed up on the 
land comprised in the tenure or holding ordered to be 
sold. 

Sub-section (3). — The landholder, decree-holder, is debarred from 
claiming an amount not mentioned in the sale proclamation ( Raj Narain 
Mitter v. Panna Chand Singh^ 30 Calc., 213 ). When a tenure or hold- 
ing was sold with a notice that it was saddled with a liability for arrears 
of rent for a period anterior to the date of sale, held that the purchaser 
was liable for the rent of such period ( Haradhajt Chattoraj v. Kariik 
Chandra Chatturji, 6 C. W. N., 877). 

Government notification under this sub-section.— The 
Local Government has issued the following notification under this sub- 
section 

Under sec. 163 (3), Bengal Tenancy Act, the Lieutenant-Governor is 
pleased to direct that the proclamation referred to in that section as required 
by section *287 of the Civil Procedure Code, Act, XIV^ of 1882, shall, in addi- 
tion to the places prescribed in see* 168 (3) of the Bengal Tenancy Act, and 
in sec. 289 of the Code of Civil Procedure, be also published in the mal kachari 
or rent office of the estate, and at the local thana.” {Calcutta Gazette, March 
3rd, 1886, Part I, p. 142). 

Stay of sale pending appeal.— A decree for arrears of rent is a 
decree for money and, therefore, the provisions of sec. 546, (O. XLI, r. 6 
of Act V of 1908) Civil Procedure Code, which allow of a sale of 
immoveable property in e.xecuiion of a decree for money being stayed 
until an appeal against the decree is disposed of, apply to sales in 
execution of rent decrees {Banku Bihari Sanyal v. Shama Charan 
Bhaitacharji, 25 Calc., 322.) 

164 (1) When a tenure or a holding at fixed 

, rate.s has been advertised for sale under 

Sale of tenure 

or holding sub- the last foregoing section, it shall be puk 

jeet to register- ... ^ 

^ and notified up to auction, subject to registered and 
and efifect there- notified incumbrances ; and, if the bidd- 
ing reaches a sum sufficient to liquidate 
the amount of the decree and costs, including the 
costs of sale, the tenure or holding shall be sold sub- 
ject to such incumbrances, 

(2) The purchaser at a sale under this section may, 
in manner provided by section 1 67, and not otherwise, 
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annul any incumbrance upon the tenure or holding 
not being a registered and notified incumbrance. 

Sub section (1). — The object of the provision that the tenure or 
holding is in the first instance to be put up to sale subject only to regis- 
tered and notified incumbrances is to prevent sham incumbrances being 
fraudulently set up after the sale. 

Meaning of Bidding.— In an unreported case, Appeal from Order 
No. 69 of 1887, Nabo Kumar Mukherji v. Khhori Dasi, decided by 
l^etherain, C. J., and Chose, J., on the 30ih May, 1887, it was decided 
that a bidding, which is withdrawn before acceptance is not a bidding 
within the meaning of the section. 

Sub-section (2). — The purchaser at a rent sale can after serving 
notice under section 167 maintain a suit for rent against the cultivating 
tenants who hold under an under-tenure-holder and is not to be relegated 
to a separate suit for determining whether the notice has been duly served : 
such a suit would contravene the provisions of Section 164 (2) {Miajan 
V. Phidjan^ ii C. W. N., ccxlviii). 


165. (1] If the bidding tor a tenure or a holding 

Sale of tonurd fixed rates put up to auction under the 
or holding with foi’egoing section does not reach a 

all iiicumbranc- Sufficient to liquidate the amount of 

es, and eliect i 

thereof. decree and costs as aforesaid, and if 

the decree-holder thereupon desires that the tenure 
or holding be sold with power to avoid all incum- 
■■bi antes, the officer holding the sale .shall adjourn the 
sale and make a fresh proclamation under section 289 
(O. XXI, r. 67) of the Code of Civil Procedure, an- 
XIV of 1882 . nouncing that the tenure or holding will 
V of 19 QS. 1^0 put up to auction and sold with poiver 

to avoid all incumbrances upon a future day specified 
therein, not less than fifteen or more than thirty days 
from the date of the postponement ; and upon that 
day the tenure or holding shall be put up to auction 
and sold with power to avoid all incumbrances. 
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(2) The purchaser at a sale under this section may, 
in manner provided by section 167, and not otherwise, 
annul any incumbrance on the tenure or holding. 

When there are several tenures held by the same tenant, the landlord 
may institute one suit for the rent of all the tenures, hut he cannot put 
the tenures to sale in execution of the decree obtained in such a suit so as 
to enable the purchaser to avoid incumbrances. A sale under this Chapter 
can take place only when a separate decree has been obtained for the 
arrears of each tenure or holding, and the same is sold separately in 
execution of such a decree {Hridai Nath Das v. Krishna Prasad Sircar^ 
II C. W. N., 497 : 34 Calc., 298 : 6 C. L. J., 153 ; Baikantha Nath Rai v. 
Debendro Nath Sahi, ii C. W. I^J., 676). 

A zamindar who after selling his zamindari^ sues and obtains a decree 
for arrears accrued due before the sale, is still entitled to the first 
charge which prevails against the mere lien of a darpatnidar under 
clause (4) of sec. 13 of the Putni Regulation {Moharaj Bahadur 
Forbes^ 3S Calc., 737 :7 c. L. J., 652). 

166. ( 1 ) When an occupancy-holding has been 

„ , , advertised for sale under section 163, 

Sale of oecu- ^ 

paney hoUi i n g j|. g}^{j,ll be put up to auction and 

with power to *■ ^ 

avoid .ill incum- with power to avoid all incum- 
brances, and *• 

effect thereof. branceS. 

(2) The purchaser at a sale under this section may, 
in manner provided by the next following section, and 
not otherwise, annul any incumbrance on the holding. 

167. (1) A purchaser having power to annul an 

incumbrance under any of the foreffoinsf 

Procedure for . i i • • 

annulling in- sectioDS and desiFing to annul the same, 

cumbrances un- -.i • n ^ 

der the fore- may, Within One year trom the date of 
going sections, which he first has 

notice of the incumbrance, whichever is later, present 
to the Collector an application in writing, requesting 
him to serve on the incumbrancer a notice declaring 
that the incumbrance is annulled. 
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(2) Every such application must be accompanied 
by such fee for the service of the notice as the Board 
of Revenue may fix in this behalf. 

(3) When an application for service of a notice is 
made to the Collector in manner prescribed by this 
section, he shall cause the notice to be served in com- 
pliance therewith, and the incumbrance shall be 
deemed to be annulled from the date on which it is so 
served. 

(4) When a tenure or holding is sold in execution 
of a decree for arrears due in respect thereof, and 
there is on the tenure or holding a protected interest 
of the kind specified in section 160, clause (c), the 
purchaser may, if he has power under this Chapter to 
avoid all incumbrances, sue to enhance the rent of the 
land which is the subject of the protected interest. 
On proof that the land is held at a rent which was 
not at the time the lease was granted a fair rent, the 
Court may enchance the rent to such amount as 
appears to be fair and equitable. 

This sub-section shall not apply to land which has 
been held for a term exceeding twelve years at a fixed 
rent equal to the rent of good arable land. 

Sub-seotion (1 ). Anaulment of inoumbrances.— The mode 
prescribed by section 167 is the only mode in which incumbrances can 
be annulled by purchasers of tenures and holdings for arrears of rent 
{Sasht Bhusan Guha v. Ga^an Chandra Saha. 22 Calc., 364 ; Chandra 
Sakhi V. Kali Pramnna Chakravartti^ 23 Calc., 256), even when the 
incumbrancer and the purchaser are the same person {Golak Chandra 
Das V. Ram Sankar Dutta^ 4 C. W. N., 268). But thfs was dissented 
from in a latter case (Maxtulla Mandal v. Jan Mamud Sha^ 28 Calc., 12 : 
4 C. W. N., 735) in which it was decided that when the mortgagee 
of a property purchases it at a sale in e.xecution of a rent decree 
under sec. 165, and takes out the balance of the surplus sale 
proceeds, and applies it pro tanio to the atisfaction of a mortagage 
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decree which he had obtained, his mortgage lien on the property is 
extinguished by his purchase, though he may not have taken steps to 
annul the incumbrance under sec. 167. A sale with power to annul 
incumbrances does not ipso facto cancel the incumbrances. Notice 
must be given according to the procedure laid down in section 167 
(Beni Prasad Sinha v. Rewat Laly 24 Calc., 746', within one year of the 
purchaser becoming aware of the incumbrance (Gopi Nath Biswas v. 
Radh'i Shyam Poddary 5 C. W. N., Ixxx). The service of the notice 
under sec. 167 is sufficient under sec. 164 to annul the incumbrance : it 
is not necessary to bring a regular suit to extinguish it, and a purchaser 
at a sale may give a valid notice under sec. 167, even though he may 
have transferred his rights in the property before the notice is given 
(Piari Lai Rat v. Moheszoari Debiy 2 ^ C^Xc.y 551). An execution-pur- 
chaser of an occupancy holding who subsequently purchases the holding 
in execution of a decree for arrears of rent can by a notice under Section 
167 annul a mortgage of the holding by the raiyat {Surcndro Mohan 
Sin^ V. B insidhar Marzuariy 12 C. W. N., 114). It is obligatory upon 
the purchaser to show that the notice under Section 167 has 
been served in the prescribed manner. The entries in the order-sheet 
"are not/;'/ evidence against the incumbrancer that the notice 
was served ; until notice has been properly served, the incumbrance 
subsists {Radhay Kocy v. Ajodhyx DaSy 7 C. L. J., 262). The service 
of a notice under this secti m annulling a mortgage is no bar to the 
mortgagee making an application to set aside a sale of the tenure ( Brij 
Kujjiar Rai v. Dhanukdhari Raiity 10 C. W. N., 976). An under raiyat’s 
lease which is unregistered is not an incumbrance and need not be 
annulled under this section {Piari Mohan Mukharji v. Badal Chandra 
Bagdiy 5 C. W. N., 310 : 28 Calc., 205). 

In a suit for possession after annulment of an under-tenure under s 
167, absence of due service of notice on a person who in the suit 
disclaimed all interest therein, cannot prejudice the plaintiff. But if 
application for the issue of notice against some of the persons jointly 
interested in the incumbrance was not made within time, the whole suit 
must fail {Delaney v. RaJuvnat Aliy 33 Calc., 710). 

The purchaser of an undivided share in lands leased to a raiyat, even 
in execution of a decree for rent, acquires no right to annul incum- 
brances {Ahadtillak v. Gagan Molhiy 2 C. L. J., 10). 

S. 167 does not apply to a sale in execution of a rent decree of a por- 
tion only ol a tenure or holding, and the auction-purchaser cannot proceed 
under that section to annul incumbrances {Ram Kinkar Bisivas v. Akhil 
Chandra Chaudhuriy 1 1 C. W. N., 350), nor does it apply to a sale in 
execution of a decree f<A* the rent of several tenures lumped up in one 
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suit {Hridai Nath Das v. Krisna Prasad Sarkar^ 34 Calc., 298). When 
certain defendants annulled under this section a mortgage which they 
were under no obligation to pay off, it was held that they exercised only 
a statutory right, which can never b'i an equitable wrong or amount to 
fraudulent conduct {Surendra Mohan Singh v. Bansidhar^ ii C. W. N., 
cxcv). 

A purchaser at a rent sale is entitled to priority over a purchaser at a 
sale under a previous mortgage decree and can recover possession after 
service of notice under this section {Gopi Nath Mahapaira v. Kashi Nath 
Beg, 13 C. W. N.,412). 

This section applies where the incumbrancer is a third party, and not 
where the purchaser and the incumbrancer are the same person (^Hem 
Chandra Chaiedhuri w. Tafa::al Ilossain K/ian^ 8 C. W. N., 332). 

Collector. — A sub-divisional officer not specially appointed by the 
local Government to discharge the functions of a Collector under sec. 167, , 
has no power to receive an application, nor has he jurisdiction to issue a 
notice annulling an incumbrance {Mohabat Sitgh v. Umahil Fatima, 28 
Calc., 66). 

There is no irregularity in the service of the notice, merely because 
the application was received by the Deputy Collector in charge and the 
notice was signed by a Deputy Collector “ fur the Collector” (Mahomed 
Kazim v. Nafar Chandra Pal, 9 C. W. N., 803:32 Calc., 911). But 
where the notice had been given by a Deputy Collector, and his action^ 
had been approved by the Collector after the lapse of one year, held, that 
the incumbrance had not been annulled, the notice by the Deputy Collector 
being invalid (A^^w Dhan Dc v. Surjo Narain Mukhurji, 2 C. L. J., 99 : 

9 C. W. N., Ixvii). 

Sub-section ( 2 ). — Pees. — Fees for the service of the notice are to 
be levied in accordance with rules i to 4, Chapter VII of the Government 
Rules under this Act. The Board of Revenue have fixed no special fees 
for the service of the notice. 

Sub-section (3).— Mode of Service.“-For the mode of service 
of the notice of the incumbrance, see rule 3, Chap. 1 of the Government 
Rules under the Act. 

Terms of notice. — No form of notice has been prescribed. A 
notice to annul an incumbrance is not bad, though it does not specify 
the particulars of the land held by the tenant or the rent payable by him 
and though it is addressed to several tenants jointly (Jagabandhu 
Masumdar v. Rasho Manjan Dasya, 5 C. W. N., 272). 

Assessment of mesne profits. —Where the position of the plain- 
tiff is that of landlord and tenant combined, and the defendant, a sub- 
tenant, notwithstanding a notice served upon him under sec. 167 withheld 
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possession from the plaintiff, the mesne profits must be assessed on the 
value of the crops»raised by the defendant, and not upon the basis of the 
rent which the rightful owner had been realising from the tenants, before 
dispossession {Gopal Chandra Mandal v. Bhuban Mohan Chaturji^ 30 
Calc., 536). 

Limitation. — An application to avoid an incumbrance under sec. 167 
was made by an auction-purchaser within one year from the date on 
which he had notice of the incumbrance, mentioning therein a wrong 
person as the incumbrancer. After the period of limitation another 
application was made by him to amend the previous application by 
substituting the name of the real incumbrancer, which was allowed by 
the Collector. It was held, however, that the Collector's functions in the 
matter were merely ministerial, that he had no power to make any such 
amendment and that the application for service of the notice on the 
real incumbrancer was barred by limitation (Nitya Gopal hasrav. 
Ghulam Rasitl^ 28 Calc., iSo't. When limitation is governed by the 
provisions of this section, a minor is not entitled to a fresh period of 
limitation (Ahhai Kumar Sur v. Dijai Chand^ 29 Calc., 813). 

168 . (1) The Local Government may, from time 

to time, by notification in the official 

Power to direct , 

‘■hatiWcupancy Gazctte, direct that occupancy-holdings 
dealt with uii- or any specified class of occupancy-hold- 

der foregoing . . . x- i • 

sections as ton- ings 111 any local area put up tor sale in 
execution of [a decree for an arrear of 
rent] due on them shall, before being put up with 
power to avoid all incumbrances, be put up subject to 
registered and notified incumbrances, and may by like 
notification rescind any such direction. 

(2) While any such direction remains in force in 
respect of any local area, all occupancy-holdings or, 
as the, case may be, occupancy-holdings of the speci- 
fied class in that local area, shall, for the purposes of 
sale under the foregoing sections of this Chapter, be 
treated in all respects as if they were tenures. 

The words in brackets in this section were substituted by s. 52, Act I, 
B. C., of 1907, and Act I, E. B. C., of 1908, for the words “decrees of rent,” 
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as a consequential alteration necessary in consequence of the addition of 
clause (c) to section i6i. 

Object of this section.— The object of this section is explained in 
the Statement of Objects and R-^asons for the Bill, in which it was said 
that it was thought that the provisions of this Chapter were as a general 
rule unsuiled to occupancy holdings, “inasmuch as an ordinary occupancy 
holding is not likely to be saddled with incumbrances which should be 
respected at a sale. It appears, however, that there are in some parts of 
the country occupancy-holdings of large extent, the land of which is sub-let 
on such terms that the interest of the lessee is of considerable value. 
Under these circumstances, the proper course appears to be that occupancy- 
holdings should as a rule be sold at once with power to annul all incum- 
brances (sec. i66) ; but that the Local Oovernment should have power to 
direct that the occupancy holdings in any local area should be in the first 
instance put up subject to incumbrances as if they were tenures.” (Selec- 
tions from papers relating to the Bengal Tenancy Act, 1885, p. 206). The 
Lbcal Government has not as yet found it necessary to take action under 
this section. 

169 . ( 1 ) In disposing of the proceeds of a sale 

under this Chapter, the following rules, 
instead of those prescribed by section 
2!) 5 (sec. 73) of the Code of Civil Proce- » 
dure, shall be observed, that is to say : — 
(a) there shall first be paid to the decree-holder 
the costs incurred by him in bringing the 
tenure or holding to sale ; 

(h) there shall, in the next place, be paid to the 
decree-holder the amount due to him under 
the decree in execution of which the sale 
was made ; 

( 0 ) if there remains a balance after these sums 
have been paid, there shall be paid to the 
decree-holder therefrom any rent which 
may have fallen due to him in respect of 
the tenure or holding between the institu- 
tion of the suit and the date of [the con- 
firmation of] the sale ; 


Rules for dis- 
posal of the 
aalc-proeeods. 

XIV of 1882. 
V of 1908. 
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(d) the balance (if any) remaining after the pay- . 
ment of the rent mentioned in clause (c) 
shall, upon the expiration of two months 
from the confirmation of the sale, be paid to 
the judgment- debtor upon his application. 
[Provided that, where a tenure or holding has 
been sold in execution of a decree obtained by one 
or more co-sharer landlords in a suit framed under . 
sub-section 1 48 A or sub-section (1) of .section 158B, — 

(i) payment of the amount due under such decree 

shall, notwithstanding anything contained 
in clause (b), be made to the decree-holder 
and to the other co-sharer landlord.s in 
proportion to the amount found to be due 
to each, and, 

(ii) if there remains a balance, payment of any 

rent which may have fallen due in respect 
of the tenure or holding between the insti- 
tution of the suit and the date of the 
confirmation of the .sale shall, notwithstand- 
ing anything contained in clause (c), but 
subject to the determination, in the manner 
and with the effect mentioned in sub-section 
(2), of any dispute as to their respective 
rights to receive such rent, be made to the 
said decree-holder and the other co-sharer 
landlords in proportion to their respective 
shares in the tenure or holding.] 

(2) If the judgment-debtor disputes the decree- 
holder’s right to receive any sum on accoufit of rent 
under clause (c), the Court shall determine the dispute, 
and the determination shall have the force of a 
decree. 
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The words withia brackets have been inserted in, and the proviso has 
been added to, cladse (c) by s. 53, Act ‘I, B. C., of 1907, and Act I, 
E. B. C., of 1908. 

Olause (o).— In the case of a rent sale with express power to the 
purchaser to annul all ncumbrances, so long as such power remains 
in the purchaser, the heir of a mortgagee is in jeopardy, and he may 
abandon his lien and ask to have it transferred to the surplus sale pro- 
ceeds {Nim Chand v. Ashutosh Datta^ 9 C. W. N., 117). Under sec. 316 
of the Code of Civil Procedure (Act XI V of 1882) a sale takes effect from 
the date of its confirmation ; so the decree-holder would seem to be entitled 
to be paid out of the balance of the sale proceeds any rent due to him up 
to the date of the confirmation of the sale. But he is apparently not entitled 
to be paid any interest due on this rent, for the definition of “rent^ does 
not include interest (sec. 3 (5), p. 33). His right to interest will survive, 
but he apparently cannot get it under this clause. There is no provision 
in the law which enables a court acting under section 169 to allow 
interest : the term rent in that section does not include interest 
{Monindra Chandra Nandy v. Asar Mahmud Mandate 12 C. W. N., 
cxliv). But according to Ghosh, J., in Bijai Chand v. 5 . C. Mukherji^ 
(5 C. L. J., 27// : II C. W. N., 1106) the word “rent” in this clause 
cannot have been intended to exclude interest accruing thereupon, 
so as to compel the decree-holder to bring a fresh suit for the interest 
only. As to the liability of the tenure or holding for rent accrued due 
prior to the date of sale, see note to sec. 159. The words “date of 
sale” in this clause mean date of confirmation of the sale {Matangini 
Chaudhurani v, Srinath Dass^ 7 C. W. N., 552. See also Lakhi Narain 
v. Narendra Lal^ ii C. W. N., ccxxxix.) This ruling has now been 
given effect to by the words inserted by s. 53, Act I, B. C., of 1907 
and Act I, E. B. C., of 1908. 

In the Notes on Clauses to the Bill it is said : — 

“As the law now stands, the decree-holder is, under section 169 of the 
Bengal Tenancy Act, entitled to the rent up to the date of the sale, 
while the purchaser under section 316 of the Civil Procedure Code, does 
not become entitled to the rent until the date of the confirmation of the 
sale. The proposed amendment will bring the sections into conformity.” 

The landlord has a claim to the surplus sale proceeds preferential to 
that of the mortgagee of the holding, who stands in tbe shoes of the 
judgment-debtor ( Prabal Charan Mickhttrji v. Jadupati Chakravariti^ 
6 C. L. J., 26 ; 34 Cal., 724). 

» Proviso. — The proviso added by Act I, B. C., of 1907 Tind Act I, 
E. B. C., of 1908, has been rendered necessary by the additions to the 
Act made in sections 1 48 A, and 158 B. Now, under these sections a 

34 
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tenure or holding will pass in execution of a decree for rent obtained by 
a co-sharer landlord, if obtained in a suit framed under sec. 148 A. Before 
execution of such a decree can be taken out, notice of the application for 
execution must under sect. 1 58 B (2), be given to the other co-sharers. 
The present proviso safe-guards their interests as regards their rights to 
participate in the distribution of the surplus sale proceeds. 

Clause (d).~When in execution of a decree for arrears of rent the 
tenure was sold, and an unregistered tenant who was a purchaser of a 
share of the tenure after the date of decree brought a suit for recovery of 
his share of the surplus sale proceeds ; hchi^ that the suit was maintainable 
{Matangini Chaudhurani v. Srinath Dns, 7 C. W. N., 552). See also 
Ambika Nath Ackarjee v. Aditya Nath Maitra^ (6 C. W. N., 624). 

Jurisdiction of the Small Cause Court.— A suit fora share of 
the sale proceeds of a tenure sold in execution of a decree for arrears 
of rent is not cognizable by a Small Cause Court {Ram Kumar Sen v. 
Ram Kamal Sen^ 10 Calc., 388). 
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170 . ( 1 ) Sections 27 8 -2 8.3 
(O. XXI, rr. 
58-63) (both 
i n c 1 u s i ve) 
[and 310 A] 
(O. XXI, r. 
89) of the 
Code of Civil 


Tenure or hold- 
ing to be released 
from attachment 
only on payment 
into Court of am- 
ount of decree 
with costs, or on 
confession of 
satisfaction by 
decree-holder. 

XIV of 1882 , 

V of 1908 . 


Procedure shall not apply to 
a tenure or holding attach- 
ed in execution of a decree 


for arrears due thereon. 
(2) When an order for 
the sal4 of a tenure or 


holdinsr in execution of 
such a decree has been 
made, the tenure or hold- 
ing shall not be released 
from attachment unless, 


170 . (1) Sections 278 to 
Tcmiio ur hoM- ^83 (O.XXI, 

ing to be relertsed 
from attaclmiciit 
only on payment 
into Court of 
amount of decree 
with co.Mt.s, or on 
confession of 
satisfaction by 
decree-holder. 


XIV of 1882, 
V of 1908. 


rr. 58—63 ) 
(both inclu- 
sive) of the 
Code of Civil 
Pro c e d u r e 
shall not ap- 
ply to a tenure or holding 
attached in execution of a 
decree for arrears due 
thereon. 

(2) When an order for 
the sale of a tenure or 
holding in execution of 
such a decree has been 
made, the tenure or hold- 
ing shall not be released 
from attachment unless, 
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before it is knocked down 
to the auction-purchaser, 
the amount of the decree, 
including the costs de- 
creed, together with the 
costs incurred in order to 
the sale, is paid into Court, 
or the decree holder makes 
an application for the re- 
lease of the tenure or hold- 
ing on the ground that 
the decree has been satLs- 
fied out of Court. 

(3) The judgment-debtor 
\ or any person having in 
the tenure or holding any 
: interest voidable on the 
sale, may pay money into 
Court under this section. 

The words “.ind 310A” within 
br.ickets have been inserted in this 
section by s 54, Act I, 13 . C., 1907. 
But not so in the new province. 


before it is knocked down 
to the auction-purchaser, 
the amount of the decree, 
including the costs de- 
creed, together with the 
costs incurred in order to 
the sale, is paid into Court, 
or the decree-holder makes 
an application for the re- 
lease of the tenure or hold- 
ing on the ground that 
the decree has been satis- 
fied out of Court. 

(3) The judgment-debtor 
or any person having in 
the tenure or holding any 
interest voidable on the 
sale, may pay money into 
Court under this section. 

(4) The withdrawal of 
the amount deposited un- 
der sec. 3 1 0 A (0. XXI, r. 
89) of the Code of Civil 
Procedure by the decree- 
holder landlord shall not 
operate as an admission 
of the transferability 
of the tenure or holding 
sold in execution of the 
decree. 

Section 170 as amended in Bengal 
excludes the application of sec. 
310A (O. XXI, r. 89) C. P. C, to 
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rent sales. The Legislature of the 
new Province did not think it 
proper to do away with that safe- 
guard of the rights of unrecorded 
tenants, and other persons affected 
by the sale. Section 310A (O. XXI, 
r. 89) C P.C., is therefore still appli- 
cable to rent-sales in East Bengal. 
The Select Committee say : — 

“It has been pointed out that in 
the case of transferable tenures or 
holdings, the former tenant and the 
landlord may collude with the result 
that an unregistered transferee may 
be defrauded and that in other cases 
also fraud may be practised upon 
unregistered tenants. If the right 
to deposit the decretal amount and 
have the sale set aside be taken 
away from such persons grave hard- 
ship and injustice may be caused. 
We are therefore of opinion that 
though by reason of sec. 310A pro- 
ceedings in execution of rent decrees 
^ may in certain cases be * protracted, 
yet the rights now possessed by 
many unrecorded tenants should 
not be taken away.” 

Sub-section (1).— Claims to attached tenures or holdings. — 
Sections 278 to 283 (O. XXI, rr. 58 " 63 ) Ihe Civil Procedure Code relate 
to claims to attached property and objections to the attachment thereof and 
their disposal. From the provisions of this sub-section it follows that no 
claims to tenures or holdings attached in execution of decrees under the 
Bengal Tenancy Act can now be enquired into. When in execution of a 
decree for arrears of rent, the defaulting tenure is attached, no claim under 
sec. 278, Civ. Pro. Code, is maintainable, whether the claim is to the 
tenure or adverse to the tenure {Afakbul Ahmad v. Rakhal Das Haera, 4 
C. W. N., 732).* The decision in this case being in conflict with that in 
/agabandhu Chattopadhya v. Dinu Pal, (4 C. W. N., 734) the question 
was referred to a Full Bench, by which it was held diat sec. 170 ^rs a 
claim under sec. 278, C. P. C., in kll cases i. e. whether the claim to the 
tenure or holding attached be a claim to the tenure or holding, or be 
based on the ground that the property claimed is not part of the tenure or 
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holding attached (Amrita Lall Bose v. Nemai Chand Mukhapadhya 
28’ Calc., 382 : 5 C. W. N., 474 )* See also Kheira Pal Singh v. 
Kritarthamayi Dasi^ (33 Calc., 566 : 10 C. W. N., 547 13 C. L. J., 470). 
If one decree is passed for arrears of two holdings this section has no 
application (Bipra Das Dey v. Raja Ram Bandopadhya^ 13 C. W. N., 
650). This sub-section applies to tenures or holdings attached after the 
Tenancy Act came into operation in execution of decrees obtained before 
that date (Ded Narain Dailav, Narendra Krishna, 16 CaXc,, 267 ). See 
note to sec. 2 (4), pp. 11-15. 

Esclusion of operation of section 310A.— In the Notes on 
Clauses to the Bill of 1906 it was said with reference to this question : 

*Tt has been held by the High Court that the provisions of section 310A of 
the Code of Civil Procedure apply to sales in execution of rent decrees. This 
enables persons other than the judgment-debtor to apply to have such sales 
set aside. It is undesirable that proceedings between landlord and tenant, 
rehiting to the recovery of rent, should be protracted by the intervention of 
-third parties, and it is accordingly proposed that section 310A of the Code of 
Civil Procedure shall not apply to a tenure or holding attached in execution 
of a decree for arrears of rent.” 

Some discussion took place in Council on the subject of this provision 
and its object was more fully explained as follows : 

“The intention of the farmers of the Bengal Tenancy Act, 1885, with 
regard to sales of tenures or hildings for arrears of rent was that any one 
having in the tenure or holding an interest voidable on the sale (e. g., a mort- 
gagee or an unrecognised transferee) might pay in the decretiil amount with 
costs before^ and so stop, the sale. This is provided for in section 170, sub- 
section {3). But it w’as intendwl that, after the sale, only the judgment- 
debtor should have the privilege of having the sale set aside by paying up 
the decretal amount and costs with compensation to the auction-purchaser of. 
5 i)er cent, of his purchase money. The object Df these provisions was to 
induce persons having an interest in the property to be sold to pay in the 
amount of the landlord's debt before the s^dc, so that the landlord (decree- 
holder) might get the money duo to him quickly, and the matter might be 
settled and set at rest once for all. This was no hardship to the landlord, be- 
cause (1) he got his monej^ quickly, (2) his old tenant still remained his tenant, 
and (3) all risk of future complications and expense was obviated. 

The provision that after the sale only the judgment-debtor should bo 
^allowed to pay up the decretal amount presented no practical* ol>staole to the 
setting aside df the sale, and was no hardship to any one, because the decree- 
holder could always compelled to take the money, whoever paid it, by the 
simple device of paying in the amount iif the name of the judgment-debtor. 

The provisions of section 310A have, however, by the rulings of the High 
Court, been extended to sales in execution of rent decrees, and the result of 
this has been (1) to take away from the mortgagee or unrecognised transferee 
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all inducement to pay in the decretal amount before sale, (*2) to torco the land- 
lord (decree-holder) to take the money from a person whom he may not 
recognise, or wish to rocogniae, as his tenant, and (3) to give rise to the 
probability of protracted proceedings and long and expensive litigation. 
For, in the Hrst place, the decretal amount is often paid in with a request 
that it may not bo paid out to the landlord (decree-holder) till applications 
by the judgment-debtors for setting aside the sale on the ground of irregulari- 
ties or fraud in the sale proceedings have heen disposed of. Simultaneous 
applications under section 174 and to set aside t lie sale on the first of these 
grounds have now been provided against b3' clause 37 of the Bill. But there 
is no remedy’ for a simultaneous application under section 174 and one to set 
aside the sale on the ground of fraud. These applications to set aside the 
sale niaj" be opposed both b^' the decree-holder and the auction-purchaac*r, 
for the latter ma^^ not wish to part with the tenure or holding purchased b^' 
him and to whom the statutory' allow’anee of o per cent, on the purchase 
money may not be a sutlieient compensation for the loss of his bargain. 'Pho 
decree-holder ma^' also oppose the application to set aside the sale, not only 
on the ground that there was no fraud, but because the amount paid in wa.*? 
insufficient or was not paid in due time. These proceedings, with the 
inevitable appeal and second appeal or application for revision, to tlic High 
Court, raa^^ last hir years. All tliis time the landlord does not know who 
his tenant is — whether he is the old tenant (e. e., the judgnient-debtor) or 
the .'luction-purchaser. He cannot be certain, then, whom ho should sue 
for rent. He may sue the wrong person, and some of his lawful demands for 
rent may consequently become barred by limitation. ’ 

Sec. 310A. (O. XXI, r. 89)0. 1 *. Code has been expressly excluded 
from application to rent-sales in Bengal from the 22nd May 1907 by Act 
1 of 1907 B. C. An application presented on the. 23rd May 1907 is in- 
competent ^Asiruddi Mandal v. ^Tokhadamoyi Dasi, 35 Calc., 543 : 12 
C. W. N., 434). The Court held in this case that even before the passing 
of the amending Act of 1907, Sec. 310A (O. XXI, r. 89) of the C. P. 
Code did not apply to a tenure or holding attached in execution of a 
decree for arrears of rent. Whatever may have been the correct view of 
the law before the amendment, it is now expressly excluded from Bengal 
proper and by necessary implication included in the law for Eastern 
Bengal and Assam. See A/i Miah v Ramjan Khapiiy^ C. W. N., 224). 

Sub-section 3 . — Where a decree made in a suit for rent was in the 
main one for rent, although it included other sums which were not 
strictly rent within the meaning of the Bengal Tenancy Act, and in 
execution thereof the tenure in arrear was ordered to be sold under 
Chapter XIV of the Act and advertised: Held, thaf the holder of an 
under-tenure liable to be avoided would be justified in making a pay- 
ment to prevent the sale of the superior tenure, and having made the 
payment, would be entitled to the rights, which are given to a person 
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who makes a payment under section 170 of the Bengal Tenancy Act 
{/naftada Sundari Chaudhurani v. Atul Chandra Chakravartti^ 32 
Calc, 972). But the purchaser of a tenure from a tenant against whom 
the decree for rent was obtained in execution of which the tenure is 
advertised for sale has no right to make a deposit under this sub-section, 
as he has not an« interest in the tenure voidable by the sale. But in a 
case of this nature, the High Court in revision did not set aside the 
order allowing such a purchaser to make the deposit on the ground that 
on a former occasion in similar circumstances the purchaser had made a 
similar deposit and the decree-holder had withdrawn it ^Joiindra Mohan 
Tai(orc v. Durga Debi^ 10 C. W. X., 438). A mortgagee making pay- 
ments to save the mortgaged property from being sold in execution of 
a rent decree has an additional lien on the property for the sums so 
paid by him [Kakhohari Cha/ioraj v. Bipro Das De, 31 Calc., 975). 

Co-sharer landlords cannot attach tenures or holdings in 
execution of decrees for their shares of rent.— An attachment of 
a tenure or holding in execution of a decree obtained by a fractional co- 
sharer for arrears of rent of his separate share is not such an attachment 
as is contemplated by section 170 of the Tenancy Act. When landlords 
are seeking to take the benefit of this Act, they must under the provi- 
sions of sec. 188 act in concert ; and when one of several co-sharers in 
a zamindari thinks tit to pursue his remedies to recover his share of the 
rent, he must pursue them under the ordinary law of the country, 
and independently of the I’enancy Act {Beni Madhab Rat v. Jaod Alt 
Sarhar, 17 Calc., 390). Hut when a decree for the entire rent has been 
obtained by one of several co-sharers by making the others parlies 
defendant and is executed by him alone and the defaulting tenure is 
attached, no claim by a third person under sec. 278, C. P. C., is maintain- 
able. The decree has in this case the same effect as if it had been 
obtained by all the co-sharers and sec. 188 has no application (Chandra 
Sikhur Patra v. Rani Manj/u\ 3 C. W. N., 386). 


Amount paid 
into Court to 
prevent Halo to 
he in certain 
case.s a mort- 
gage-debt on 
the tenure or 
holding. 


171. (l) When any person having, in 

a tenure or holding advertised for sale 
under this Chapter, an interest which 
would be voidable upon the sale, pays 
into Court the amount requisite to pre- 


vent the sale,— 


(a) the amount so paid by him shall be deemed to 
be a debt bearing interest at twelve per 
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centum per annum and secured by a mort- 
gage of the tenure or holding to him ; 

(6) his mortgage shall take priority of every other 
charge on the tenure or holding other than 
a charge for arrear of rent ; and 
(c) he shall be entitled to possession of the tenure 
or holding as mortgagee of the tenantj and 
to retain possession of it as such until the 
debt, with the interest due thereon, has 
been discharged. 

(2) Nothing in this section shall affect any other 
remedy to which any such person would be entitled. 

This section is founded on the provisions of sec. 13, Reg. VII I of 
1819, which under sec. 6 Act VIII, B. C., of 1865 and sec. 62, Act VIII, 
B. C., of 1869 were applicable to similar payments. 

Clause (a). — A mortgage created by the operation of this section 
is not an incumbrance under sec. 161 and cannot he annulled by a pur- 
chaser at a s lie held under the provisions of this Chapter 
Mahapatro v. Narayuni Dasi^ 24 Calc., 537 : i C. W. N., 519). It is 
a mortgage on the entire tenure ; so when a sepatnidar pays the amount 
due from the darpatnidarSy he has a mortgage over the whole tenure, 
which cannot be divided in proportion to the interests of the darpatnidars 
(unreported case, S. A-, No. 47 of 1889, decided by Petheram, C. J., and 
Banerjee, J., May ist, 1890'. This section does not apply to a person 
who has a sale set aside by paying the decretal amount and the auction- 
purchaser’s commission under sec. 174. Such a person accordingly 
acquires no mortgage under this section over the shares of his defaulting 
co-tenants {Gopi Nath Bagdi v. Ishar Chandra Bagdiy 22 Calc., 800). 

Clause (o). — Under cl. 4, sec. 13 of Reg. VIII of 1819 a person 
making a deposit to stay the sale of a superior tenure was entitled to be 
put in possession of the tenure of the defaulter “ on applying for the 
same.” These ‘words do not occur in this section. A person who has 
made a payment under section 171 is entitled to be placed in possession 
in execution of decree and is not bound to bring a regular suit for the 
same {Utnatul Fatim v. Nimai Charan Banerjiy 6 C. L. J., 592). If the 
person in possession is a third party, the encumbrancer must bring a 
regular suit {Ram Narain Routh v, Lai f)aSy 6 C. L. J., 595 : 12 C. W. 
N., 55). A person who enters into possession of a tenure as mortgagee 
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under the provisions of cl. 40, sec. 13 of Reg, VIII of 1819 is bound in 
the first place to pay the rent due to the landlord out of the collections 
before applying the same to the liquidation of his own debt, and the 
defaulter is not to be liable for the rent of the tenure during the period 
of the possession by the person so holding it as mortgagee {Bhairab 
Chandra Kapur v. Lalit Mohan Singh^ 12 Calc., 185. See also Kanai 
Lai Setw, Nistarini Dasi^ 10 Calc., 443). An underlessee in possession 
under section 17 1 cannot be evicted by the landlord, when the lessee 
has surrendered during such possession without the payment of the 
amount due by virtue of the statutary lien {Nabadip Chandra Pal v. 
Bhairab Cka/^ra Dhar^ 13 C. W. N., 97). 

Sub-section (2).-— Who may pay money into Court.— Under 
Act VIII, B. C., of 1865, it has been held that when an under-tenure has 
been transferred, but the transfer is not registered in the scrishtah of the 
zamindar or superior tenant, the transferee is, nevertheless, entitled 
as a person interested in the protection of the tenure to stop its sale in 
execution of the decree by paying into Court the amount of the decree 
(Anand Lai Mukhurji v. Kalika Prasad Misra^ 20 W. R., 59, see also 
Rajcndro Narain Raiv.Phudi 15 Calc., 482). When the sale 

is at the instance of a co-sharer landlord whose decree operates as a 
money decree the encumbrancer is not entitled to make a deposit under 
Section 171 {Umalul I'atima v. Nimai Charan^ 6 C. L. J., 592). 

Effect of withdrawal. — It was held in the case of Thomas Barclay 
V. Sycd Hossein Alt Khan (6 C. L. J., 601) that a landlord withdrawing 
money deposited by a transferee of his tenant may be, and in this case, 
was held estopped from denying the title by transfer. But this is no 
longer the law as the amended section 170 makes an express provision 
to the contrary. 

Other remedies of persons whose interests are affected by 
sale. — These appear to be of a three-fold nature : (i) a regular suit for 
the recovery of the money deposited. Ambika Debt v. Pranhari Das^ 
(4 B. L. R., F. B. 77 : 13 W. R., F, B., i), in which the person who made 
the deposit was an under-tenant, and Lakhi Narain Mitra v. Khettro Pal 
' 8 i^ghy{\Z B. L. R., 146), in which the depositor was an unregistered 
as$^K*^e of a darpatni taluk. But see also Jfaharani Dasya v. Harendro 
L<tl Rai, (i C. VV. N., 45S), in which a mortgagee who had purchased the 
mortgaged property in execution of his own decree on the property being 
again put up to sale in execution of a decree for arrears of the rent due 
prior to the date of his purchase, paid the amount and stayed the sale 
and then brought a suit to recover the amount of his payment. It was 
held that he could not recover, for there was no privity between him and 
the judgment-debtors under the decree for arrears of rent ; (2) deduction 
of the amount deposited from any amount due by him to the judgment* 
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debtor as his superior landlord. This is expressly provided in the section 
next following (sec. 172). See Nobo Gopal Sat‘kar \ . Srinath Randopadhyay 
(8 Calc., 877 : ii C. L. R., 37) ; Lalii Mohan Saha v. Srinibas Scn^ ( 13 
Calc., 331). A tenant may similarly deduct from the rent any sum which 
he may have paid, not into Court, but direct to the zamindary in order 
to stay the sale of the patni ( Tarini Dcbi v. Shama Chanin MittUy 8 
Calc., 954 ; but see contruy Mahomed Hossein AH \. RakauUay 6 W. K., 
84) ; (3) notwithstanding the deposit, the sale takes place, a suit 
will lie to have the sale set aside (Afzal All v. Gu» naraifty 6 \V. R., Act 
X, 59: B. L. R., F. B., 519. But see comroy Mrifanjai Sarkar v. Gopal 
Chandra Sarkary 10 W. R. 466 : 2 B. L. R., A. C., 131)- ♦ 

A private purchaser of a tenure, who has not registered his name in 
the landlord’s scrishta and has not been recognized by him, cannot 
maintain a suit to set aside a sale held in execution of a rent decree 
obtained under Act X of 1859 against a registered tenant {Patil Sahu v. 
Hart Mahaniiy 5 C. \V. X., 126). 

172. When a tenure or holding is advertised for 

Inferior torwut uiidcr tliis Chapter in execution 

Coui't^nay "dv- of decree against a superior tenant 
duct frofii rent, defaulting, and an inferior tenant, 

whose interest would be voidable upon the sale, pays 
money into Court in order to prevent the sale, he 
may, in addition to any other remedy provided for 
him by law, deduct the whole or any portion of the 
amount so paid from any rent payable by him to his 
immediate landlord ; and that landlord, if he is not 
the defaulter, may in like manner deduct the amount 
so deducted from any rent payable by him to his 
immediate landlord, and so on until the defaulter is 
reached. 

See note to preceding section. 

173. (1^ Notwithstanding anything contained in 
section 294 (O. XXI, r, 72) of the Code 
of Civil Procedure, the holder of a decree 
in execution of which a tenure or hold- 
ing is sold under this Chapter may. 


Decree-holder 
may bid at sale ; 
judgment-debt- 
or may not. 

XIV of 1882. 
V of 1908. 
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without the permi.ssion of the Court, bid for or pur- 
chase the tenure or holding. 

(2) The judgment-debtor sliall not bid for or pur- 
cha,se a tenure or holding so sold. 

(.3) When a judgment-debtor purcha.ses by him.self 
or through another person a tenure or holding .so sold, 
the Court may, if it tliinks fit, on the application of 
the decree-holder or any other person interested in 
the .sale, by order set aside the .sale, and the costs of 
the application and order, and any deficiency of price 
which may liappeii on the re-sale, and all expenses 
attending it, shall be paid by tlie judgment-debtor. 

Sub-section (1). -Section 294 (O. XXI, r. 72) of the Civil Procedure 
Code prohibits a decree-holder bidding for or purchasing property put up 
to sale in execution of his decree without the express permission of the 
Court. This sub-section removes this restriction so far as sales held in 
execution of rent decrees are concerned. 

Sab-section (2).— A judgment-debtor bidding fur or purchasing 
property in contravention of this sub-section renders himself liable to 
tlie penalty provivled in sec. 185, Indian Penal Code. 

Sub-section (3'.— When the purchaser is found to be a mere hc- 
n imidar for the judgment-debtor, the sale is only voidable and not 
absolutely void. The proper Court to determine whether the sale should 
stand or fall, is the Court that held the sale {Gopal Chandra Mitra v. 
Ram Lai Gosain^ 21 Calc., 554). Phe decree-holder and all the judgment- 
debtors are necessary parties to proceedings under section 173, Bengal 
Tenancy Act (Mohima Chandra NcOi;;i v. jotrendra Kumar Ghosh^ 3 
C. \V. N., xiv). An attachment creditor has locus slandi to apply to set 
aside a sale under sec. 173, cl. 3, as he is interested in the sale {Eastern 
Mori^ac^e <Sr^ Ai;;cncy Co.y v. Gobind Chandra Chafurjt\ 3 C. W. N., xiv). 

Limitation. — An application to set aside a sale under sec. 173 is 
governed by art. 178, Schcvl. II of the Limitation Aet and should be 
made within three years from the date when the right to apply accrues 
{Chand Mani Dasi v. Sanio Xiani Dasi\ 24 Calc., 707 : i C. W. N., 534). 

Appeal. — No appeal lies from an order setting aside a sale under 
sec. 173 of the Bengal Tenancy Act {Rairhu Sin^h \\ Mtsri Sin^hy 2\ 
Calc., 825). When an order has been made for setting aside a sale 
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under section 173, Bengal Tenancy Act, no appeal can be preferred 
from such an order by the auction-purchaser, although an appeal might 
lie on behalf of the decree-holder or a co-judgment debtor, and there is 
no real conflict between the cases of Ra^hu Sin^h v. Misri Singh^ (21 
Calc., 825) and Chand Mam v. Santo Mani^ (24 Calc., 707 : i C. W. N., 
534), Mohima Chandra Neogi v. /ogendra Kumar Ghosh^ (3 C. W. N., 
xiv). See also Harabandhu Adhikari v. Haris h Chandra De^ (3 C. W. 
N., 184.) An appeal will lie on behalf of the judgment-debtor, and when 
the appellant’s case is that the purchase was made not by a third party 
but by some of the judgment-debtors benumi in the name of the auction- 
purchaser, if that be proved, the case will come under sec. 244, C. P. C., 
and an appeal will lie ( Sriram Chandra Singh v. Guns Dast Kundu^ 3 
C. W. N., civ). Where the auction-purchaser is a third person and not 
the decree-holder and where upon an application being made by the 
judgment-debtor under sec. 310.^, C. P. C., to set aside the sale, it is not 
contested by the decree-holder, so that no question arises between the 
decree-holder and the judgment-debtor, the order of the Court does not 
fall under s. 244, C. P. C., and is consequently not appealable {Amir Rai 
V. Basdeo Singhy 5 C. L. J., 204). 

Second Appeal. — Where the auction-purchaser is a benamidar for 
the judgment-debtor, in an application to set aside a sale under sec. 173 
of the Tenancy Act and sec. 311, C. P. C., a second appeal lies to the 
High Court from the order made on the application, as the application 
is one under sec. 244 of the C. P. Code {Chani ilfani Dasi v. Santo 
Mani Dasiy 24 Calc., 707 : i C. W. N., 534). But the auction-purchaser 
has no right of appeal against an order under this section {Durlav Pra- 
dhana V, Mahomed Mainaddiy 13 C. W. N., c.) 7’he purchaser of the 
interests of a judgment-debtor is his representative for the purpose of 
execution proceedings (Akshai Kumar Sur v. Bijai Chandy 29 Calc., 813). 


m. (1) Where a tenure or holding is sold for an 
Application arrear of relit due thereon, then, at any 
debtor time within thirty days from the date of 

aside Bale. Sale, the judgment-debtor may apply to 
have the sale set aside, on his depositing in Court, for 
payment to the decree-holder, the amount recoverable 
under the decree with costs, and, for payment to the 
purchaser, a sum equal to five -per centum of the pur- 
chase-money. 
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(2) If such deposit is made within the thirty 
XIV of 1882. days, the Court shall pass an order set- 
V of 1908. ^jjjg aside the sale, and the provisions of 

section 315 (O. XXI, r. 93) of the Code of Civil Pro- 
cedure shall apply in the case of a sale so set aside : 


Provided that, if a judgment-debtor applies under 
XIV of 1882. section 311 (O. XXI, r. 90) of the Code 
V of 1908. Qf Civil Procedure to set aside the sale 


of his tenure or holding, he shall not be entitled to 
make an application under this section, [and if he 
applies under this section, he shall not be entitled to 
make an application under section 311 (O. XXI, r. 90) 
of the Code of Civil Procedure.] 


XIV of 1882. (^) Section 31.3 (O. XXI, r. 91) of the 

V of 1908. Code of Civil Procedure shall not apply 

to any sale under this Chapter. 


The words in brackets weie added to the proviso to sub-section 2 by 
s. 55, Act I, H. C., of 1907 and Act I, E. B. C., of 

This section does not confer a new right.— In /aj^adanand 
Sinji^/i V. Amriia Lai Sarkar (22 Calc., 767), it was held by a Full Court 
that this section did not create a new right in a judgment-debtor, and is 
therefore applicable to proceedings in execution of a decree which had 
been passed before the Tenancy Act became law and that the provisions 
of sec. 310A (O. XXI, r. 89) C. l\ C., are also applicable to such pro- 
ceedings. See note to sec. 2 (4), pp. 11-15. 

Meaning of “decree’" in this section.— The word “decree” 
in this section primarily refers to the decree of which e.xecution is sought. 
But if in the meantime, that is, before the sale is actually held, the decree 
of the Court of first instance is modified in appeal in faAr'our of the 
judgment-debtor, then, necessarily the “decree” must be the decree 
of the appellate Court {Bhikhi Sin^h v. Bh mu yfahtan^ 3 C. W. N., 231). 

Sale in execution of decree for road-cess. -•-The provisions 
of sec. 174 are applicable to a sale held in execution of a decree for 
road-cess {Kishori Mohan Rai v. Sarodamoni A/j/, 1 C. VV. N., 30). 

Sub section (1).— Who may deposit decretal amount and 
apply to have the sale set aside.— The term “judgment-debtor* 
used in this sub-section has been interpreted strictly as referring to the 
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judgment-debtor alone and as not including a transferee or assignee from 
a judgment-debtor {Rajcndra Narain Rat v. Phudi Mandal, i j Calc., 
482). But this decision is now of little practical importance, as it has 
been held in Jananian Gatti^uH v. Kali Krishna T/iakur^ (23 Calc., 393) 
that the provisions of sec. 3roA (O. XXI, r. 89) of the Code of Civil 
Procedure are applicable to sales held in execu'ion of rent decrees. The 
provisions of section 310A are new and were added to the Code of Civil 
Procedure by Act V of 1894. They allow “any person whose immoveable 
property has been sold in execution of a decree to apply to have the sale 
set aside on his depositing within 30 days of the sale the decretal 
amount and 5 p. c. of the purchase money.” The terms of sec. 310A are, 
therefore, much wider than those of sec. 174, and consequently practically 
supersede them. The decision in Janardan Gan^iili V. Kali Krishna 
Thakur was followed in Danshidhar Haidar Kedar Naih Mandal [\ 
C. W. N., 1 14). 

In an unreported case (Rule No 269 of 18S8, decided by Petheram, 
C. J., and Tottenham, J., on the 30th April, 1888), it was held that a judg- 
ment-debtor can apply under this section for the setting aside of a sale, 
even when the sale has taken place in execution of a decree for arrears 
of rent obtained against him by a co-sharer landlord, in which case under 
the old law only the rights and interests of the judgment-debtor were 
sold, and not the tenure or holding itself. But in a later case, also 
unreported, Kailash Kamini Debi v. Umar A/andal (.S. A.. No. 443 of 
1892), it was decided, following the ruling in Reni Madhub Rai v. Jaod 
(17 Calc., 390) to the effect that an attachment of a tenure 
or holding in execution of a decree obtained by a fractional co-sharer 
for arrears of the rent of his separate share is not an attachment 
under sec. 170 of this Act, that, when a tenure is sold in execution 
of a decree obtained by one of several joint landlords for his share of 
the rent of the tenure, the tenant is not entitled to avail himself of the 
privilege conferred by this section and to ask that the sale may be set 
aside on his payment of the amount recoverable under the decree and 
cost and a sum equal to 5 p. c. upon the purchase-mbney. The question 
is, however, now of less importance than formerly, for it would seem 
that, if a tenant under such circumstances cannot apply under sec. 174 of 
this Act, he can always do so under sec. 3io.\ of the Code of Civil 
Procedure and obtain the same relief as he would have obtained, if sec. 
174 had been applicable. A benamidar oi a person whose property has 
been sold has a right to apply to have the sale set aside under sec. 310 A, 
C. P. C. \Basi Poddar v. Ram Krishna Poddar^ i C. W. N., 135 ; Pares h 
Nath Singh v. Noho Gofial Chaiiopadhya, 5 C. W. N., 821 : 29 Calc., i). 
A purchaser who claims to be a purchaser of a tenure prior to attachment 
from a judgment-debtor whose interest in the tenure has been sold in 
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executipo of h decree for* its own arrears of rent is entitled to anply under 
sec. 31 1 of the Code of Civil Procedure to set aside the sale {Abhai 
Dan V. Padmo Lochan Mandal 22 Calc., 802). A person who acquired 
an interest in a property before the jud^jment-debtor became liable can 
apply under sec. 3 loA, C. P. C. (Pafishidhaf Haidar v. Kedar Nath 
Mandal^ \ C. W. N., 114), but not a purchaser at a private sale from 
the judgment-debtor after sale in execution (Ha::ari Ram v. Badai Ram^ 

I C. W. N., 279). A mortgagee, whether by a simple mortgage or a 
mortgage by conditional sale of a tenure or holding sold in execution 
of arrears of rent due in respect of it, is a person “whose immoveable 
property has been sold” and can apply under sec. 310A. (Paresk Nath 
Stn<rh V. Nobfl Gopal Chattopadhya^ 5 C. W. N., 821 : 29 Calc., i). So 
can an under-raiyat iChandra Kumir Nathv, Knuiini Kumar Ghosh 

I I C. W. N., 742). The purchaser of a share of an occupancy holding 

transferable by custom can apply under sec. 3to \, {Binodini Dasi v. Piari 
Mokon Haidar^ 8 C. W. N., 55 ; Kuujo Bihar i Mandal v. Sambhu 
Chandra Rat, 8 C. W. N., 232). When a mokarari tenure is sold in 
execution of a decree for arrears of rent, a has a right 

to come in and make a deposit under s. 310A, C. P. C , {Narain Mandal 
V. Sourindra Mohan Ta(rori\ 32 Calc., 107). A person who holds a 
howla within an osat talul:^ which has been sold free from incum- 
brances in execution of a decree for arrears has no right to apply under 
sec. 310A for setting aside the sale {Administrator General of Bcne^nl 
V. Mahomed Khalif 5 C. W. N., cxxxii). An under-raiyat cannot 
make a deposit and anply under sec. 310A, to h ive a sale of a holding 
set aside (A bid Mollah v. Diljan Mollah^ 29 Calc., 459). 

But by the addition now made to sec. 170 by s. 54* Act I, B. C., 
of 1907, which renders inapplicable the provisions of sec. 310A (O. XXI, 
r. 89) C. P. C., to sales in execution of rent decrees, most of these 
rulings are no longer of much use in Bengal proper : but they are living 
authorities for Eastern Bengal where Act I, E. B. C., of 1908 has not 
adopted this change. 

Amount deposited cannot be rateably distribiited.—Sec. 
295, (Sec 73) C. P. C., which provides for the rateable distribution ot 
assets realised by sale or otherwise does not apply to a deposit made by a 
judgment-debtor either under sec. 174 of the Tenancy Act or under sec. 
3io \, C. P. C., {Bihari Lai Pal v. Gopal Lai Sif i C. W. N., 695). 
The words “ payable to the decree-holder” mean that he is the 
person solely entitled to the money paid into Court ( Roshan Lai v. Ram 
I^al Mallik\ 30 Calc., 262 : 7 C. W. N., 341). 

Sub-section (' 2 ).— How and when deposit may be made 
and its effect.— The deposit under sec. 174 of the Tenancy Act must 
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be of such a nature as to be at once payable to the parties, and a Court 
has no power under that section to set aside a sale unless the judgment- 
debtor has strictly complied with its provisions. A deposit made in the 
shape of Government promis^ry notes is not good. The deposit should 
be made in the currency of the country ( Rahim Baksh v. Nando Lai 
Gossami^ 14 Calc., 321). A deposit under sec. 174 must be such as the 
decree-holder may draw out at once. A deposit not made payable to 
the decree-holder until a certain event haS happened is not a good 
deposit {Shakoli v. Jotindro Mohan Taf;ore^ i C.'^ W. N., 132). 
Hut in a subsequent case it was held that a deposit, with regard to which 
it was subsequently applied that it should be retained in Court pending 
the disposal of an application under sec. loS (O. IX, r. 13) C. P. C., was 
a valid deposit (//anuman Sin^h v Lachman Sahu^ 8 C. \V. N., 355). 
The whole of the debt, the expenses, and the damages which the puchaser - 
has sustained must be deposited in Court ; so that the Court may know 
of its own knowledge that the provisions of the section have been 
complied with ( Kabilaso Kuar v. Raghu Nath Saran Sini^h^ 18 Calc., 
481). If the Court be closed on or before the last day of the period 
limited, the judgment debtor may pay the amount into Court on the first 
day the Court re-opens, notwithstanding the absence of any express 
provision to this effect ( Sashi Bhushan Rudro v. Govind Chandra 
Rai^ 18 Calc., 231). See also sec. ro, Act X of 1897. The words “date 
of sale” in sec. 310A (O. XXI, r. 89.) C. P. C. mean the actual date of 
sale (Kesa Suhai Singh v. Giani Rai^ 6 C. W. N., 776’. If the amount 
payable has been calculated and settled by an officer of the. Court and 
that amount has been paid into Court, an order setting aside the sale 
must be made as a matter of right, even though the amount is short by 
a small sum ( Lai v. Radha Prasad Sin^hf 18 Calc., 255). This 
was followed in Latif v, Jadab Chandra Mitra (25 Calc., 216) 

2LXi^ Fakir Biraj Mohini Dasi Q, W. N., 116). The same rule 
applies to amounts deposited under the provisions of sec. 310.^, 
C. P. C. (Mukbtil Ahmed v. Barsal Sobhan Chaudhriy 

25 Calc., 609). But in Chandi Charan Mandal v. Banka Dihari 
Lai (26 Calc., 449^ it was ruled by a Full Bench that where 
the judgment-debtor has not within thirty days from the date of sale 
deposited in Court a sum equal to 5 p. c., of the purchase-money and 
the amount specified in the proclamation of sale, but has deposited ia 
Court a sum calculated by some officer of the Court as the sum to be 
deposited in respect of such 5 p. c. and of the sum specified in such 
proclamation of sale, and there is nothing to show that there was any 
mistake of the Court by which the judgment-debtor was induced to 
dei>osit an insufficient amount,' the sale ought not to be set aside. When 
a deposit has been duly made and an order setting aside the sale has 
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been passed, a further order under sec. 315 (O. XXI, r. 93) of the Code of 
Civil Procedure directing the return of the purchase-money to the 
purchaser should be given. This order under sec. 315 of the Civil 
Procedure Code may be enforced as a decree for money. 

Notice to purchaser. — An auction-purchaser is entitled to a notice 
before an order under sec. 310A (O. XXI, r. 89) for setting aside a sale, is 
made (Jana* dan Ga 7 t(ruli v. Kali Krishna Thakur^ 23 Calc. 396 ; Bans hi- 
dhar Haidar v. Kedar Nath Mandal^ i C. VV. N., 1 14). But see Bhairab 
Pal V. Preni Chand Ghosh^ (i C. W. N., clxi) 

' Sub-section ( 2 ). Proviso.— Section 31 1 (O. XXI, r. 90) of the 
Code of Civil Procedure allows an application to be made for the setting 
aside of a sale on the ground of material irregularity in publishing and 
conducting it by the decree-holder or any person whose immoveable 
property has been sold, provided the applicant proves that he has sus- 
tained substantial injury by reason of the irregularity, and this has been 
held to apply also to sales taking place in execution of rent decrees 
{Azizttnnisui Khatun v. Gora Chand Das^ 7 Calc. 163.) In Rajendfa 
Nath Haidar v. Nil Ratan Mitra^ 23 Calc., 958), it was ruled that when 
an applicant had made an application under sec. 3T0A, Act XIV^ of 1882, 
he could not immediately afterwards make an application under sec. 311 
of the same Act, so as to carry on simultaneously applications under both 
sections. The provisions of sec. 310A are almost exactly the same as 
those of the proviso to sub-section (2) : so this ruling would seem also 
to preclude applications under sec. 174 of this Act and sec. 31 1, C. P. C., 
being carried on simultaneously. (See Sital Rai v. Na?ida Laly 13 
C. W. N., 591). 

This has now been provided for by the addition to the proviso made 
by s. 55, Act I, B. C., of 1907, and Act I, E. B. C., of 1908, which meets 
the converse case to that already dealt with in the proviso. 

The word “ applies ” in the proviso, means “ applies and prosecutes ” 
{Sital Rai v. Nanda Laly 13 C. W. N., 591). 

In the Notes on Clauses of the Bill of 1906, it was said : 

“ Under seotion 174 , as at present framed, there is nothing to prevent a 
tenant from applying to have a sale sot aside, by paying the decretal amount 
and subsequently claiming, under seotion 311 of the Code of Civil Procedure, 
that the sale was invalid. It is clearly inequitable that the tenant should 
be allowed to have recourse to a double procedure in applying to have a sale 
set aside, and the proposed addition to section 174 will prevent this.** 

Sub-section 3 *. — Seciion 313 allows of appbc .ti m-, to set aside 
sales on the ground of the per:.<»ns who>e propeny ha been iold ha .ing 
no saleable interest therein. Sales of tenures or holdings cannot be set 
asi^e oir this ground, as “the rent is a first charge’* upon them (sec. 65), 

S6 
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and they are liable to be sold for arrears of rent due in respect of them, 
no matter in whise hands they may be at the time of their sale. The 
persons in possession of the property, or whose property has been sold, 
have their remedy in sec. 335*of the Code, or by means of a regular suit. 

No appeal lies. — An order under sec. 174 is not appealable, as it 
is not one under sec. 244, (Sec. 47) C. P. C. (^Kishori Mohan Rat v. 
Saroda Mam D<is/\ i C. W. N., 3o\ and not being a proceeding for the 
execution of a decree (Sudh Narain Lai v. Gorak Prasad^ 3 C. W. N., 
344). Neither is an order under see. 3 to A appealable when it only 
decides a question between the auction-purchaser and judgment-debtor 
{Bansidhar Haidar Kcdar Nath M a tidal ^ i C. W. N.. 114). 

An appeal lies. — It is appealable when it decides a question 
between decree-holder and judgment-debtor {Kripa Nath Pal w. Ram^ 
Laksmi Dasya^ i C. W. N , 703 ; Phul Chand Rat v. Narsingh Misra, 
28 Calc., 73). See also Sltal Rat v. Nanda Lai (13 C. W. N., 591). 

When the auction-purchaser is a. stranger, sec. 622 C. P. C. applies 
{Kedar Nath Sen v. Uma Charan^ 6 C. W. N., 57). 

The purchaser of the interest of a judgment-debtor is his representa- 
tive for the purpose of execution proceedings (Akhat Kumar Sur v. 
Bijai Chand^ 29 Calc., 813). 

No charge on property for amount paid to set aside 
sale. — Where the plaintiffs and defendants were co-tenants of two jotes^ 
which were sold in execution of a decree for rent, and the plaintiffs paid 
the decretal amount and auctton-ptirchaser’s fei^s, and had the s.ile set 
aside, it was held that the plaintiffs had not, beside'? their right to conl^ri- 
bution personally, a right to a charge on the property so far as the 
share of their co-tenants was concerned for the amount paid by them 
{ Gopi Nath Ba^di v. Ishar Chandra Ba<(di^ 22 Calc., 800). A mortgagee 
making a payment under sec. 310A to save a mortgaged property from 
being sold in execution of a rent decree has an additional lien on the 
property for the sum so paid by him {Rakhohart Chaitoraj v. Bipta 
Das De^ 31 Calc., 97 5 1 

How an order under this section can be set aside.— No suit 
is maintainable to set aside a sale under the provisions of this section 
(Kabilasp Koer w, Ra^hu Nath Saran 18 Calc., 481). The pro- 

priety of an order refusing to set aside a sale can be called in question 
by an application under sec. 622 of the Civil Procedure Code (unreported 
case, Rule No. 269 of 1888, decided by Petheram, C. J,, and Tottenham, 
J., on the 30th April, 1888 j Rahim Baksh v. Nando Lai Gossatnt\ 14 
Calc., 321 ; and Jaj^^ahandhu Patak m, Jadu Ghosh Alkushi^ 15 Calc., 47. 
See also Debo Das v. Ram Charan Das^ 2 C. W. N., 477). 
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176. Notvfithstanding anything contained in 
Registration of IV of the Indian Registration Act, 

1877* (Aot XVI of 1908) an instrument 
creating an incumbrance upon any 
tenure or holding which has been ex- 
ecuted before the commencement of this 
Act, and is not required by section 17 of the said 
Registration Act to be registered, shall be accepted 
for registrition under that Act if it is presented for 
that purpose to the proper officer within one year 
from the commencement of this Act. 


certain instru- 
ments creating 
incumbrances. 


Ill of 1877. 
xvr of 1908. 


Part IV of the Registration Act deals with “the time of presentation.,’ 
The date of the commencement of this Act is the ist November 1885. 
See note to sec. i (2), p. 2. 

176. Every officer who has, whether before or 
,, after the passinof of this Act, registered 

iooumbraiioosto an instrument executed by a tenant of 

landlord. -i 1 t 

a tenure or holding and creating an 
incumbrance on the tenure or holding, shall, at the 
request of the tenant or of the person in whose favour 
tfie incumbrance is created, and on payment by him 
of such fee as the Local Government may fix in this 
behalf, notify the incumbrance to the landlord by 
causing a copy of the instrument to be served on him 
in the prescribed manner. 


Rules II, 12 and 13 of the rules framed by the Registration Depart- 
ment under this Act presciibe how applications under this section are 
to be dealt with. The process fees payable for notifying the incumbrance 
to the landlord are those fixed by rules loi to 104 of Chap. VII of the 
Government rules under this Act, and the copy of the incumbrance 
should be served on the landlord in the manner prescribed by rule 3, 


Chap. I of the same rules. 

177. Nothing contained in this Chapter shall be 


Power to cre- 
ate incumbr- 
ances not ex- 
tended. 


deemed to enable a person to create an 
incumbrance which he could not other- 
wise lawfully create. 
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CHAPTER XV. 


Contract and Costom. 


Restriotioiis on 
exclusion of Act 
by agreement. 


178 . (1) Nothing in any contract 

between a landlord and a tenant made 
before or after the passing of this Act — 


(a) shall bar in perpetuity the acquisition of an 

occupancy-right in land, or 

(b) shall take away an occupancy-right in exist- 

ence at the date of the contract, or 


(c) shall entitle a landlord to eject a tenant other- 

wise than in accordance with the provisions 
of this Act, or 

* 

(d) shall take away or limit the right of a tenant, 

as provided by this Act, to make improve- 
ments and claim compensation for them. ^ 


(2) Nothing in any contract made between a land- 
lord and a tenant since the 15th day of July, 1880, and 
before the passing of this Act, shall prevent a raiyat 
from acquiring, in accordance with this Act, an occu- 
pancy-right in land. 


(3) Nothing in any contract made between a land- 
lord and a tenant after the passing of this Act shall — 

(а) prevent a raiyat from acquiring, in accordance 

with this Act, an occupancy-right in land ; 

(б) take away or limit the right of an occupancy- 

raiyat to use land as provided by section 23 ; 
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(c) take away the right of a raiyat to surrender 
his holding in accordance with section 86 ; 

(fl) take away the right of a raiyat to transfer or 
bequeath his holding in accordance with 
local usage ; 

(e) take away the right of an occupancy -raiyat to ^ 
sub-let subject to, and in accordance with, 
the provisions of this Act ; 

(/) take away the right of a raiyat to apply for 
a reduction of rent under section 38 or sec- 
tion 52 ; 

(y) take away the right of a landlord or a tenant 
to apply for a commutation of rent under 
section 40 ; or 

(4) affect the provisions of section 67 relating to 
interest payable on arrears of rent ; 

Provided as follows ; — 

(i) nothing in this section shall affect the terms 

or conditions of a lease granted bona fide for 
the reclamation of waste land, except that, 
where, on or after the expiration of the term 
created by the lease, the lessee would, under 
Chapter V, be entitled to an occupancy- 
right in the land comprised in the lease, 
nothing in the lease shall prevent him from 
acquiring that right ; 

(ii) when a landlord has reclaimed waste fcind by 
his own servants or hired labourers, and 
subsequently lets the same or a part there- 
of to a raiyat, nothing in this Act shall 
affect the terras of any contract whereby a 
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raiyat is prevented from acquiring an occu- 
pancy-right in the land or part during a 
period of thirty years from the date on which 
the land or part is first let to a raiyat ; 

(iii) nothing in this section shall affec^ the terms 
or conditions of any *contract for the 
temporary cultivation of [horticultural or] 
orchard land with agricultural crops. 

[Explanation . — The expression “horticultural land” 
as used in proviso («/) means garden land in the occu- 
pation of a proprietor or permanent , tenure-holder, 
which is used bona fide for the cultivation of flowers 
or vegetables, or both, grown for the personal use 
of such proprietor or permanent tenure-holder and 
his family, and not for profit or sale.] 

The words in brackets in proviso {iii) and the explanation have been 
inserted and added by s. 56, Act I, B. C., of 1907 and Act I, E. B. C., 

« 

of 1908. 

Sub section ( 1 ). Clause (a)— Section 7 of Act X of 1859 and of 
Act VIII, B. C., of 1869 provides that nothing in sec. 6 of these Acts, (the 
section prescribing that raiyats cultivating or holding land for twelve years 
shall have a right of occupancy in such land', shall affect the terms ot 
any written contract for the cultivation of land entered into between a 
land-holder and a raiyat, when it contains any express stipulation con- 
trary thereto. But these provisions have been wholly superseded by 
sec. 178 of this Act {Bitigid Indigo Coj v. Raghubar Das^ 24 Calc., 272 ; 
L. R., 23 I. A , 158 ; I C. W. N., 83;. An agreement made before the 
passing of the Bengal Tenancy Act between a landlord and his^tenant, 
which bars the acquisition of the right of occupancy during the lifetime 
of the tenant, does not come within the prohibitory terms of section 178 
(3), clause {a) of the Act, nor does it come within the terms of section 178 
(1) clau5^ (^t) of that Act. Where before the passing of the Bengal 
Tenancy Act a landlord entered into an agreement with his tenant and 
the defendant that the former would hold certain lands under him for 
her life and that after her death the landlord would take khas possession 
of them and that her heirs, that is, the defendant or her heirs, would 
never raise any objection or prefer any sort of claim to them : Held^ that 
it was a valid contract under section 7, Act VIII of L869 (B. C.), that 
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the tenant during her lifetime was not an occupancy raiyat and that the 
defendant, who claimed to be the heir of the tenant never having been 
recognized by the landlord as tenant, was a trespasser {Haul Chandra 
Chakravartti V. Nistarini Debt\ 33 Calc., 136 : 10 C. W. N., 533). 

Sub-section (1). Clause (b).~ In a suit commenced before the 
passing of the Tenancy Act and brought to eject certain defendants in 
accordance with the terms of a solehnamah^ or agreement, entered into 
between the plaintiff ^nd the defendants, and in which the latter had 
agreed to hold a certain specified area for a term of five years, which 
term had e.xpired, and in which the lower Courts found that as rej^ards a 
certain portion of the land in question, the defendants had acquired occu- 
pancy rights before the alleged solehnamah was executed, it was held that 
the tenants could not get the benefit of sec. 178. The Court (Tottenham 
and Norris, JJ.,) in this case sjiid : — “ We think that in this suit which 
commenced before the new Tenancy Act came into force, the tenant can- 
not get the benefit of sec. 178. We think that the point to be looked 
at was, what was the right of the tenant at the time the suit was brought. 
At the time the suit was brought there was nothing to prevent his con- 
tracting himself out of his right {Maheswar Prasad Narain Sin^i>h v, 
ShcobaraT\ Mahto^ 14 Calc., 621). Rut this case was decided before the 
Full Hench case of Deb Narain Datta v. Narcndra Krishna si6 Calc., 
267), and would seem not to be in acrordince with the principles laid 
down in it ; for sub-section (i), clause {b)^ of sec. 178 does affect a subs- 
tantive right, and from the words “any contract made between a landlord 
and a tenant before or after the passing of this Act,” it would appear that 
it was expressly intendechthat this clause should have retrospective effect. 
See note to sec. 2, p. 12. 

Sub-section (!}. Clause (c).— This clause “makes it clear that 
under the present rent law in all cases to which it applies there can no 
Ioniser be any eviction on the ground of forfeiture incurred by denying the 
title of the landlord ” ( Debirudin v, Abdur i 7 Cilc., 196.) See 

note to sec. 89, pp. 287, 288. A stipulation in a lease to the effect that the 
lessee shall not purchase the jofe rights of any tenant, and that, if he does 
so, the purchase shall be null and void, and that on e.xpiry of the the term 
of the lease, the lessor shall be entitled to khas possession is valid and 
in no way contrary to public policy ( IValson &^Co. v. Kam Chandra Datta^ 

1 C. W. N., 174). In a case in which it was sought to eject ^a tenant 
from certain homestead land held as part of a raiyati holding under a 
lease which contained a stipulation that the tenant would quit whenever 
the landlord called upon him to do so, it was ruled that sec. 44 cl. (i:)only 
applies when ^he lease is granted for a fixed term, and that under sec. 
178, subsection i, cl. (t), the stipulation in the lease could not be enforced 
{Nattda Kumar Guha v. Kali Kumudin I/aJt\ 3 C. W. N., xlvii). 
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Sub-section (2).— The 15th July, 1880, mentioned in this sub- 
section, is the date of the publication by the Government of Bengal of 
the Rent Law Commissioner’s Report and Draft Bill. The date of the 
passing of the Act is the 14th March, 1885. 

Sub-section (3). Clause (a).— The mere fact that in the lease the 
land is described ai khuakust land, would not be sufficient in itself to 
prevent the tenants from acquiring occupancy rights and would not shift 
the onus on the tenant ^Ajodhya Prosad Singh v. Ram Golam Singh^ 
13 C. W. N., 661). 

Sub-section (3.) Clause (d).— -A transfer of a tenure made in 
terms of the provisions of this Act is not binding on the landlord if there 
be a contract between the landlord and the tenant that the transfer shall 
not be valid and binding until security to the satisfaction of the landlord 
has been furnished by the transferee, and such security has not been 
furnished. Sec. 178 does not deal with this matter [Dinabandhu Rai v. 
W, C. Boner jee^ 19 Calc., 774). 

Sub-section (3). Clause (h). — A tenant before the passing of the 
Tenancy Act executed a kabulyat agreeing to pay interest on arrears 
at a higher rate than 12 p. c., p. a. In execution of a decree for arrears, 
his holding was put up to sale and purchased by the defendant. The 
landlord then sued the purchaser for arrears and interest at the rate 
stipulated for in his predecessor’s kabulyat. It was held that the pi tintiff 
was not entitled to a higher rate of interest than that allowed by sec. 67 
of the .Act, as the stiputaiion to pay a higher rate, though it might have 
been binding on the former tenant so long as )\e held the land, was not 
an ordinary incident of the holding and did not attach to the land so as 
to bind the defendant who purchased the holding at the sale (Alim v. 
Soiis/t Chandra Chaturdhurin, 24 Calc., 37). This clause is applicable 
to contracts entered into after the passing of the Act, t//>, 14th March 
1885, and parties cannot contract themselves out of the provisions iif s. 
67 which limits interest to simple interest at 12 p. c., p. a. by the device 
of making the rent payable otherwise than quarterly. Such a contract 
is not enforceable in so far as it may provide for payment of interest 
at a rate higher than 12 p. c., {Narendra Kumar Ghosh v. Gora Chandy 
33 Calc., 683). See note to sec. 67, p. 234. 

Orissa. — In Orissa when the provisions of sec. 67 have been extend- 
ed but not those of this section, a contract may be made at variance 
with the provisions of sec. 67 as to the payment of interest 
Chandra Makapatray, Choudhury Ram Chandra Nisanka^ 13 C. W. N., 
95). . , 

Proviso (iii). Horticultural.— In the Notes on Clauses of the 
Bill of 1906 it was said : 
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“ It seems reasonable that proviso (iii) to section 178 should be extend- 
ed to horticultural land, temporarily let out for the cultivation of ordinal y 
crops. If a tenant i^ given a temporary lease of such lands, h2 should 
not be allowed to retain them after the expiry of the lease, on the plea 
th.it occupancy rights have accured.” 

This necessitated a definition of the meaning of “horticultural,” 
which has been given in the “ Explanation^' . 

Contracts for payment of rent.— A contemporaneous oral 
agreement cannot be proved to shew that the rent is less than what is 
stated in the registered kabulyat ( Radlta Ra?nan Chaudhuri v. Bhawani 
Prasad Bhuwiik^ 6 C. W. N., 60). Where one of several joint tenants 
executed a kabulyat for the entire tenure and it was found that the other 
tenants did not acquiesce in, and were not bound by it, held that the 
tenant executing the kabulyat was not liable for the whole rent or for 
more than his share of it {Ram Tar an Chaturji v. Asmatullahy 6 
C. W. N., III). 

179. Nothing in this Act shall be deemed to 
Permanent prevent a proprietor or a holder of a 
itasos. permanent tenure in a permanently- 

settled area from granting a permanent mukarari 
lease on any terms agreed on between him and his 
tenant. 

tA*.' - 

Proprietors have power by sec. 2, Reg. V of 1812 and sec. 2, Reg. 
XVI II of 1812 to grant leases for any period, even to perpetuity, and at 
any rent which they may deem most conducive to their interests. This 
power is now extended to permanent tenure-holders, but not to other 
classes of tenants. 

Thig section controls sec. 07 .— This section controls sec. 67 ; 
so that a lease of a dar-patni talul\ created on the 13th Eebruary, 1886, 
i, after the Tenancy Act had come into operation, by the terms of 
which the defendant was bound to pay rent in monthly instalments and 
if not so paid, to pay interest at the rate of i p. c., per mensem^ is not 
affected by the provisions of sec. 67 read with those of sec. 178 (3) (^), 
being a permanent lease granted by a permanent tenure-holder in a per- 
manently settled area (Atulya Charan Basti v. Tuhi Das Sarkar^ 

2 C. W. N., 543b But the contrary was laid down in Basanta Kumar 
Rny Chaudhuri v. Promotha Nath Bkarttacharjea^ (26 Calc., 130: 

3 C. W. N., 36), in which it was held “that a contract by a tenant holding 
under a permanent mukarari lease to pay interest on the arrears of 
rent at a higher rate than 12 percent, per annum is not enforceable in 
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law.” The conflict between these two ruling’s was referred to a Fall 
Bench by which it was settled that sec. 179 does control sec. 67, and that 
the latter of the two cases referred to above w^s wrongly decided 
(Mataui^ini Debt Makr uni Bibi 5 C- VV. N., 438: 29 Calc., 674; 

Aliinunnissa Chuudhurani v. Shama Charan Rai^ 32 Calc., 749 : 9 
C. \\^ N., 466 : i C. L. J. 176). An auction-purchaser of a dar-patni 
tenure is bound by a stipulation contained in the dar-Patni lease as 
to the payment of interest on the arrears of rent, such a stipulation, 
where there is nothing unusual in it, being part of the ordinary incidents 
of a tenure (A\z/ V. Panna Chand Singh^ 30 Calc, 213^, 
See note, p. 235. 

Mukarari — A perpetual tnukarari lease implies that the tenancy is 
permanent, heritable and transferable and that the rent is lixed 
in perpetuity {Mohanand Sa/uii v. « Mu sum mat Syedunnissa Bibi 
J2 C. W. N., 154). The word mukarari means ‘‘ with fixed rent”: when 
applied to a tenure it means a tenure held at a fixed ,and permanent rate 
of rent. A Kaimi Mourasi Patta held not to be a mukarari lease 
KGayariulla Sardar v. Girish Chandra Bhaumik ; per Maclean 
C. J., 12 C. W. N. 175). 

This section controls sec. 74 .— In a suit for arrears of chaukidari 
tax payable by a painidar under the palni settlement, the defence was 
that it was an abwab or illegal cess, and therefore, could not be 
recovered in consequence of the provisions of sec. 74 of the Act. It was 
held that it was not an abwab, and, therefore, that it vvas unnecessary to 
consider the effect of sec. 179 of this Act. It was, however, said that 
“ there is no doubt of some repugnancy between this section and sec 74 
of the Act, but whether, following the principle enunciated by the Lord 
Justice Janies in V. ; 10 Ch., App., 479 (4S4) ), we regard 
the latter, which is a special provision, as a qualification of the former, 
which is a general one, or adopting the rules stated by Keating^ J., in 
Wood V. Ritey (L. R., 3 C. P., 26 (27) ) that of two repugnant clauses in 
a statute the last must prevail, give effect to the latter, there seems 
to be good reason lor thinking that sec. 179 is not controlled by 
sec. 74 ” {Ahsanullah Khan v. Tirthabashini^ 22 Calc., 680). This was 
followed in Krishna Chandra Sen v. Sushila (26 Calc., 61 1 : 

3 C. W. JnT., 608) in which it was decided that a stipulation for the 
payment of an abwab in a permanent mukarari lease is valid and sec. 74 
does not control sec. 179. Where a permanent tenancy was created by 
a lease dated i860, /. before the passing of this Act, the provisions of 
s. 179 will not apply and the landlord cannot recover any abwab from the 
tenant (Apurna Charan Ghosh v. Karam Alt, 4 C. L. J., 527 : 
10 C. W. N., 527). Sec note, p. 258. 
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U tbandi, chur 180 . (l) Notwithstanding anything 

and diara lands. • . i • » • , 

in this Act, a raiyat — 

(a) who, in any part of the country where the 
custom of utbandi prevaihs, holds land ordi- 
narily let under that custom and for the 
time being let under that custom, or, 

(/>) who holds land of the kind known as chur or 
diara, 


shall not acquire a right of occupancy — 

■ in case (o), in land ordinarily held under the 
custom ot utbandi and for the time being 
held under that custom, or 


in case fb), in the chur or diara land, 
until he has held the land in ([uestion for twelve 
continuous years ; and, until he acquires a right of 
occupancy in the land, he shii.ll be liable to pay such 
rent for his holding as may be agreed on between him 
and his landlord. 


(2) Chapter VI shall not apply to raiyats holding 

land under the custom of utbandi in respect of land 

held bv them under that custom. 

%/ 

(3) The Collector may, on the application of either 
the landlord or the tenant or on a reference from the 
Civil Court, declare that any land has ceased to be 
chur or diara land within the meaning of this section, 
and thereupon all the provisions of this Act shall 
apply to the land. 

Utbandi tenancies.— .An utbandi tenancy is a tenancy from year 
to year, sometimes from season to season, the rent bein,; regulated, 
not as in the case of halhasili by a lump payment in money for the 
land cultivated, but by the appraisement of the crop on the ground, 
and according to its character. So far it resembles the tenancy by 
crop appraisement of the bhaoli system ; but there is between them 
this marked clifTeience that, while in the latter the land does not change 
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hands from year to year, in the former it may. fSee Selections from 
papers relating to the Bengal Tenancy Act, J885, p. 371). The term 
utb.itidi is said to be dae to the fact that under this system of tenancy 
the laud at the end of the season or of the period of the lease may 
lie fallow on account of the exhaustion of its strength or because no 
one has come forward to take it. The system prevails in the districts of 
24-Parganas, Niiddea, Jessore, Khulna, Murshidabad and also Pubna. 
(See letter from the Commissioner of the Presidency Division, 24 R. L., 
dated 17th Sept., 1884, printed at p. 183 of the Bengal Governments 
report on the Bengal Tenancy Bill, 1884, Vol. II). The cases in which 
this system of tenancy has been noticed are as follows. In Kenny v. 
Is/iar Chandra Podilir^ {W . R., Sp. No., 1864, Act X, 9), it is pointed 
out that the ufbandi system prevails in the district of Nuddea and the 
utbandi raiyat is not a coniinumg tenant, but cultivates only a piece 
of land in one year, and another, the next. In Mhsan Biswas v. Hills 
(3 W. R., Act X, 159}, it is said: — “There exists in the district of 
Kishnagar a custom, under which tenants can cultivate land, which is 
not directly let out to other tenants, but remains khas khamar on 
payment of certain high rates of rent. In the case of such tenants, 
there e.xists an implied agreement between the parties, that such rent shall 
be paid ; and the amount of land so cultivated and the rent to be paid 
for it are ascertained each year by actual measurement. The lands in 
question are called utbandi lands, and the rates are calculated at what 
are called utbandi rates/*’ Again, in Divarka Nath Misra v. Nabo 
Sardar (14 W. R., 193'), Jackson, J., observed— “ Some little confusion 
appears to me to have been introduced into the case by the use of the 
term utbandi. So far as my experience and knowledge of the matter 
go, an utbandi tenure is one by which a raiyat holds a certain area of 
land (which I believe is usually defined}, but for which he pays rent 
according to the quantity of that land which year by year he cultivates. 
The rent will, therefore, vary according to the actual cultivated area ; 
but I am not aware that there is any authority for saying that a landlord 
is at liberty to vary at his pleasure the rate at which a tenant holding 
an utbandi tenure pays for the land which he cultivates, due notice 
being served on him under sec. 13, Act X of 1859.” 

In the case of Premanand Chose v Siirendra Nath Paly (20 W. R., 
329) the joie in question was a nuksan jotCy which was said to be very 
much the same as utbandi and it was ruled that occupancy rights could 
be acquired in such joteSy if held for twelve years, although the tenant 
under the custom of the locality only paid rent for the years when he 
could cultivate the land. But in Beni Madhab Chakravartti v. Bhuban 
Mohan Biswas^ (17 Calc., 393), it was decided that under sec. 180 of 
this Act a right of occupancy cannot be gained in a piece of land held 
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on the utbandi system, if the possession of the land has not been contin- 
uous, though it may have commenced more than twelve years pre- 
viously. In this case it was remarked “ Section 180 of the Bengal 
Tenancy Act prohibits the acquisition of an occupancy right in land 
ordinarily let under the custo-n of utbandi until ihat particular land has 
been held for twelve years roniinuously. In this respect utbandi land is 
dealt with in the Act differently from ordinary rayati land in which by 
sec. 21 a settled raiyat has a right of occupancy, no matter how short a 
time he has held it. Now, it is necessary to enquire what this utbandi 
system really is ; for there seems to have been some difference of opinion 
regarding it and perhaps in fact the incidents of that system do vary in 
different places. Several Judges who have sat in this Court have slated 
their own opinions on this subject, and their opinions have not been 
quite uniform. Perhaps our safest guide in the matter is what is to be 
found in special reports made by Revenue Officers, and in the descrip- 
tions given in the Statistical Account of Bengal compiled by Sir W. W. 
Hunter from information carefully collected through local officers in the 
districts where the system exists. When the present Bengal Tenancy 
Act was under consideration by the Select Committee of the Legislative 
Council, a memorandum by Mr. Cotton, then a Secretary to the Board 
of Revenue, was submitted by the Government of Bengal for the inform- 
ation of the Select Committee. Mr. Cotton here reports upon the 
utbandi system and transcribes the passages describing it in the Statistical 
Account of Bengal in the districts of Nuddea, Jessore, Murshidabad 
and Pubna ,* and he sums up the results. We quote the passage in the 
Statistical Report relating to the utbandi system in Nuddea : — * Utbandi 
is applied to land held for a year, or rather for a season only. The 
general custom is for the husbandman to get verbal permission to culti- 
vate a certain amount of land in a particular place at a rate agreed upon. 
When the crop is on the ground the land is measured and the rent is 
assessed on it.’ Mr. Cotton says, too, that the utb mdi raiyat abandons 
altogether (/. ^., has no right to claim again) any land, except such as he 
has under cultivation in any given year. The zamindar may let in 
junta to some one any land which the utbandi raiyat has not got under 
cultivation in any year. Again, in September, 1884, the Commissioner 
of the Presidency Division submitted to Government an analysis of the 
reports of his district-officers regarding utbandi tenures. Th^ Collector 
of Nuddea staled that cultivators who take such lands are not obliged 
to cultivate them a second year ; but as a lule they can keep them for 
certain for three years, if they elect to do so. Generally, the lands 
under this system are cultivated from one to live years, and then left 
fallow for the same period. The cultivators acquire no right of occu- 
pancy, nor do they desire to do so. These descriptions of utbandi dsi 
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seem to refer rather to particular areas taken for cultivation for limited 
perioris and then given ivp, than to holdings of which parts are culti- 
vated and other parts lie fallow, while the rent for the whole is assessed 
year by year with r»"ference to the qu intity within the hv)lding under 
cultivation in that year. A holding of the latter description hardly seems 
to answer to the general conception of utbandi^ although the rent may 
be arrived at each year by ascertaining what area has been cultivated. 
It is not clear to which description the four bighas of the present suit 
belong, whether they are part of a larger holding once settled with the 
plaintiff, or whether they form a separate holding which he has from 
time to time cultivated on the utbandi system during a period which has 
covered more than twelve years. If it is the former case, his right of 
occupancy would seem to be complete, but if it is the latter case, we are 
not prepared to hold that cultivation at various times and under separate 
agreements on each occasion, such periods not being continuous, 
although of the same piece of land, would confer the right upon the 
ground that the'first of such periods commenced more than twelve years 
before the alleged dispossession.*’ 

No notice of abandonment need be given.— No notice is re- 
quired to be given by the tenant to the landlord in abandoning an 
uibandi tenure, as it is a settlement for a year only {Amrita Lai Mukhtirji 
V. Giridhar Ghosh^ 5 C. L. J., 398 ; 1 1 C. W. N., 581). 


Chur or diara land.— The expression chtir or diara land has 
not been defined in the Act, but chur^ (or properly char) means a sand- 
bank formed in a river, or which has accreted to its bank ; while diara 
means an island formed in the bed of a river. (See Wilson’s ‘Glossary). 
The presumption, which is created by section 20, clause (7) of the Act 
cannot be applied to land to which section 180 of the Act is appli- 
cable. In diara or chur land the person who alleges that he has been 
for twelve continuous years in possession, must prove that allegation. 
The tenants being held to be annual tenants and there being no pre- 
existing right to the laud in the tenants to which any right to the later 
accretion can be said to be annexed, sec. 4 of Reg. XI of 1825 was 
held inapplicable {Beni Prasad Koeri v. Chaturi Tewari^ 33 Calc., 444). 


181. Nothing in this Act shall affect any incident 
Saving as to ^ ghatwali or other service-tenure, or, 


service tenures. 


in particular, shall confer a right to 
transfer or bequeath a service-tenure which, before 
the passing of this Act, was not capable of being 
transferred or bequeathed. 
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Ghatwali tenures.— tenures may be divided into two 
classes, (i) tenures granted for a species of military service to be 

rendered by guarding the ^hits or passes on the western frontier of 
Bengal, and (2) tenures granted on condition of rendering Police service. 
In their judgment in the case of Manranjan Sinjr/i v. Lilinand Singh^ 
(3 W. R, 84), which related to a Kharakpore tenure, Trevor 

and Cam obeli, JJ., observed that there appears to be “a considerable 
variety in the tenures known under the general name oi ghatwali in 
different parts of the country. They all agree in this that they are grants 
of land situated on the edge of the hilly country and held on condition of 
guarding \\\^ ghats or passes. Generally, there seem to be a small quit- 
rent payable to the zamindar in addition to the service rendered, and 
with the view of marking the subordination of the tenure. But in some 
zamindaries and patnies these tenures are of a major, in others, of a 
minor, character. Sometimes, the tenure of tlie great zamindar himself 
seerns to have been originally of this character. More frequently large 
tenures consisting of several whole villages are held under the zamindar. 
In other places, e. g.^ in Bishenpore, as e.xplained by Harrington 
(Analysis, Vol. Ill, p. 510), the sardar and ghahvals have small 

and specific portions of land in different villages assigned for their main- 
tenance. These last, says Harrington, are analogous to the chakaran 
assignments of land to village watchmen in other districts. Ikit he goes 
on to explain thit the tenure differed essentially from the com- 

mon chakaran in two respects : — F/n?/--that the land is not liable to 
resumption at the discretion of the landholder, nor the assessment to be 
raised beyond the established rule ; and sccondty^ that although the grant 
is not expressly hereditary, and the ghatival is removeable for misconduct, 
it is the general usage on the death of a faithful to appoint his 

son, if competent, or some other fit person in his family, to succeed to the 
office.” In the case of IJlanand Singh v. Ma?ioranjan Singh^ (3 Calc., 
25 Garth, C. J., remarked that “these tenures were created by the 
Mahomedan Government in early times as a means of providing a police 
and military force to watch and guard the mountain passes from the 
invasions of the lawless tribes who inhabited the hill districts. Large 
grants of land were made in those days by the Government, often to 
persons of high rank, at a low rent or at no rent at all, upon condition that 
they should provide and maintain a sufficient military force, to,protect the 
inhabitants of the plains from these lawless incursions ; and the grantees 
on their part sub-divided and re-granted the lands to other tenants (much 
in the same way as military tenures were created in England in the feudal 
age) each of whom, besides paying generally a small rent, held their lands 
in consideration of these military services, and provided (each according 
to the extent of his holding) a specified number of armed men to fulfil the 
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requirements of the Government.” Ghatwali tenures originated in 
Tappah Sarath or Sewrath, Deogarh, which was formerly part of the 
Birbhum District, but which has now been incorporated with the Sonthal 
Parganas District. The Birbhum ghatwali tenures, have formed the 
suljjct of legislation (Reg. XXIX of 1814 and Act V of 1859). Ghatwali 
tenures are also to be found in the districts of Bankura, Bhagalpore, 
Monghyr, Manbhum, Purneah and Paina. The following rulings relating 
to such tenures are arranged according to the districts to which the dis- 
puted tenures belonged. 

Birbhum Ghatwali tenures.— The of Birbhum are pos- 

sessed of estates of inheritance without the power of alienation, and this 
estate cannot be void so long as they perform all the obligations of service 
and payment of rent incident to their tenures. A perpetual sub-lease 
granted bona-fide by ^ ghatival will be good not only during the tenancy 
of the grantee but after his decease during the tenancy of his heirs {Deputy 
Commissioner of Birbhum v. Rant^o Lai Deo^ W. R., F. B., No., 34 ; 
Jogendra Nath Singh v. Kali Chatan Raiy 9 C. W. N , 663). But a 
different rule on this latter point was laid down in subsequent cases {Gfant 
V. Bangshi DeOy 15 W. R., 38 : 6 B. L. R., 652 ; Jogeshwar Sarkar v. 
Nimai Karmakary i B. L. R., s. n., vii and Narain Mallik v. Badi Raiy 
29 Calc., 227 : 6 C. W. N., 94), in which it was ruled that a ghatwil is 
not competent to grant a lease in perpetuity and his successors are not 
bound to recognize any such incumbrance. .Succession to the Birbhum 
ghatwali tenures is regulated by no kulachar ox family custom nor by the 
Mitakshara law, but solely by the nature of the tenure, which descends 
undivided to the party who succeeds to and holds the tenure as ghattaal 
and who may be a female {Kastura Kumari v. Manohar DeOy W. R., Sp. 
No., 1864, 39). It would be inconsistent with the true character of these 
tenures to hold that the legislature intended that they should devolve on 
issue of the body only, and not on heirs generally according to the law 
which may govern such succession. The word “ descendants,” therefore 
in sec. 2. Reg. XXIX of 1814, is not to be construed in its restricted 
meaning but includes the widow of a dte^asod ghatwaly who may, there- 
fore, be one of the heirs. With reference to the peculiar character of 
tenures described in Reg. XXIX of 1814, it would seen that 
they w^ere intended to be the exclusive property of the ghatwal for the 
time being, and not joint family property {Chatradkari Singh v. 
Sarasxvati Kumafiy 22 Calc., 156). Long continued possession at a 
uniform rent may lead to the inference of a fixed and permanent ghatwali 
tenure (Ram Ranjan Chakravartii v. Ram Narain Sing/iy 22 Calc., 533 : 
L. R., 22 I, A., 60). Long possession (presumably from the decennial 
settlement) and gradual cultivation by a on payment of a quit 

rent (and not merely possession without cultivation) are evidence of an 
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implied grant, which protects the ^hatwal from enhancement or 
assessment on the land so cultivated {Erskine v. Mantk Sins^h^ 6 W. R., 
lo). When it is admitted that a ghatwaVs estate dates from a time 
anterior to the decennial settlement and before the creation of the 
zainindari^ the tenure is protected from any fresh assessment {Erskine v. 
Government^ 8 W. R., 232). As long as such a tenure exists, the 
presumption under sec. 50 can arise {Gaiiri Kant v. Ram Gopal 
Mukhurji^ 2 C. L. J., 379). G/iatzaali tenures are not liable to sale or 
attachment in execution of decrees. The surplus proceeds of such a 
tenure collected during the life-time of the judgment-debtor are liable to 
be taken in execution as being personal property, but not profits 
accumulated after the judgment-debtors death {Kastura Ktunari v. Binod 
Ram Sen^ 4 W. R., Misc., ay The rents of a ^/tatioa/i tenure are not 
liable for the debts of the former deceased holder of the tenure ( Binod 
Ram Sen v. Deputy Commissioner of the Sajital Parga 7 ias^ 6 W. R., 129 : 
7 W. R., 178). The same rule has been held to apply in the case 
oi ghatwali tenures to the south of Birbhum, which are not the 
snbject of express legislation ( Bakra Nath Singh v. Nilmofii Singk^ 5 
Calc., 389 : 4 C. L. R., 583 : 9 Calc., 187 : L. R., 9 I. A., 104). A 
shikmi ghatxvali tenure held under the superior is also not liable 

to be sold in execution, nor are its proceeds liable to attachment for 
satisfaction of the debt due from its holder (Bali Dobcy v. Ganei Deo^ 9 
Calc., 388). When ^ghatwal becomes a defaulter, it is in the power of 
the authorities under Reg. XJCIX of 1814 to transfer his tenure, and that 
power is not put an end to by the money being offered before the tenure 
is actually made over to another person (Chi fro Narain Singh v. Assis- 
tant Co^nmissionery Sonthal ParganaSy 14 W. R,, 203). Where a per- 
manent tenure has been granted by a ghatwal, if the successor of such 
ghatwaly being one of ghatwals to whom Reg. XXIX of 1814 applies, 
wishes to resume that tenure, he must bring his suit within twelve years 
after succeeding to the estate. The possession of the tenant 

is adverse to him from the time of the decease of his immediate pre- 
decessor (Madho Kuari v. Ra^ji Chandra Singh, 9 Calc., 41 1). Occupancy 
rights cannot be acquired \n ghativati lands (Ufendra Nath Hazra v. 
Ram Nath Chaudhri, 33 Calc., 630 ; Mohesh Manjhi v. Pran Krishna 
Mandaly i C. L. J., 138). 

Digwari. — DigwarilAwnx^ analogous \.o ghatwali tenure incidents 
of such tenures : — Brojonath Bose v. Raja Sri Sri Durga Prosact Singh 
(33 Calc. 753: 5 C. L. J. 583). 

Ohota Nagpur ghatwali tenures —As between two jnal raiyats 
with whom a settlement has been made under Reg. Ill of 1877, there 

(l>Of. Rajkeshtoar Dto v. Bansidhar, 33 Calc., S73, which, however, relates to a Kharakporo 
yhntwali. 

36 
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may be a partition of the waste and jungle land, but it cannot be binding 
on the superior landlord, the and will only subsist during the 

currency of the settlement {Doman Pandi v. Panchu Kol^ 5 C. W. N., 
185). 

Kharakpore ghatwali tenures.— Kharak pore ghaiwali tenures 
are to be met with in the districts of Bhagalpore and Monghyr. One of 
the earliest cases which has reference to such tenures is that of Lilanand 
Singh V. Government of Bengaf (6 Moo., I. A., loi : 4 W. R., P. C., 
77), in which their Lordships of the Privy Council decided that the 
Kharakpore tenures are perpetual and hereditary grants of land, 

which cannot be resumed by Government. In Manoranjan Singh v. 
Lilanand Singh^ \ 5 W. R., loi : 13 B. L. R., 124), the 

zamindar having come to an arrangement with Government under which 
the Government dispensed with the services in consideration of an 
annual sum to be paid in lieu of these services, the zamindar sued to 
resume the ghatwali lands on the ground that the services on which 
they were held were no longer required. It was decided, however, that 
the lands could not be resumed and that the ghatwals had permanent 
hereditary tenures at a fi.xed jama and could not be evicted except for 
misconduct. See also Manoranjan Singh v. Lilanand Singh^ (2 B. L. R., 
125 note : 13 B. L. R., 124), and Ktddip Narain Singh v. Government 
(B. L. R., Sup. Vol., F. B., 559 : 6 W. R., 199 : ii B. L. R., P. C., 71 : 
14 Moo. I. A., 247). But in Lilanand Singh v. Sarwan Singh^ ^5 W. R., 
292), it was held on a consideration of the te^ms of the lease under which 
the ghatwal held the lands that the zamindar could resume them, when 
the ghatwali services were no longer required. See also Lilanand Singh 

V. Nasib Singh^ (6 W. R., 80) ; Mahbub Hossain v. Patasu Kumari^ (10 

W. R., 179 : I B. L. R., A. C., 120). A ghatwali estate is not necessarily 

held by males to the exclusion of females {Durga Prasad Singh v. 
Durga Kuari^ 20 W. R., 1 54). The lands of the ghatwals of Kharakpore 
are not capable of alienation by private sale or otherwise, and are not 
liable to sale in execution of decrees, except with the consent of the 
zamindar and his approval of the purchaser as a substitute for the out- 
going { Lilanand Singh v. Durgabati^ W. R., Sp. No., 1864, 249 ; 

Guvtun Singh v. Grants 1 1 W. R., 292). After deduction of all necessary 
outgoings from the total rents due to di ghatwal^ the residue, being his own 
personal property, may be attached in execution of a personal decree 
against him {Rajkeshwar Deo v. Bansidhar^ 23 Calc , 873). The income 
of a ghalwali property is not itself a ghatwali property and is liable to 
be sold {Suraj Mai v. Kristo Prasad Singh^ 10 C. W. N., cclx). Future 
rents and profits that may become due to a ghatwal cannot be attached 
in execution of a decree against him {Udai Kumari v. Hari Ram Shaha 
28 Calc*, 483). In Anando Rai v ICali Prasad Singh^ 10 Calc., 677 : 
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IS Calc., 471), it vyas held (i) that a ^hatwali tenure in Kharakpore 
is transferable, if the zamindar assents and accepts the transfer, which 
assent and acceptance may be presumed from the fact of the zamindar 
having made no objections to a transfer for a period of over twelve years, 
and (2) that in dealing with a ghatwali tenure the Court must have 
regard to the nature of the tenure itself, and to the rules of law laid down 
in regard to such tenures, and not to any particular school of law or the 
customs of any particular family, and that 2i i^hatunili^ being created fora 
specific purpose, has its own particular incidents and cannot be subject to 
any system of law affecting only a particular class or family. In this case 
it was pointed out that there is this difference between the ghatwals of 
Birbhum and those of Kharakpore that the former are appointed by 
Government, and the latter by the zamindar. In a suit by X\i^za 7 nmdar 
to enhance the rent it was decided that as long as the are 

able and willing to perform the services, the zammdar has no right to 
enforce the payment of an enhanced rent on the ground that their 
services are no longer required {Lilanand Singh v. Manranjan Sin^h^ 
3 Calc., 251). Any presumption that may be against the right of a 
ghatival to grant mnkarari leases cannot hold good against such leases 
when granted in good faith for the clearance of jungle {Davies v. Debi 
Mahtan^ 18 W. R., 377). 

Manbhum ghatwali tenures.— A suit for khas possession by 
Government will not lie in respect oi ghatwali lands admittedly included 
in a decennially settled estate, though Government may have a right 
to claim service from the ghatwalsy and may compel the nomination of 
ghahuals to perform such services {Gadadhur Ihvturji v. Government^ 
6 W. R. 326) ; but a suit will lie to assess lands occupied by ghatwals 
in excess of the area recorded in their ism?iavisi {/ago /iwa?i Lai 
v. Raghu Nath Kopaf, 6 \V. R., 197). A suit against a jagirdar on 
account of arrears unpaid by his predecessor must fail, unless he is sued 
as the legal representative of the late jagirdar^ in which case he may 
be liable to satisfy the arrears out of any assets, other than the jagir 
which may have come into his hands {Nibnani Singh v. Madhab Singh^ 

I H. L. R., A. C., 195). A right to re-instate a ghatwal in possession 
of lands cannot exist in the Government, or in any person or body what- 
soever {A nand /Cufnari v. Government^ ii VV. R., 180.} 

Purneah ghatwali tenures.— In a suit in which the plaintiff, an 
auction-purchaser at a sale for arrears of revenue, sued to resume the 
lands of a jagir, which had been held rent-free by the defendants for 
nearly a century, it appeared that the lands had been granted by the 
Government before the Permanent Settlement, as a hereditary jagir 
tenure, in consideration of services which the ja^irdars rendered to 
Government in repressing the incursions of wild elephants upon the 
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cultivated lands of the zamindari . It was held that, notwithstanding 
that the lands were the subject of assessment when the samindart was 
permanently settled by Government with the zamindar^ the plaintiff had 
no right to assess the lands, and that the settlement between the Govern- 
ment and the? zamindar could not affect the rights of the jaj^irdarsy 
whose rights were derived not from the zaniindur but from the supreme 
authority in the State. It was further decided that the lands held on 
this tenure, even if chakaran^ differed from the ordinary chakaran lands 
contemplated by sec. 41, Reg. VIII of i793» a-^^d that the ja^irdats were 
bound, if occasion required it, to protect the pargana from the incursions 
of wild elephants and might forfeit the tenure if they wilfully failed in 
the performance of that duty, but were not liable to have their lands 
resumed, because there was no longer any occasion for the performance 
of the particular service {Forbes v. Mir Mahomed Taki, 14 W. R., P. C., 
28 : 5 B. L. R., 529 : 13 Moo. I. A., 438). 

Patna gfhatwali tenures. — A Commissioner of Revenue is not 
warranted by law on the demise of a j^hahva/ to consider the eligibility 
of rival claimants to the tenure (a perpetual and descendible one) and 
to reject the claims of the natural heir on considerations purely moral 
{Lai Dhari Rat v. Bra jo Lai Sin^hy 10 W. R., 401). 

Police ghatwali tenures.— The Civil Courts cannot interfere to 
re-instate a who has been dismissed by the Police authorities 

in the land which he formerly held as e^hahual. The right to possess 
the lands depends on the tenure of the office {Dcbi Narain Singh v. 
Sri Krishna Sen, i \V. R., 321). Permanent leases granted by the 
ghatwais of Birbhum prior to the Decennial Settlement for the due 
performance of the police duties for which the lands were originally 
%xsLXiitd io X\\^ ghaRuais^ and which have been held from generation 
to generation cannot be set aside at the instance of the present sirdar 
ghatwais. The creation of such under-tenures is not beyond the power 
of the ghatwais {Makurbhano Deo v. Kastura Koert\ 5 W. R., 215). 
The dismissal of dighatwal will carry with it the forfeiture of his tenure 
{Secretary oj State v. Pcrati Singhy 5 Calc. 740). 

Service tenures. —The law relating to chaukidari chakaran lands 
is to be found in sec. 41, Reg. VIII of 1793, and Act VI of 1870 (B. C.) 
Part Ilf ss. 48-61. In Jai Krishna Mukhurji v. Coliector of East 
Burdwan (i W. R., P. C., 26 ; 10 Moo. I. A , 16), it was explained that 
before the British possession of India the samindars were entrusted as 
well with the defence of the territory against foreign enemies as with 
the administration of law and the maintenance of peace and order within 
their district ; that for this purpose they were accustomed to employ 
not only armed retainers, but also a large force of tkanadars or a general 
police force, and other officers in great t^qmbers under the narp es of 
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chaukidars^ fiaiks and other descriptions as well for the maintenance 
of order ^as for the protection of the property of the zatnindar^ the 
collection of his revenue and other services personal to the hamindar. A 1 
these different officers were at that time the servants of the zamtndar^ 
appointed by him and removeable by him, and they were remunerated 
in many cases by the enjoyment of land rent-free or at a low rent in 
consideration of their services. The lands so enjoyed were called 
chakaran or service lands. The effect of the decennial settlement was to 
divide them into two classes ; (i) ihanadari lands, which by Reg. 1 
of 1793, sec- 8, cl. 4, were made resumable by the Government ; (2) all 
other chakaran lands, which by Reg. VIII of 1793, sec, 41, were, whether 
held by public officers or private servants in lieu of wages, to be annexed 
to mal^uzari lands and declared responsible for the public revenue 
assessed on the whole estate. The mere fact of long prior possession of 
a service tenure on no rent at all gives the holder no exemption from the 
payment of rent when the service is no longer required or performed 
{Chandra Nath Kai v. Bhim Sardar^ W. R., Sp. No., 1864, Act X, 37). 
Where the original donee of a service tenure ceases to do any service and 
pays in lieu a rent, which his descendants continue to pay^ the condition 
of the tenure becomes altered from service to rent {Mahcndm Singh v. 
Jokha Singh^ 19 W. K., 211). Where a sanad granted to the holder of a 
jagir was only a confirmation by the Government and the zamindar of 
the tenure under which the jagir was held and authorized the jagirdar 
to remain in possession but did not describe the service he was bound to 
perform, it was held that the zamindar could not resume the land without 
proof that the services to be performed were personal services only to the 
zamindar (Nil Mani Singh Deo v. Government^ 18 W. K., 321 : 
6 W. R., 1 21). A grant to a man and his heirs on condition of perform- 
ing service does not in general mean that the service is to be personally 
performed by the grantee or his heirs, but that the grantee is to be 
responsible for its performance ( Shik Lall Sing v. il/nrad Khan^ 9 W. 
R., 126). A distinct refusal by a tenant to perform services incidental to 
the holding renders him liable to ejectment, and it would seem that no 
rights of occupancy can accrue in lands held under a service tenure (Haro 
Gobind Raha v. Ram Rat no L)t\ 4 Calc., 67). A service tenure created 
for the performance of services, private or personal to the zamindary 
may be resumed by the zamindar^ when the services are no longer 
required, or when the grantee of the tenure refuses to perform them. 
But a zamindar is not entitled to resume when the grant is for services 
of a public nature. There is also a distinction between the grant of an 
estate burdened with a certain service and that of an office, the perform- 
ance of whose duties is remunerated by the use of certain lands. In the 
former case the zamindar is not ordinarily entitled to resume, while in 
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the other case he may do so when the office is terminated {Radha Prasad 
Stn^h V. Badhu Doshad^ 22 Calc., 938. See also Bhimapaiya v. Ram 
Chandra^ 22 Bom., 422). When lands are held upon a grant subject to a 
burden of service and not merely in lieu of wages, as long as the holders 
of the grant are able and willing to perform the services, the :‘janiindar 
has no right to put an end to the tenure whether the services are required 
or not {yencata Narasinha Rao v. Sobhanadri Appa Rao^ 10 C. W. N., 
161 ; 3 C. L. J., i). Land ceases to be chaukidari chakaran land when 
Government transfers it to the isamifidar ( Ram Ranjan Chakravartti v. 
Janoki Nath Pal^ 4 C. W. N., Ixiv), who can dispose of it as he pleases 
{Janab Alt v. Rakibuddin 9 C. W. N., 571 ; i C. L. J., 303 ; 

Trailokhyo Nath Chaudhuri v. Ram Dayal Samanta^ 10 C. W. N., Ixviij. 
They should be transferred not to the ^amindar of the village in which 
they are situated, but to the zamhidar of the estate to which the lands 
appertain {Pratap Narain Mukhurji v. Secretary of State, 3 C. L. J., 530 : 
10 C. W. N., 637 : 33 Calc., 390). When chaukidari chakaran lands are 
transferred by Government to the zamindari, and the zamindari has been 
let in patni, the lands pass to the patnidar, if not excepted from his 
lease {Girish Chandra Rat v. Hem Chandra Rat, 2 C. L. J., 21 //). The 
Courts must look at the contract between the parties to see what their 
intention w'as with regard to such lands ( Pursottam Basu v. Khetra 
Prasad Basu, 5 C. L. J., 143). When a patnidar to have transfer- 

red to him certain chaukidari chakaran lands which the Government had 
settled with the zamindar under Act VI of 1870, 13 . C., and when it was 
found that the lands were part of the piainiiff s patni, and that the land- 
lord had sub-let the land to a tenant, it was held (i) that the patnidar w^as 
entitled to possession but not to khas possession of the lands : (2) that 
the tenant with whom the lands had been settled by the zamindar was 
entitled to retain actual possession of the lands, and (3) that the patnidar 
was bound to pay the zamindar such rents for those lands as correspond- 
ed to the proportion between the Government collections and the patni 
rent formerly payable by him {Hari Narain Mazumdar v. Mukund Lai 
Mandal, 4 C. W. N., 814). Certain chaukidari chakaran lands were 
resumed by the Government and made over to the zamindar who allow- 
ed the defendants to remain on the land and accepted rent from them. 
The plaintiff patnidar was entitled by his patni lease to all resumed 
land : held, that the plaintiff was entitled to eject the defendants 
{Upendra Narain Bhattacharya v. Pratap Chandra Pradhan, 8 C. 
W. N., 320 : 31 Calc., 703. See also Newaz Khoda s. Ram Jadu 34 
Calc., 109). When chaukidari chakaran lands, after resumption and 
transfer to the zamindar, have been sold for non-payment of the Govern- 
ment assessment, both the zamindar and the patnidar are entitled to 
share in the surplus sale proceeds, provided the lands are included within 
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the patni grant {Haridas Goswami v. Nistarini Gupta^ i C. L. J., 102 n\ 
A right of occupancy may be acquired under section 6 Act, X of 1859 
even in chaukidari chakaran land {Ratn Kumar Bhatlacharji v. Ram 
Newaz Raj^urii^ 31 Calc., 1021 : 8 C. W. N., 860), but not by the under- 
tenant of a holder of service tenure {Mritanjai v. Kenatulla. ii C. VV. 
N., 46 : 5 C. L. J., 53). 

Onus of proof.— Long possession of lands as chaukidari chakaran 
lands affords ground for the presumption that the lands were set apart as 
such at the decennial settlement. The onus of proof that the lands were 
the private lands of the zamindar^ not set apart at the decennial settle- 
ment as chrukidari chakaran^ is on the zamindar, [Muktakeshi Debi 
Chaudhurani v. Collector of Murshidabad^ 4 W. R., 30). The onus 
is upon an auction-purchaser who seeks to dispossess or to rack-rent 
grantees under sanads to make out a clear case for resumption {Forbes v. 
Mir Mohomed Taki, 14 W. R., P. C., 28 : 5 B. L. R., 529 : 13 Moo. I. A. 
438). When a plaintiff sues for the recovery of possession of land alleg- 
ing it to be chaukidari chakaran land, lying within his zamindari^ which 
the Collector has transferred to him, it lies on him to prove so much of 
his case as is not admitted by the defendant (iVmv/zfnr v. 
Jo^^i Harf 2 C. L. J., 107). A purchaser of an estate at a revenue sale 
acquires no title to resume chaukidari chakaran land, which is held by 
the zamindar on a different title (Kashim v. Prasanna Kumar Mukhurjf 
10 C. W. N., 598 : 5 C. L. J., 299). 

Proof of adverse possession of service tenures.— When 
lands are held as remuneration for services, the fact that no services 
have been performed does not of itself make the holding adverse : to 
make the holding adverse, there must be a refusal to perform service or 
a claim to hold the lands free of service {Komari;o:oda v. Bhimajf 23 
Bom., 602). 

Ejectment of service tenure-holders —Service tenures are 
excepted from the operation of sec. 89 of this Act, and holders of such 
tenures can, therefore, be ejected otherwise than in e.xecution of a decree 
{Mukbul Hossain v, Amir, 25 Calc., 131). They can be ejected without 
the service on them of a notice to quit or of a notice under s. 155 {Botierji 

V. Akbal Jamadar, i C. L. J., 16 n ; Ansar All v. Grey, 2 C. L. J., 403 ; 
Ananda Moyi v. Lahshi Chandra, 3 C. L. J., 274 : 33 Calc, 339). One 
co-sharer cannot bring a suit for the partial ejectment of a tenant who 
holds the land in lieu of services {Ghiilam Mohiuddin v. Khairan, S C. 

W. N., 325 : 3* Calc., 786). 

182 . When a raiyat holds his homestead otherwise 
than as part of his holding as a raiyat, 
Hgnustcads. incidents ofhis tenancy of the home- 
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stead shall be regulated by local custom or usage, and, 
subject to local custom or usage, by the provisions of 
this Act applicable to land held by a raiyat. 

Sfieof of this section.— This section does not apply to tenants in 
general, but only to raiyats (i) [sec. 5 (2) ]. When a raiyat holds his 
homestead as a part of his holding as a raiyat, the provisions of this 
Act apply both to his homestead, and to his agricultural land. When a 
raiyat holds his homestead otherwise than as part of his holding as a 
raiyat, the provisions ofithis Act are still applicable to both, but are 
liable to be overridden by local custom or usage. In one case a raiyat 
was a settled raiyat (sec. 21) in respect of some agricultural land in a 
village. He then took a plot of homestead land in the village, but 
distinct from his agricultural land. He held this homestead land for 
three years, when the landlord sued to eject him. It was decided that, 
there being no local custom or usage to the contrary, the provisions of 
this Act were applicable, and under secs. 2i and 182 he had occupancy 
rights in the homestead land and was a settled raiyat in respect to it as 
well as to his agricultural holding. It further appeared that he had 
bound himself by the terms of his lease to give up the land on the 
expiry of a certain period, but this was held to be immaterial, as under 
sec. 178(1) (a) and (d) he could not contract himself out of his rights 
as an occupancy raiyat (S. A., No. 1078 of 1892, decided, 1 6th may 
1893). Under the old law, too, it was held that when the rent of 
lands was paid by the raiyats to their landlord separately from the rent 
paid for cultivated lands, but the tenure of the dtisfu lands was a raiyati 
tenure, this did not exclude those lands from the operation of Act VIII 
of 1869, B. C. {^Pogose v. Raju^ 22 W. R., 51 1). The provisions of this 
Act are not applicable to land granted for building purposes and for the 
establishment of a coal depot {Raniganj Coal Association v. Jadu Natk 
Ghoshy 19 Calc., 489). See note, p. 23. 

In Hassan AH v. Govinda Lai Basak (9 C. W. N., 14 1), it is said by 
Mitra J., that the Act has of course no operation as regards homestead 
lands situated in towns or outside towns. But see note below, and note 
on “ Occupancy rights in homestead landy^ p, 570. 

"When* homestead land is part of raiyati holding^ and when 
not. — Under the former law, it was decided that where the principal 
subject of the entire occupation is bastu land, the residue (if any) of the 
holding being entirely subordinate, the Small Cause Court has jurisdic- 


(1) As to tb« position of rssidents of a village, who are not raiyats, soo note. p. 19i 
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tion. But when the principal subject is agricultural land, the buildings 
being mere accessories thereto, the Small Cause Court will not have 
jurisdiction {.Chandessart v. Ghinah Pandey, 24 VV. R., 152). Under 
the present Provincial Small Cause Court Act (IX of 1887), however, a 
Mofussil Small Cause Court has no jurisdiction to entertain suits for 
arrears of rent of homestead or basin land ( Uma Charan Mandal v. 
Bijari Bewa^ 15 Calc., 174); so that the Court in which an action 
for arrears of rent will lie will no longer be any guide as to whether 
jiomestead land is part of a raiyat’s holding as a raiyat or not. This 
is a question of fact, which must be decided on the evidence given in 
each case. In the case of Abdul v. Kutban^ (i C. W. N., clxxi), the 
defendant No. 5 had a raiyati holding and some homestead land with a 
house on it in a certain village. He sold both to the defendant No. 6, 
who again sold only the basin land and the house to the plaintiff. The 
plaintiff was dispossessed by the landlord of the village and sued to 
recover possession. In this case it was ruled that as the plaintiff did 
not claim to recover possession as an occupancy raiyat, and as upon 
the facts it appeared that he did not hold the hemestead as part of his 
own jote^ and the agricultural lands of the original tenant (the defendant 
No. 5) had not been sold to him, he could not be said to be a raiyat in 
respect of the homestead lands. 

The provisions of this section are applicable whether the homestead 
and the holdings are .held under the same or different landlords 

{per Geidt y, in Pratap Chandra Das v. Bisesxoar Paratnanik^ 9 C. W. N., 
416). It is not required by section 182 that a tenant in occupation of 
homestead land should be a raiyat of the village in which the homestead 
is situated, nor is it necessary for him to be the tenant under the 
same landlord as the landlord of the homestead land (Kripa Nath 
Chakravartti v. Anu^ 10 C. \V. N., 944 : 4 C. L. J., 332). This would 
seem to be at variance with the view expressed in Kuldip v. 

Chhatur Sin^h Rat (3 C. L. J., 285, see anfe^ p. 99). 

Local custom or usage relating to homestead land.— The 
only local custom or usage concerning homestead land of which any trace 
is to be found in the judicial decisions of the Courts is a custom of 
transferjibility, which it would appear may exist in some districts. See 
Chandra Kumar Rai v. Kadirmani Dast\ 7 \V. K., 247 ; Madhub 

Banurji v. Jai Krishna Makhno jiy 7 B. L. R., 152 : 12 W. R., 495 ; 
Dttrga Prasad Misra v. Brindibon Suka/y 7 B. L. R , 159 ; 15 W. R., 
274 ; Shama Sundari Debi\. Nobin Chandra Kolya^ 6 C. L. R., 117 ; 
Hari Nath Karmokar v. Raj Chandra Karmokary i C. W. N., cxxxvi : 
2 C. W. N., 122. But these cases do not establish the prevalence of such 
a custom with regard to the dass of fiomestead land to which this Act 
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is applicable. \n Chandra Kumar Rai v . Kadirmam Dasi^ij W. R., 
247), the raiyat was a tenant of khudkasht land, who had built a pukka 
house, and had acquired a right of occupancy in the land under Act X of 
1839. In the case of Beni Madhab Banurji v. Jai Krishna Mukhurji 
(7 B. L. R., 152 : 12 W. R., 495', it was held that by the custom of the 
Hooghly district a tenure granted for building purposes is transferable. 
Peacock, C. J., went further and said that in his opinion “ if one man 
grants a tenure to another for the purpose of living upon the land, that 
tenure, in the absence of any evidence to the contrary, would be assign- 
able,” that is, otherwise than by custom. This, however, is an obiter 
dictum and the land in dispute in this case was evidently non-agricultural. 
In the case of Durga Prashad Misra v. Brindaban Sukal^ (7 B. L. R., 
159 : 15 W. R., 274), the tenant had been allowed to erect mud houses 
and to plant trees on the land without objection on the part of the land- 
lord and had occupied the land for forty years, and it was held that his 
holding was not a temporary one. In this case, too, the land appears 
to have been non-agricultural. In the case of Shama Sundari Debt v. 
Nobin Chattdra Kolya^ (6 C. L. R., 117), also, the land had been taken 
for the erection of a dwelling house and it was ruled that it was trans- 
ferable by local custom, though held on a non-permanent tenure. It was 
also decided that the landlord could evict the tenant by service on him 
of a sufficient notice to quit. In Hari Nath Kannokar v. Raj Chandra 
Karmokar^ U C. W. N., cx.xxvi : 2 C. W. N , 122), it was said that pre- 
vious to the passing of the Transfer of Property Act, non-agricultural 
lands might or might not have been assignable. The incident of non- 
transferability is common to tenancies from year to year of homestead 
lands created before the passing of the Transfer of Property Act in the 
absence of a custom to the contrary (MaUhu Sudan Sen v. Katnini 
Kanta Sen^ 32 Calc., 1023 : 9 C. W. N., 895). 

Occupancy rights in homestead land.— Under the former law 
rights of occupancy could not be acquired in land occupied exclusively 
by buildings {Sarno Mayi v. Blutnhardt^ 9 W. R., 552 ; Mohar AH v. 
Ram Ratan Sen^ 21 W. R., 400), or of which the main object of occupa- 
tion was the dwelling house {Kali Krishna Bisivas v. Janki^ 8 W. R., 250) 
or in any land, except land of which the main object was cultivation 
{Ramdhan Haradhan Paramanik, \2Vl . R., 404: 9 B. L. R., 107, 
note). But now under this Act, provided a tejna nt is a raiy at, he may 
acquire a right of occupancy in his homestead land, whether it be held 
as part of his agricultural holding or not, unless there be a local custom 
or usage to the contrary. Rights of occupancy cannot be acquired in 
suburban lands let for purposes of building {Rakhal Das Addi v. Dina- 
fnayi Debi^ 16 Calc., 652). In this lease the tenant was clearly not a 
raiyat. 
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Enhancement of rent of homestead land.— Under the former 
law it was held that the rent of bastu or homestead land, when it is part 
of the raiyat’s jote or holding is as liable to enhancement under Act X of 
1859 as the rent of any other land {Naimudin Joardar v. Scott Moncriejf^ 
3 B. L. R., A. C., 283 : 12 W. R., 140 ; Abdul Hamid v Don/^aram Dey, 
3 B. L. R., App. 133) ; but bastu or homestead land used for sites of 
houses in a town cannot form the subject of suits under Act X of 1859 for 
enhancement. See note to sec. 3 (3), pp. 19—23. The only change made 
by this Act in the law on this point is, as already pointed out, that when 
the homestead is held otherwise than as part of the raiyat’s agricultural 
holding, the provisions of this Act relating to enhancement of rent are 
liable to be over-ridden by local custom or usage ; and further, that in one 
instance the Act apparently provides for the enhancement under its provi- 
sions of the rent of land occupied by buildings ; for under sec. 167, sub- 
sec. (4), a purchaser of a tenure or holding sold in execution of a decree 
for arrears of the rent thereof may, if he has power to avoid all incum- 
brances, sue to enhance the rent of land which is the subject of a “protect- 
ed interest,” as defined in sec. 160, clause (c), i- t’-, “any lease of land 
whereon dwelling houses, manufactories of other permanent buildings 
have been erected, or permanent gardens, plantations, tanks, canals, 
places of worship or burning or burying grounds have been made.” 
Where the subject matter of a tenancy is bastu land situated in a muni- 
cipality to which the provisions of the Bengal Tenancy Act are not appli- 
cable, a suit for enhancement of rent brought by a landlord without 
previously serving the tenant with a notice to quit or to pay rent at an 
enhanced rate must fail (^Krishna Kant Saha v. Krishna Chandra 9 

C. W. N., 303.) 

Ejectment of tenant from homestead land. —Subject to local 
custom or usage, when homestead land is held otherwise than as part 
of the raiyat’s agricultural holding, a raiyat can be ejected from his home- 
stead land on the same grounds as those on which he can be ejected from 
his other land (v/rt't’ secs, ro, 18, 25, and 49). One of the grounds on 
which occupancy and non-occupancy raiyats can be ejected is that they 
have used the land of the holding in a manner which renders it unfit for 
the purposes of the tenancy, and therefore it would prima facie appear 
that when a raiyat has erected buildings or permanent structures on agri- 
cultural land, he is liable under the provisions of this Act to Oe ejected, 
provided always that the landlord has not stood by and passively acquies- 
ed in the construction of the houses {^Shib Das Itandopadhya v. Baman 
Das Mukhopadhyay 8 B. L. R., 237 : 15 W. R., 360). The construction of 
a suitable dwelling house for the raiyat and his family together with all 
necessary out-oflfices is, however, an “improvement” [sec 76 (2) (/)], and 
cannot render a raiyat liable to ejectment. And in Prasanno Kumar 
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Chaturji v. Jagannath Basak^ (lo C. L. R., 25) it was held that where 
land has with the consent of the landlord ceased to be agricultural, and 
the tenant has since built a homestead or used part of it for tanks or 
gardens or other purposes as well as for agriculture, the nature of the 
tenure is not thereby changed, nor is the tenant deprived of any right of 
occupancy which he may have acquired. On the other hand, the mere 
record of the name of a tenant, who is found in occupation of a particular 
piece of homestead land, and of the rent payable by him, in settlement 
proceedings does not invest him with any permanent title to hold it 
(Aral S ah u v. Prandhan Paikara^ 10 Calc., 502). 

There are a considerable number of cases concerning the ejectment 
of tenants. from homestead land of a non-agricuUural character. In 
many of them the Courts have refrained from giving decrees for eject- 
ment against the tenants on the ground that in the circumstances a pre-* 
sumption might be made that the tenant's leases were of a permanent 
nature. But the rulings as to the circumstances in which such a pre- 
sumption may be made are conflicting. In several it has been laid down 
that mere long possession or the mere construction of buildings on the 
land will not justify the raising of any such presumption {Addaiiyo 
Charan De v. Peter Das, 17 W. R., 383 : 13 B. L. R., 417 note ; Prasanno 
Kumar Debt v. Katun Baipari, 3 Calc., 696 : i C. L. R., 577 ; Tarak 
Paddo Ghosal v. Shuma Charan Napit, 8 C. L. R., 50 ; Prasanno Kumar 
Chaturji V, Jagannath Basak, 10 C L. R., 25; Rakhal Das Addi v. 
Dinamayi Debt 16 Calc., 652). There appears to be only one case in 
which mere long possession has been held sufficient to warrant the 
presumption of a tenure being of a permanent and transferable nature, 
viz., Dunne s, Nabo Krishna Mukhurji, (17 Calc., 144). In the other 
cases in which the Courts have presumed that the tenants had a perma- 
nent interest in the land {viz., Beni Madhab Mukhurji Jai Krishna 
Mukhurji, 7 B. L. R., 152 : 12 VV. R., 495 ; Durga Prasad Misra v. 
Brindaban Sukal, 7 B. L. R., 159 : 15 W. R., 274 ; Braja Nath Kundu 
V. Stewart, 16 W. R., 216 : 8 B. L. R., App., 51 ; Johari Lai Sahu v. 
Dear, 23 W. R., 399 ; Gopi Chandv. Liakat Hossain, 25 W. R., 211 ; 
Gangadhar Shikdar Ayimudm Shah Biswas, 8 Calc., 960: ii C. 
L. R., 281 ; Ranga Lai Lohia v. Wilson, 26 Calc., 204 : 2 C. W. \., 718), 
the lands had either been originally let for building purposes or the 
tenant had *10 the knowledge of the landlord and without objection on his 
part erected pukka buildings or spent large sums of money in improve- 
ments of a substantial character. Most of these cases arc discussed in 
Nabu Mandal v. Cholim Mallik, (25 Calc., 896), in which it was held that 
mere long possession was not sufficient to justify the presumption of the 
tenure being of a permanent and transferable nature. In Krishna Kishor 
Niogi V. Mir Mahomed Ali, (3 C. W. N., 255), it was said that a landlord 
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by merely not objecting to his tenant’s raising a pukka building does not 
confer on the tenant a permanent right tb remain on the land, and though 
long possession coupled with the acquiescence of the landlord in the 
raising of pukka buildings and his receiving rent after such building., 
have been raised may justify the inference that a tenant has such a right, 
yet if the landlord’s interest was let out in ijara at the time the building 
was raised, the absence of objection on his part should not be construed 
as amounting to acquiescence. Then, in Ismail Khm v. Jatgun Bibi^ (27 
Calc., 570 : 4 C. W. N., 216), it was held that in a suit for ejectment 
which a tenant resists on the ground that the tenancy is a permanent one, 
and that the landlord stood by and permitted him (the tenant) to erect 
pukka buildings on the land in the belief that the said tenancy was a 
permanent one, it is incumbent on the tenant to show that in erecting the 
buildings he was acting under an honest belief that he had a permanent 
right in the land, and that the landlord, knowing that he (the tenant) was 
acting under such belief, stood by and allowed him to go on with the 
construction of the building. See also Ismail Khan v. Brous^htany 5 C. 
W. N , 846). The Priv'y Council, too, on the authority of Ramsden v. 
Dysofiy (L. R., I H. L., 129 ), has laid down that lessors are not estopped 
in equity from bringing suits for ejectment merely by reason of their 
tenants having erected permanent structures on the land with the know- 
ledge of and without interference by the lessors (Beni Ram v. Kundan 
Ijily L. R., 26 1. .A., 58 : 2r .All., 496 : 3 C. W. N., 502).^) 

Hut in Dury^a Mohan Das v. Rakhal Chandra Raiy (5 C. \V. N., Soi), 
it was held that the fact of long possession and instances of transfer 
and succession may raise a presumption in favour of the permanency of 
a tenure, and in Ismail Khan v. A^^hotc Nath MukhurjcCy (7 C. W. N., 
734) that in the absence of words importing it, the hereditary character 
of a tenure may be supplied by the evidence of long and uninterrupted 
enjoyment and of the descent of the tenure from father to son. The 
mere fact of an acceptance of rent at the same rate for a long period 
of years would not be conclusive against the landlord to show that a 
lease was of a permanent nature, if the origin of the lease be known, 
but the circumstance.s of a particular ca.se may properly lead to such 
an inference, each case depending upon its own circumstances ( Winters- 
cale v. Sarat Chandra Banurjiy 8 C. W. N., 155). Where the land was 
let as garden land with the special reservation regarding trees, the fact 
that it was used as bastu land for the last 40 years does'not make it 
permanent {Debnarain v. Baidya Nathy 13 C. W. N., ccii). 

The facts of long possession of a tenancy by the tenants and their 
ancestors and of the landlord having permitted them to build apukka house^ 

(1) But compare S(}ftlar Ali v. Jto Narain Shiffh, U» W. U,, ItM ; Uda Begam v. Imam-^uddin 
Ali., SJ ; Aun/mninwi v. Narayaiiaii 12 .Mad., 320 ; Onlarapa v. BnOdji Panduntng. 15 

Bom., 71 ; Pnniii Jivon Bkati v. Cauv.m Juma Ahmed t 20 Bom., 208, 
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which has existed for a very considerable time and which was added 
to by su :ce^sive ten intsand of the tenure having been from time to 
time transferred by succession and purchase, in which the landlord 
acquiesced or of which he could not have been ignorant are sufficient to 
warrant the Court in presuming that the tenancy is of a permanent nature 
^Caspcrsa v. Keddr Nath Sarbhadhikari^ 28 Calc., 73S ; 5 C. W. N., 859. 
See also Ismail Khan v. M tin may i Dasiy 8 C. \V. N. 301 ,• Ismail Khan 
v. Asmatnlhiy 8 C. W. N., 297 .• Upcndra Krishna Mandal v. Ismail 
Khafty 32 Calc., 41 : 8 C. W. N., 889; Nil Rixtan Mandal Ismail 
KhaHy 32 Calc., 51 : 8 C. W. N., 895 : Promoda Nath Rai v. Srij^obinda 
Chaudhuriy 32 Calc.. 648 19 C. W. N., 463 : Grant v. Robinsotty 
1 1 C. \V. N., 243 : 5 C. L. J., 178 ; Nairn Kumari Dcbi v. Bihari Lai SeUy 
6 C. L. J., 122 : 34 Calc., 902 ; Surja Kan to Acharyj v. Bhaba Parsad 
KhaHy 13 C. W. N., ccxxxvi). And payment of an unaltered rent for 
over 60 years during which the tenancy has e.\isted strengthens such 
presumption which is not rebutted merely because of a provision in the 
habulyat that on a transfer by assignment one-fourth of the purchase 
money should be paid to the landlord (Neniai Charan Bose v. Mahomed 
Basity 9 C. L. J., 475). 

183. Nothing in this Act shall affect any custom, 
usao;e or cu.stomary right not incon- 

Saving of cu.stoni. . ” •/ o 

sisteiit with, or not expressly or by 

necessary implication modified or abolished by, its 
provisions. 


Illustrations. 

(1) A usage under which a raiyat is entitled to sell liis holding without 
the consent of his landlord i.s not inconsistent with, and is not expressly or by 
necessary implication modified or aboli.shed by, the provisions of this Act. 
That usage, accordingly, wherever it may exist, will not be affected by this 

Aet. 

(2) The custom or usiige that an under-raiyat should, under certain cir- 
cumstances, acquire a right of occupancy is not inconsistent with, and is not 
expressly or by necessary implication modified or abolished by, the provisions 
of this Act* That custom or by usage, accordingly, wherever it exists, will 
not be affected by thi.s Act. 

Effect of custom.— According to the terms of this section, “cus- 
tom, usage, or customary right” will prevail over the provisions of this 
.Act, provided the custom, usage or customary right is not inconsistent 
with them, or is not expressly or impliedly modified or abolished by 
anything in the Act. This is in accordance with the general principle 



Sec. 183.] 


CUSTOM. 


575 


laid down by their Lordships of the Privy Council in the case of 
Nilkrishna Deb Barniano v. Bir Chandra Thakur^ (i2 Moo. I. A, 523 : 
12 W. R., P. C., 21: 3 B. L. R., P. C., 13), “that where a custom is 
proved to exist, it supersedes the general law, which however, still 
regulates all beyond the custom.” This rule was again enunciated in 
the Privy Council case of Sartaj Kttari v. Dearaj Kuan\ (lo All., 272 : 
L. R., 15 LA., 51). The law appears to have been the same, while the 
former Rent Acts were in force, for it was said by Peacock, C. J., in the 
case of Thakurani Dasi v. Bisheshar Mukhnrji (B. L. R.. F. B., 326: 
3 W. R., Act X, 29), “that Act Xof 1859 did not take away the right of any 
raiyat who had a right by grant, contract, prescription, or other valid title, 
to hold at a fixed rate of rent.” “The mode of proving custom is not 
very well understood in this country,” it is observed in the Rent Law 
Commissioners Report, para 12, “and unfortunately, notwithstanding 
a dictum of Sir Barnes Peacock to the contrary, an idea got to prevail, 
that Act X had superseded all customs, and was intended to do away with 
all agricultural rights, except those especially mentioned and provided for 
in that Act. We believe that there are many local customs in this as well 
as in every other country, well understood by the people, recognized by 
the landlords, and susceptible of proof in the Courts of Justice, and we 
think it very desirable to make it clearly understood that the Bill is not 
intended to interfere with any of these, unless they have been expressly 
rescinded by, or are clearly inconsistent with, its provisions.” 

The provisions of these sections are apparently intended to give effect 
to these views of the Rent Law Commissioners. 

Elements of custom — For the rules of English law as to custom, 
see Broom’s Legal Maxims, 5th edition, p. 917. The Indian cases on 
this subject are as follow. In the case of Har Prasad v. Shea Dyal (26 
W. R., 55 : L. R., 3 I. A., 285), their Lordships of the Privy Council have 
said that “ a custom is a rule, which, in a particular family or district, has 
from long usage, obtained the force of law. It must be ancient, certain, 
and reasonable and, being in derogation of the general rules of law, must 
be construed strictly.” In Kasiura^^umari v. Manohur De^ (W. R., Sp. 
No., 1864, 39) it is held that “where it is ancient, invariable and establish- 
ed by clear and positive proof, it over-rides the usual law of inheritance.” 
It is of the essence of special usages, modifying the ordinary law of succes- 
sion, that they should be ancient and invariable : and it is further essential 
that they should be established to be so by clear and unambiguous evi- 
dence {Bamalakshffit Ammal v. Sivananantha Pcrumal Sethurayer^ 12 
B. L. R., 396: 14 Moo. 1. A., 570 : 17 W. R., 553). In Bata v. //ira 
Sinirhj 2 All., 49) Oldfield, j., observed :--“.\mongst the conditions 
essential for establishing a custom arc that the custom must be of remote 
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antiquity, that it has been continued and acquiesced in, that it is reason- 
able and is certain and not indefinite in its character. Again, in Beni 
Madhab Banurji v. Jai Krishna Mukkurji^ (7 B. L. R., 152 : 12 W. R., 
495), Glover, J., pointed out that “a custom must be proved by strict evi- 
dence that what is sought to be established has existed unaltered and un- 
interrupted from time immemorial.” In a recent case, however, {Kuar Sen 
v. Maniman^ 17 All., 87), the Allahabad High Court dissented from this 
view, and said : — *‘We cannot in these provinces apply the principle of the 
English Common Law that a custom is not proved, if it is not shown to 
have been immemorial. To apply such a principle would be to destroy 
many customary rights of modern growth in villages and other places.” 
The necessity for a custom being certain h.is b?en dwelt on in several cases 
besides Lala v. Mira Sin^/i. Thus, in LacJtman Rai v. Akbar Khan, 
(r All.. 440) Turner, J., observed ; “A custom to be good must be 
definite.” In Jamila Khatun v. Pagal Ram^ (i W. R., 250) it is said.* — 
“The plaintiff relies upon a custom, and unless he can show that the 
custom is undoubted and invariable he is not entitled to a decree.” (See 
also Bhagiuatt Das v. fialgnvind Singh, i B. L. R., s. n., 9L In Chandra 
Kumar Rai v. Piari Lai Banurji, (6 \V. R., 190) however, Trevor and 
Campbell, JJ., laid down that a custom as to the transferability of 
khudkasht jotes in Hooghly need not be absolutely invariable but Glover 
J., in Beni Madhab Banurji v. Jai Kfdshna Mukhnrji, said he had doubt 
as to the correctness of this decision. In Kuar Sen v. Mamman (17 All. 
87), it was said : — “A local custom to have the effect of excluding or 
limiting the operation of the general rules of la v mu?t be reasonable and 
certain.” Then, in Lachniipat Singh v. Sadatulla Nashya, (9 Calc., 698 : 
12 C. L. R. 382), the necessity for a custom being reasonable was insist- 
ed on. In this case, the defendants alleged that they had by custom a 
right to fish in the plaintiffs 'bcels. But it was held that this custom 
could not be treated as a valid custom on account of its unreasonableness. 
“There was no limitation,” it was said, “to the number of persons entitled 
to enjoy it. The tenantry may increase to any number, so that according 
to this custom an unlimited number of persons can take away the profits 
of a private property, and that nothing may be left to the owner . . . 

Such a custom as this does not seem to be reasonable and ought to be 
rejected as invalid.” Other instances of customs being held to be unrea- 
sonable will be found in the cases of Ransordas Bhogilal v. Kesrising 
Mohan Lah (i Bom. H. C. 229) ; Arlapa Naik v. Narsi Keshavji Co, 
(8 Bon^. H. C. Rep, A. C., 19) ; De Souza v. Pestanji Dhanjibhai, (8 
Bom., 408). In a suit in Madras in which the dancing girls of a 
temple claimed to have by custom a vote upon the introduction of any 
new dancing girls into the service of that temple, it was held that such 
a custom could not be recognized on account of its immorality, as it 
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depended upon an association of women to enjoy a monopoly of the 
gains of prostitution {Ckhtna Untmiyt v. Tes^firai Chetti^ i Mad., i68). 

Proof of custom. — In Doe. d. Ja^o Mohan Rat v. Nima Dast^ 
(Montriou*s cases of Hindu Law, 596) Grey, C. J., observed “ Although 
in this country we cannot go back to that period which constitutes legal 
memory in England, viz., the reign of Richard I, yet still there must be 
some limitation, without which a custom ought not to be held good. In 
regard to Calcutta, I should say, that the Act of Parliament in 1773, 
which established this Supreme Court, is the period to which we must go 
back to find the existence of a valid custom ... In regard to 
the mofussil, we ought to go back to 1793. Prior to that date there 
was no registry of the regulations, and the relics of them are exceedingly 
loose and/incertain. I admit that a usage for twenty years may raise a 
presumption in the absence of direct evidence of a usage existing 
beyond the period of legal memory.” But in Jai Krishna Mukherji v. 
Durga Narain Nag, (ii W. R., 348), it was held that “ in an enquiry as 
to whether tenures of a certain class are transferable according to local 
custom, it is sufficient if there is credible evidence of the existence and 
antiquity of the custom, and none to the contrary : there is no neces- 
sity for the witnesses to fix any particular time from which such tenures 
became transferable.” In Lachman Rai v. Akbar Khan^ (i All., 440), 
Turner J., said The most cogent evidence of custom is not that 
which is afforded by the expression of opinion as to the existence, but 
by the enumeration of instances in which the alleged custom has been 
acted upon, and by the proof afforded by Judicial or revenue records, or 
private accounts and receipts that the custom has been enforced.” The 
acts required for the establishment of customary law should be plural, 
uniform and constant. They may be judicial decisions, but these are 
not indispensable for its establishment, although some have thought 
otherwise. The authors of the acts must have performed them with 
the consciousness that they spring from a legal necessity. To 
prove a local custom the evidence must be precise and conclusive 
{Durga Prasad Singh Durga Kuari, 20 W. R., 154). What the law 

requires before an alleged custom can receive the recognition of the 
Court and so acquire legal force, is satisfactory proof of usage so long 
and invariably acted upon in practice as to show that it has, by common 
consent, been submitted to as the established governing rule of the 
particular family, class, or district of country ; and the course of practice 
upon which the custom rests, must not be left in doubt but be proved 
{Perumal Sethurayar V. Ramalinga Sethurayar, 3 Mad. 
H. C. Rep 77). In Kuar S.en v. Mamman. (17 All., 87), it was observed 
that a local custom as a general rule is proved by good evidence of a 
usage which has obtained the force of law within the particular district, 

37 ? 
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city, mahalla or village, or at the particular place, in respect of the 
persons and things which it concerns. Where it is sought to establish 
a local custom by which the residents, or any section of them, of a 
particular district, city, village or place are entitled to commit, on land 
not belonging to or occupied by them, acts which, if there was , no such 
custom, would be acts of trespass, the custom must be proved by reliable 
evidence of such repeated acts openly done, which have been assented 
and submitted to, as leads to the conclusion that the usage has by agree* 
ment or otherwise become the local law of the place in respect of the 
persons or things which it concerns. In order to establish a customary 
right to do acts which would otherwise be acts of trespass on the pro- 
perty of another, the enjoyment must have been as of right, and neither 
by violence nor by stealth nor by leave asked from time to tiipe. The 
statute law of India does not prescribe any period of enjoyment during 
which in order to establish a local custom it must be proved that a right 
claimed to have been enjoyed as by local custom was enjoyed. And in 
our opinion it would be inexpedient and fraught with the risk of disturb- 
ing perfectly reasonable and advantageous local usages regarded and 
observed by all concerned as customs to attempt to prescribe any such 
period. But general custom is not proved by the statements of two in- 
dividuals, or by proving that two particular tenants paid at a particular 
rate {Prabhu Dass v. Sheo Nath Pai, W. R., Sp. No., 1864, Act X, 27', 
nor a local custom by the evidence of a few antagonistic witnesses 
{Jai Krishna Mukhurji y. Raj Krishna Mukhiirji^y i W. R., 153).^^) The 
proceedings of two former suits where under similar circumstances a 
right of pre-emption was admitted to exist may be received as evidence 
of such a custom {Madhub Chandra Nath Biswas v. Tomi Bewa^ 
7 W. R., 210). Decrees passed in favour of such a custom are admissible 
to prove its existence {Gurdayal Mai v. Jhanda Mal^ 10 All., sSs'). 
But the conflicting decisions of subordinate Courts will not prove a 
custom (/ndra Narain Chaudhuri v. Mahomed Naziruddin^ i W. R., 234), 
A wajib-ul-arz prepared and attested according to law is prima facie 
evidence of the existence of any custom which it records (Jsri Sin^h v. 
Ganga^ 2 All., 876 ; Mahammad Hosain v. Muftna Laly 8 All., 434). 
But a wajib^uLars containing a mere expression of the views of a 
proprietor is not an authentic record of local customs {Uman Prosad 
V. Gandharp Singhy 15 Calc., 20; L. R., 14 I. A., 127). A book of 
local history should not be used to prove a local custom without 
calling the attention of the parties to it and hearing them with regard to 
\t {Fallabha v. Madusudanany 12 Mad., 495). Until some connexion 


(1) For other cases in which the evidence was held insufficient to prove a custom, see, 
Tara Chand V. Rih Ram, 3 Mad. H. C., Hep, .'»0, and Madhavrav Raghavendrn v. Balhrithna 
Ra<thavindra, 4 Born., II. C'., Rep. A, 113, 
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either geograpliical or political, is shown to exist between the districts, 
there is no ground for inferring the custom of one district from its 
existence in another {fTira Nath Kuar v. Haram Naraift Singhs 

17 W. R., 329. See also Anna Puma Dusi v. Lima Charan Das^ 

18 W. R., 55). The recognition by a landlord of a raiyat as tenant of a 
portion of a holding is not sufficient proof of the custom of the transfer- 

. ability of occup incy rights in that locality Das v. Ram Protab 

*Singh^ 5 C. W. N., clxxv). To prove or disprove a right or custom it is 
not enough to adduce evidence of a transaction in which or in the course 
of which the right or custom was asserted or denied. The transaction will 
be relevant under sec. 13, cl. {a) of the Evidence Act, if it be one by 
which the right or custom was asserted or denied {Bansi Singh v. Mir 
Amir Ali^ 1 1 C. W. N., 703). 

Usage. — No definition of usage is given in the Act. In speaking of 
“ msrcintile usage,” their Lordships of the Privy Council in the case of 
Jaga Mohan Ghosh v. Manik Chand^ (7 Moo., I. A., 282 : 4 W. R. P. C., 
8) have said “To support such a ground there needs not be either the 
antiquity, the uniformity or the notoriety of custom which in respect 
of all these becomes a local law. The usage may still be in course of 
growth ; it may require evidence for its support in each casTe ; but in 
the result it is enough, if it appear to be so well known and acquiesced 
in, that it may be reasonably presumed to have been an ingredient 
tacitly imported by the parties into their contract.” On the subject of 
“family usage,” in Raj Krishna Singh v. Ramjai Sarmah^{\^\^ 

8 : I Calc., 186), it has been said : — “ It is of the essence of family 
usages that they should be certain, invariable and continuous, and well 
established. Discontinuance must be held to destroy them. This would 
be so when the discontinuance has arisen from accidental causes ; and 
the effect cannot be less, when it has been intentionally brought about by 
the concurrent will of the family.” The subject of local usage has been 
considered in the case of Palakdhari Rai v. Manners^ (23 Calc., 179). 
In this case, the defendants alleged that certain occupancy holdings 
were transferable by “ the law and custom prevailing in Behar.” Prinsep 
and Ghosh, JJ., who decided this case, pointed out that under sec. 
183,^ illustration (i), a transfer in accordance with usage was valid 
even without the consent of the landlord. After quoting the passage from 
the Privy Council case of Jaf^a Mohan Ghosh v. Manik Chattd^ above 
cited, they said : — “ In applying this case, it must be borne in mind 
that it rel ites to a usage in dealing in a particular class of mercantile tran- 
sactions and contracts made in the course of such business. Consequent- 
ly, in introducing these principles in the present case, which does not 
relate to contracts entered into between the parties to the litigation but 
affects a third party, the landlord, it would be necessary either to prove the 
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existence of the usage on his estate or that it is so prevalent in the neigh- 
bourhood that it can reasonably be presumed to exist on that estate. 
It may be that the usage may have gradually sprung up all round an 
estate, and yet never have been introduced on it, or been recognised 
on it, and therefore, in considering the evidence, it is of much importance 
that this should be taken into consideration in connection with the 
conduct of the landlord in regard to any such transfers ^s may have 
taken place without his consent.” 

The word * usage ’ in this section would include what people are now 
or recently in the habit of doing in a particular place. It may be that 
this particular habit is only of very recent origin, or it may be one which 
has existed for a long time. If it be one ordinarily or regularly prac-* 
tised by the inhabitants of the place where the tenure exists, there would 
be usage within the meaning of the section {Dal^leish v. Guzaffar 
23 Calc., 427). In the same case in appeal after remand, it 
was pointed out (i) that it is not necessary that a long period of time 
should elapse for the growth of a “usage” or “local usage” ; (2) that a 
“usage” may be established in a much less period of time than a 
“custom” ; and (3) that a usage may have sprung up since the passing 
of the Ac|, and that what is necessary to establish a “local usage” of 
the transferability of occupancy holdings is evidence of purchases or 
transfers by persons other than the landlords made with the knowledge 
but without the consent of the landlords, and to which no objection was 
made by them {Dal^^leish v. Guzaffar Hossain, 3 C. W. N., 21). 

The transfer of occupancy holdings cannot be justified by local usage 
which is growing up. The usage should have fructuated into maturity. 
To establish a usage as to the transferability of occupancy holdings in 
a locality it is not enough to prove that several cases of transfers of such 
holdings have taken place. It is necessary to prove that such transfers 
have been made with the knowledge and without the consent of t^e 
landlord and that no successful objection to such transfer has been 
made by the landlord [Ramhari Singh v, Jabar AR\ 6 C. W. N., 861). 
See also Jas^an Prasad v. Posan Sahu^ (8 C. W. N., 172), 

Where the question was whether an occupancy holding was transfer- 
able or not, the lower appellate Court found as follows : “ There is abun- 
dant evidence on the record to show that such lands are actually sold 
in the locality, and the kabalas filed in this case support that fact : ” hcld^ 
that this did not amount to a finding of locaf usage (/?/w Wii/A 
V. Nabin Chandra Ghosh^ 6 C. W. N., 181.) 

The finding that tenants do transfer their rights of occupancy without 
the landlord’s consent does not in itself establish a usage in this respect 
so as to affect the landlord’s right to accept or refuse to consent to such 
transfer. The finding that payment of a is requisite implies that 
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the landlord's consent is necessary ( Radha Kishor Manikya v. Ananda 
Pria^ 8 C. W. N., 235. See also Sibo Sundari Ghosh v. Raj Mohan 
'Guho, 8 C, W. N., 214 and Kailas Chandra v. Hari Mohan^ 13 C. W. N., 
540 - 

In order to establish usage it is not necessary to give proof of its ex- 
istence for any length of time and the statement of persons who are in a 
position to4cnow of its existence in their locality are admissible as evid- 
ence, of it {Sariatullah Sarkar v. Prannath Nandi^ 26 Calc., 184}. 

Growing usage.— A growing usage of transferability of occupancy 
holdings is of no effect against the landlord. The usage to be effective 
must have already grown up {Rajendro Kisore Adhikari v. Chandra 
Nath Duit, 12 C. W. N., 878). 
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CHAPTER XVI. 


Limitation. 


184 . (1) The suits, appeals and applications speci- 

Limitation in in Schedule III annexed to this Act 

suite, appeals shall be instituted and made within the 

and applications 

in Schedule 111. time prescribed in that Schedule for them 
respectively ; and every such suit or appeal instituted, 
and application made, after the period of limitation so 
prescribed, shall be dismissed, although limitation has 
not been pleaded. 

(2) Nothing in this section shall I'Cvive the right 
to institute any suit or appeal or make any application 
which would have been barred by limitation if it had 
been instituted or made Immediately before the com- 
mencement of this Act. 


Power of Court to take cognizance of question of limita- 
tion. — A lower appellate Court is empowered under s. 4 of the Limita- 
tion Act and s. 184 of this Act to take cognizance of a question of limitation 
though it^ has been raised as la defence in the Court of First Instance, 
if upon the proceedings in the case it is clear that the suit is barred by 
limitation {Deo Narain Chaudhuri v. XVebb^ 28 Calc., 86). And it is 
obligatory on the Court to dismiss the suit in such a case, {Abdulla v. 
Asraf Ally 7 C. L. J., 152). 

Limitation in suits, appeals and applications specified in 
Schedule III. — For an instance of arrears of the rent of a ^alm taluk 
being held barred under the provisions of this section and Schedule III, 
art 2 {b)y sec Barnomayi Dust v. Barmamayi Chaudhuraniy (23 Calc., 
191). There is no saving clause in this section "for suits in which the 
cause of action had arisen before the passing of this Act i^Ramdhan 
Bhadra v. Ram KuPfiar Deyy ij Q?i\c.y Art. 2 of Schedule III of 

the Bengal Tenancy Act prescribes one period of limitation for all 'suits 
for arrears of rent brought under its provisions. It includes a suit for 
arrears payable under a lease and there is no distinction as to the form 
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of the lease, or whether it is registered or not {/swart Prasad Narain Sahi 
V. Crowdy, 17 Calc., 469 ; Mackenzie v. Mahomed AU Khan, 19 Calc., i). 

Limitation in suits, appeals and applications not specified 
in Schedule IXI. — The periods of limitation prescribed in Act XV of 
1877 are applicable to 'suits, appeals and applications not specified in 
Schedule III of this Act. See Golap Chandra Naulakha v. Krishna 
Chandra Das Biswas, (5 Calc., 314). 

185 . (1) Sections 7, 8 and 9 of the 
Indian Limitation Act, 1877, (secs. 6, 7, 
8 , 9, of Act IX of 1908) shall not apply 
to the suits and application mentioned in 
the last foregoing section. 


Portions of the 
Indian Limita- 
tion Act not ap- 
plicahlc to siicli 
suits, &c. 

XV of 1877. 

IX of 19(J8. 


(2) Subject to the provisions of this Chapter, the 
XV of 1877 . provisions of the Indian Limitation Act, 

ixof i 9 (K 8 . 1377 , (1908) shall apply to all suits, ap- 

peals and applications mentioned in the last foregoing 
section. 


Provisions of Limitation Act inapplicable to suits, appeals 
and applications specified in Schedule III. —Section ^ (Sec. 6) of 
the Limitation Act is to the effect that if a person entitled to sue or make 
an application is a minor, or insane, or an idiot, he may sue or make the 
application within the same period after the disability has ceased as 
would otherwise have been allowed from the time prescribed by the law. 
This was also held to be the case in a suit for arrears under .Act VI if of 
1869, H. C., {Girija Nath Rai v. Patani Bibi, i/ Calc., 263). Section 8 
(Sec 7) of the Limitation Act provides that when one of several joint 
creditors or claimants is under any such disability, and a discharge can 


be given without his concurrence, time will run against them all ; but 
where no such discharge can be given, time will not run against any of 
them, until one of them becomes capable of giving such discharge with- 
out the concurrence of the others. Under the provisions of section 9, 
when once time has begun to run, no subsequent disability or inability to 
sue stops it. But it is only to the suits, appeals and applications speci- 
fied in Schedule III that these sections of the Limitation Act are 
inapplicable. To other suits, appeals and applications brought or made 
under the Bengal Tenancy Act these provisions of the Limitation Act 
are fully applicable. In a case where limitation is determined by the 
provi sions of s. 167 of the Act, s. 7 (Sec. 6 ) of the Limitation Act has no 
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application and a minor is not entitled to any fresh period of limitation 
{Akshai Kumar Sur v. Bijai Ckand^ 29 Calc., 813). 

Sub-Section ( 2 ).--This sub-section makes it clear that the provi- 
sions of section 5 (secs. 4 and 5 of Act IX of 1908) of the Limitation Act, 
as well as the rules laid down in Part III of the Act for the computation of 
the period of limitation, are to be applied in computing the special periods 
of limitation specified in Schedule III of this Act. (See Bihari Lai 
Mukhufji V. Mani^ala Nath Mnkhurji^ 5 Calc., iioy Golap Chandra 
Naulakha v. Krishna Chandra Das Biswas, 5 Calc., 314 ; Kush Lai Mali- 
tan V. Ganesh Dutta, 7 Calc., 690 ; Khettra Mohan Chakravartti v. Dina- 
bashi Shaha, 10 Calc., 265. Compare Na^cndra Nath Mallikw. Mathur 
Mohan Parhi, t8 Calc., 368). This sub-section makes the provisions of 
sec. 19 of the Limitation Act applicable to the execution of rent decrees. 
The acknowledgment under s. 19 does not affect or alter the period of 
limitation prescribed in art. 6, Sched., Ill of this Act, but only gives the 
decree-holder a fresh starting point for counting the period prescribed by 
the ( Harihar L it v. Ganendra Prasad, i C. L. J., 61 ;/.) 

Limitation in oases in which litigation has prevented 
institution of suit. — The Rent Law Commission (see para 162, p. 72, 
of their Report), proposed to introduce a section to the effect that “when 
the result of the litigation between any persons is such that they are 
found to stand in the relation of landlord and tenant to each other, and 
to have stood in this relation while such litigation was pending, but until 
their mutual rights were finally determined by such litigation such 
landlord was unaole to sue such tenant for rent, the period of limitation 
for suing for any such rent shall be computed from the termination of 
such litigation.” They explained that this proposed rule was founded on 
the 6ase of Swarnamayi v, Sa%hi Mukhi Barmani, (12 Moo. I. A., 244 : 
II W. R., P. C., 5:2 B. L. R., P. C., 10). In this case, “a zamindar 
brought 2i.patni tenure to sale under Reg. VIII of 1819. The patnidar 
was, thereupon, ousted, and the purchaser took possession of the palni 
tenure. The patnidar then successfully sued to have the sale reversed 
on the ground of irregularity, and recovered possession of the pafUi 
tenure, together with mesne profits, from the purchaser for the period of 
his possession. The aamindar subsequently sued the patnidar for rent? 
for this period. Such rent was barred, if the period of limitation ch- 
ained in Act X of 1859 were to be applied without qualification. ^^h^^ 
Privy Council, however, held, that it was not barred ; that the cause of 
action accrued at the time at which, the sale having been set aside, th^ 
obligation to pay this rent revived ; that the patnidar, on being restorect 
to possession, took back the estate subject to the obligation to pay the 
rent ; ajid that the particular arrears must be taken to have become 
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« 

due in the year in which that restoration to'possession took place.” This 
case was followed in Ishan Chandra Rai v. AshanuRah, (8 B. L. R., 
537, note : i6 W. R., 79) ; Din Dayal Paramanik v. Radha Kishori 
Debi^ (8 B. L. R., 536 : 17 W, R., 415) ; Mohesh Chandra Chakladarw. 
Gangamani Dasi^ (18 W. R., 59) and Dhanpat Singh v. Saraswaii 
Misrain, (19 Calc., 267). The Rent Commission pointed out that in the 
case of Swa?';iamoyi v. Sushi Mukhi Barmuni^ “there are two points to 
be noticed : (1) the zamindar could not sue the patnidar for the rent as 
long as the latter was out of possession ; (2) the patnidar received mesne 
profits for the period for which rent was claimed. ” From this case, it 
was said, where distinguishable “some subsequent cases, in which, although 
the landlord had denied the continuance of the relation of landlord and 
tenant, and attempted to put an end to ^uch relation, the tenant was, 
nevertheless, not dispossessed and there was in consequence nothing to 
prevent the landlord from recovering his rent. In these cases, although 
one element, receipt by the tenant of the profit of the land, was present, 
the other element, inability of the landlord to sue, was wanting ” 
(See Watson ^ Co. v. Dhancndra Chandra Mukhurji., 3 Calc., 6 ; 
BrajenAra Kumar Rai v. Rakhal Chandra Rai., ib., 791 ; Haro Prasad 
Rai v. Gbpal Das Dutta, ib., 817 ; Haronath Rai v. Golak Nath., 19 W. 
R., 18 ; Barada Kant Rai v. Chandra Kumar Rai., 23 W, R.,280; Haro 
Prasad Rai v Gopal Das DattOy 9 Calc., 255 : 12C. L. R., 129 ; Sherriff 
V. Dinonath Mukurji., 12 Calc., 258 ; Haro Kumar Ghosh v Kali 
Krishna Thakup\ 17 Calc., 251 ; Bar nomay i Dasi v. Bramamayi 
Chaudhrani\ 23 Calc., 191 ; Mahomed Mazid v. Mahomed Ashan, 23 
Calc., 205)! Where a suit for the recovery of arrears of rent was brought 
more than three years after the due date ; he/d, that the fact that a 
suit for enhancement had been brought by the plaintiff within that period 
and in that suit the plaintiff had claimed enhanced rent for the year in 
question, stayed the operation of the law of limitation (Hem Chandra 
Chaudhuri v. Kali Prasanna Bhaduriy 8 C. W. N., i). 
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Penaltie!<. 


186. (1) If any person, otherwise than in accord- 


Penal 


ance with this Act or some other enact- 


Penaitioa for ineiit fop the time being in force, — 

illegal interfer- 
ence with pro- 
duce. 


(«) distrains, or attempts to distrain the produce 
of a tenant’s holding, or 

{h) resists a distraint duly made under this Act, 
or forcibly or clandestinely removes any 
property duly distrained under this Act, 


or, 

(c) except with the authority or consent of the 
tenant, prevents or attempts to prevent the 
reaping, gathering, storing, removing or 
otherwise dealing with any produce of a 
holding, 

he shall be deemed to have committed criminal 
trespa.ss within the meaning of the 
Indian Penal Code. 

(2) Any person who abets within the meaning of 
the Indian Penal Code the doing 
of any act mentioned in sub-section 
(1), shall be deemed to have abetted the commission 
of criminal trespass within the meaning of that Code. 


XLV of 186f). 


XLV of 1860. 


Criminal trespass is defined in sec. 441, and its punishment is 
prescribed in sec. 447, of the Indian Penal Code. Abetment is dealt with 
in Chap. V, secs. 107 to j 17 of the same Code. 
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\_Damages for denial of landlord's title. 

186A. (1) When, in any «uit between a landlord 

, and tenant a.s such, the tenant renounces 

Damages tor 

denial of land- his character as tenant of the landlord 

lord’s title. 

by setting up without reasonable or 
probable cause title in a third person or himself, the 
Court may pass a decree in favour of the landlord for 
such amount of damages, not exceeding ten times the 
amount of the annual rent payable by the tenant, as 
it may consider to be just. 

(•J) The amount of damages decreed under sub- 
section (1), together with any interest accruing due 
thereon, shall, subject to the landlord’s charge for rent, 
be a first chari;e on the tenure or holding of the 
tenant ; and the landlord may execute such decree for 
damages and interest, either as a decree for a sum of 
money, or, subject to the provisions of section 158B, 
in any of the modes in which a decree for rent may 
be executed.] 

This section was introduced into the Act by s. 57, Act I, B. C., of 1907 
and Act 1 , 1 C. D. C., of 1908. 

Under the former rent law, s. iii of the Transfer of Property Act, and 
the English law, denial of a landlord’s titie is a ground of forfeiture of 
the tenant’s interest. It is not a ground of forfeiture under the present 
Act (sec notes, pp. 113 and 287). The committee who framed the draft 
Dill of 1906 considered that forfeiture of the tenant’s interest would be too 
severe a penalty for such an offence. They accordingly framed the 
present section as a substitute for it. In the Notes on Clauses of the 
Dill of 1906, it was said : . 

“ One of the inain objects of the Bill is to give landlords greater facilities 
for collecting their rents. It is to a great extent owing to mala fide denials 
of the landlord's title that ordinary rent-suits have in so many cases become 
compUcatod and protracted title suits. The proposed new' section will 
doubtlessly be very elfeetiial in preventing tenants from attempting to evade 
payment by the setting up of false titles.’’ 
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Agents and representatives of landlords. 

187 - (l) Any appearance, application or act, in, 

before or to any Court or authority, 
required or authorized by this Act 

Power for land- ,1 1 i 1 i ii i 

lord to act be made or done by a landlord, may, 

through agent. unless the Court or authority .otherwise 

directs, be made or done also by an agent empowered 

in this behalf by a written authority under the hand 

of the landlord. 

(2) Every notice required by this Act to be served 
on, or given to, a landlord shall, if served on, or given 
to, an agent empowered as aforesttid to accept .service 
of or receive the same on behalf of the landlord, be as 
etfectual for the purposes of this Act as if it had been 
served on, or given to, the landlord in person. 

(3) Every document required by this Act to be 
signed or certitied by a landlord, except an instrument “ 
appointing or authorizing an agent, may be .signed or 
certified by an agent of the landlord authorized in 
writing in that behalf. 

The written authority referred to in sub -section (1) must be stamped 
as a power of attorney under art. 48, Sch. I, Act 1 1 of See note to 

sec. 145. Under sub-section (3) a receipt for rent may be signed by 
an agent of the landlord : see note to sec. 56. ^ 

188 . Where two or more persons are joint-land- 
Joiiit-landiords anything which the landlord is 

ly under this Act required or authorized to 

moil agent.' must be done either by both or all 

those persons acting together, or by an agent autho- 
rized to act on behalf of both or all of them. 

Powers of cO'Sbarer landlords under former law.— Under 
the former law, one co-sharer landlord could not sue a tenant for a 


Agents and 
representatives 
of iandhrds. 
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kabulyat {Ghani Mahomed v. Moran^ 4 ChIc., 96 : 2 C. L. R., 370 ; Sarat 
Sundarl Debt v. Watson^ 2 B. L. R., A. C., 159: ii W. R., 25; 
Uday Chant Dhar v. Kali Tara Dast\ 2 B. L. R., App., 52 ; ii W. 

) 392 ; Indra Chandra Dtt^ar v. Brindaban Bthara^ 8 B. L. R., 251 ; 
contra^ Ramanath Rakhit v. Chand Hari Bhuiya, 6 B. L. R., 356 : 

14 W. R., 432). He could collect his share of the rent separately only if 
the tenant had agreed to pay him his proportionate share of the entire 
rent. Such an agreement might be evidenced either by direct proof or 
by usage from which its existence might be presumed, and was perfectly 
consistent with the continuance of the original lease of the entire tenure, 
— the cancellation and determination of which was not to be presumed 
from the mere fact of a separate payment of rent to one or more of the 
CO- sharers {Ghani Mahomed v. Moran^ 4 Calc., 96: 2 C. L. R., 370 ; 
Ramjai Sin^h v. Nagar Gham\ 5 W. R., Act X, 68 ; Gans^a Narain Das 
V. Sarada Mohan Rai^ 12 W. R., 30 : 3 B. L. R., A. C., 230 ; Sri Misra 

V. Croxudy^ 15 \V. R., 243 ; Indramani Bar man i v. Sump Chandra Pal^ 

15 W. R., 395 : 12 B. L. R., 291, note ; Bhairab Mandal v. Gany^aram 
Banurji^ 17 \V. R., 408 ; Haradhan Gossamiv, Ram Nawaz Afisra, 17 

W, R., 414 ; Dinobandhu Chaudhri v. Dinonath Mukhurji^ 19 W. R., 

168 ; Lalati v. llemraj Sin^h^ 20 \V. R., 76 ; Balkan fo Kaibarta v. Sashi 
Mohan Pal^ 22 \V. 1 ^., 526 ; Brajo Kishor Bhaftacharji v. Uma Sundari 
Deb/, 23 W. R., 37 \ Dinobandhu Rat v. L/ma Charan Choudhri^ 32 W, 
R » 53 J Mandal v. Kamaludin^ i C. L. R., 248 ; Ahamuddin v. 

G Irish Chandra Sha/nanto^ 4 Calc., 350 ; Lutfulhak v. Gopichandra 
Mazumdir^ 5 Calc., 941. But see contra, Amrif Chaudhri v. Haidar 
Ali, W. R., Sp. No., Act X, 63 ; Mahomed Sini^h v. Maghi Chau- 
dhurain, i W. R., 253 ; Piari Mohan Singh v. Mirza Ghazi 

Mozumdar, 1 1 W. R , 270 : 2 B. L. R., 337 ; Dinobandhu Rai v. 

Uma Charan Chaudhri^ 23 W. R., 53). But a co-sharer landlord could 
sue for his share of the rent separately if he made all his co-sharer parties 
defendant to it (Harkishor Das v. Jugal Kishor Shaha^ 16 W. R., 281 ; 
Salehunnissa Khatun v. Mohcsh Chandra Ra/\ 17 \V. R., 452 ; Durga 
Charan Sarmah v.Jampa Dasi, 21 W. R , 46: 12 B. L. R., 289; 
Mokhada Sundari Dasi v. Kari/n, 23 W. R , 1 1 ; Kali Charan Singh v 
Solani)^ 24 W. R., 267 ; Srinat/i Chandra Chaudhri v. Mohesh Chandra 
Bandopadhya, \ C. L. R., 453 ; v. Sutherland, 4 Calc., 556 ; 

3 C. L. R., 233 ; Ganga Narain Sarkaf v. Srinafh Banurji, 5 , Calc., 915 ; 
Abhai Govind Chaudhri v. Hari Charan Chaudhri, 8 Calc., 277 * contra 
Annoda Charan Rai v. Kali Kumar Rai, 4 Calc, 89; Manohar Das 
V. Manzur All, 5 All, 40). He was not bound to ask his co-sharers to 
join him as plaintiff (Tarini Kant I jihiri v. Nanda Kishor Patranavis^ 
12 C. L. R., 588). He might also claim the whole rent and ask the 
Court to make the other co-sharers plaintiffs with him {Tara Chand 
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Banurji v. Amir Mandal^ 22 W. R., 394). In a subsequent case 
it was laid down that this was the proper course for him to pursue in 
such circumstances (Jadu Shat v. Kadamhini Dasi^ 7 Calc., i5o).(i) 
One co-sharer landlord could not enhance the rent of his share, such 
an enhancement being inconsistent with the continuance of the lease 
of the entire tenure ifihani Mahomed v. Moran^ 4 Calc., 96 : 2 
C. L. R., 370 ; see also Bhairab Mandal v. Gan^aram Banurji^ 17 
W. R., 408 : 12 B. L. R., 290, note ; ffaradhan Gossami v. J^am 
Nawaz Misra^ 17 W. R., 414; Raj Chaiuira Mazumdar v. Rajaram 
Gop^ 22 VV. R., 385 ; Chiini Sin^r v. Hari Mahafa, 9 C. L. R., 37 : 
7 Calc., 633 ; Kashi Kishor Rat v. A Up Mandal^ 6 Calc., 149 ; Jo^endro 
Chandra Ghosh v. Nobin Chandra Chattopadhya^ 8 Calc., 353 : ip 
C. L. R., 331 ; Kali Chatidra Sin^h w. Raj Kishor Bhadro^ ii Calc., 
615 ; but see contra^ Dukhi Ram Sarkar v. Gauhar Mandal^ 10 W. R., 
307 ; Sarat Sundari Debi v. Ananda Mohan Ghatal\ 5 Calc., 273 : 

4 C. L. R., 448 ; Bidhii Bhushan Basu v. Kamaradin Mandate 9 
Calc., 864 ; Rash Bihari Mulhinji v. Sakhi Sundari Dasi^ ri Calc., 
644). He could not do so, even if he made all his co-sharers parties 
to the suit {Bharat Chandra Rai v. Kali Das De^ 5 Calc., 574 : 

5 C. L. R., 545. See contra^ Gopal v. Macnaghten^ 7 Calc., 751). But 

he could issue a notice of enhancement provided the suit was brought 

by all the share-holders {Chuni Singh v. Hira Mahata^ 7 Calc., 633 ; 

Bidhu Bhushan Basu v. Kamaradin Mandal, 9 Calc., 864). When a 

tenant had been admitted into possession by all the co-partners in an 

estate, he could not be ejected unless all the partners joined in the 

action (Gauri Sankar Sarmah v. Tirthamani, 12 W. R., 452 ; Bisscssar 

Karttiakar w, Jaggabandhu Kafmnkar, 14 W. R., 183 ; Ala/n Manjhi v. 

Ashad Ah\ 16 W. R., 138 ; Haladhar Sen v. Guru Das Rai^ 20 W. R., 

126; Radha Prasad Wasti v. Tsaj 7 Calc., 414 : 9 C. L. R., 76 ; 

Tulsi Pandi v. Bachu Lal^ 12^C. L. R., 223 ; Bollai Sati v. Akram Ali, 

4 Calc., 961 ; Reasat Hossein v. Ckorwar Singh 7 Calc., 470^. And in 

one case it was held that if a single co-sharer had granted a lease of 

land separately enjoyed by him, an auction-purchaser under Act XI of 

1859 could not eject the tenant, as the lease by the single co-sharer was 

tb be looked upon as the act of all ( Manohar Mitkhurji v. Jai Krishna 

Mukhurji^ 6 W. R., 315), and in another, that one of several joint lessors 

could eject a lessee on the expiry of lease (Modan Singh s, Narpat 

Singh^ 2 W. R., 290). When several co-sharers had served a joint notice 

to quit, and they had jointly instituted a suit for the recovery of the land, 

the fact of one of the plaintiffs withdrawing from the suit did not prevent 

the remaining plaintiffs from obtaining a decree for possession of their 

(1) Afl to the High Court'e power of interference with »n order of tlic Court refusing to add 
another party to th(5 suit, hoc Jnitndamha Ons! v. JIarnn Chandra Dvtta, 10 W. U., 10<). 
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shares {Dwarka Nath Rat V. fCall Chandra Rai^ 13 Calc., 75). Where 
land is held in joint proprietorship, an action to recover it from a stranger 
must be brought in the names of all the proprietors jointly {Nandan Lai 
V. TJoyd^ 22 W. R., 74). But no man has a right to intrude upon ijmali 
property against the will of the co-sharers or of any of them. If he does so, 
he may be ejected without notice, either altogether, if all the co-sharers 
join in the suit, or partially, if only some of the co-sharers wish to eject him : 
and the legal means by which such partial ejectment is effected is by giving 
the plaintiffs possession of their shares jointly with the intruder {Radha 
Prasad Wasii v. Isaf^ 7 Calc., 414 : 9 C. L. R., 76. See also Ghansham 
Singh V. Ranjit Singh^ 4 W. R , Act X, 39, and contra^ Luchman Sahai 
V. Siami JJia, 5 W. R., Act X, 93). One shareholder in a joint undivided 
estate could not apply under sec. 10, Act V I, B. C., of 1862 for the measure- 
ment of land {Muluk Chand Mandal v. Madhushudan Bachasputi^ 16 W. 
R., 126 ; Surendra Mohan Rat v. Bhagabat Char an Gangopadhya^ 18 W. 
R., 332 : 10 B. L. R., 403 note) ; nor could he do so under sec. 37, Act 
VIII, B. C., 1862 {Santiram Panjah v. Baikant Paria^ 19 W. R., 280 : 10 
B. L. R., 397 ; Piari Mohan Mukherji v. Raj Krishna Muhhurji^ 20 W. 

385). But he could do so, under sec. 38, Act VIII, B. C., of 1869, 
after making the remaining proprietors parties to the proceedings {Abdul 
Hossein v. Lai Chand ^^ah tun, 10 Calc., 36 : 13 C. L. R., 323). See note, 
p. 290. Finally, a co-sharer landlord could not exercise the power of 
distraint except through a manager authorised to collect the rents on 
behalf of all the sharers (sec. 1 12, Act X of 1859, an J sec. 68, Act VIII 
B. C., of 1869). 

Meaning of “landlord” and “joint landlord ” in this aec-^ 
tion. — The word “landlord” must be taken to mean the whole body of 
landlords {Jagabandhii Patak v Jadu Ghosh A/kushiy 15 Calc., 47). The 
term “joint landlords’’ must be held to include all the co-sharers 
immediately under whom the tenant holds, whether such co-sharers 
receive their ^uo/a of rent from the tenant jointly or separately 
{Haladhar Saha v. Rhidai Sundari, 19 Calc., 593). When a tenure 
was held under a ::aniindari forming an entire estate, which was 
subsequently partitioned into four, it was held that the effect of the 
partition was to create separate and distinct tenures under the proprietors 
of the four new estates, and that the proprietors of the several estates 
were not joint landlords {Hem Chandra Chaudhri v Kali ^rasanna 
Bhaduriy 26 Calc., 832). Where a tenant agreed with his landlord, a 
dar-mukararidary to pay rent both to him and the mukaf aridary held 
that they were not joint landlords, and even if they were, by collecting 
rent and suing separately, they had ceased to be so {Matangini Dasi 
V. Ram Das Malliky 7 C. W. N., 93). When a tenant has contracted 
to pay rent to one of several landlords in respect of his share separately 
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from that of his co-sharers, and such rent has been assessed without . 
reference to the rent payable to the other co-sharers and has been 
separately collected, the landlord is a separate landlord {Bhabatarini 
Dasi V. Ekabbar Malita, 5 C. L. J., 235). A kabulyat hy which a tenant 
agrees to pay rent at a specified rate to a co-sharer landlord for his 
undivided half share of the lands, held by the tenant under the whole 
body of landlords and further to pay additional rent at a fixed rate for 
additional area found on measurement to be held by him under such 
co-sharer creates a separate tenancy, and is not merely an agreement 
to pay the share of the rent separately {Sailendra Nath Mitra v. Karali 
Charan Singh^ 2 C. L. J., 534). Section 188 does not prohibit joint 
landlords from ceasing to be joint or preclude them from suing for their 
shares of the rent separately, when they have ceased or wish to cease, 
to be joint landlords : provided the suits are so framed as to free the 
tenant from all further liability to any one of them f Rajnarain Mitra 
v. Ekadasi Bag^ 27 Calc., 479 : 4 C. W. N., 494). 

Required or authorised.-- Filing of a suit is not a thing which 
the landlord is, under the Bengal Tenancy Act, authorised or required 
to do. Section 188 is no bar to a sharer suing for the whole rent making 
the co-sharers who refuse to join as plaintiffs, defendants in the case. 
The right to bring the tenure to sale for arrears of rent remains intact, 
c. f , Section 188 A {Raja Pramada Nath Roy \\ Raja Ramani Kanta Roy 
35 Calc, 331 : 12 C. W. N., 249 : 7 C. L. J., 139 P. C., followed in 7 C. 
L. J., 425). 

Meaning of “ authorized.”— All that this section requires is that 
the agent should be authorized, and such authority may be given either 
verbally or in writing {Gopinaih Chakravarti v. Umakanth Das Rai, 
24 Calc., 169). 

Powers of joint landlords under this Act.— Under the pro- 
visions of this Act joint landlords cannot enhance (ss. 6, 33, 43 and 48), 
the rent of their tenants except jointly or by an agent authorized to 
act on behalf of all of them {Gopal Chandra Das v. Umesh Narain 
Chaudhuriy 17 Calc., 695 ; Mahih AH v. Amir Raij 17 Calc., 540 ; 
Haladhar Saha v. Rhidai Sundari^ 19 Calc., 593 ; Baidya Nath 
De Sarkar v. /AV;/, 2 C. W. N., 44 : 25 Calc., 917). But contracts for 
enhanced rent executed before the passing of this Act do not come within 
the operation of this section {Tejendra Narain Singh Bakai Singhy 
22 Calc., 658). Co-sharer landlords who are joint landlords cannot now 
sue separately for additional rent for additional land found by measure- 
ment to be in a tenant’s possession (sec. 52 (<i) ; Gopal Chandra Das v. 
Ufnesh Narain Chaudhuriy 17 Calc., 695 ; Bindu Bashini Dasi v. Piati 
Mohan BasUy 20 Calc., 107). But where the tenant has agreed to allow 
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one of several co-sharer landlords to deal with him as his own terian. 
without reference to the rig^hts of the other co-sharer landlords, the effect 
is to create a separate tenancy under such fractional co-sharer and the 
provisions of section i88 are inapplicable {Panchannn Banurji v, Raj 
Kumar Guka^ 19 Calc., 610 ; Go 7 n 7 tda Ckondra Pal v. Hajmdulla Bhutan 

7 C. W. N., 670V Compare on this point Baidya Nath De Sarkar v. 
Ilim^ (2 C. W. N., 44 : 25 Calc., 917)- So too, when a tenant executed 
a kabulyat agreeing to pay rent for a certain area at a certain rate, and 
further ag-reeingf to pay rent at the same rate for an additional area on 
its becoming fit for cultivation, it was held that a suit brou<?ht on the 
kabulyat by the co-sharer landlord in whose favour it had been executed, 
would lie. It was said that the suit was not one for enhancement or 
one for additional rent for excess land, and if the plaintiff was entitled, 
as he adnfittedly was, to realize his share of the rent separately, there 
was no reason why he should not be entitled to claim separately the 
rent that was payable, not upon a fresh adjustment of the rent incon- 
sistent with a continuance of the old tenancy, but upon an ascertainment 
of the rent payable in accordance with the terms of the original letting 
(Ram Chandra Chakravariti v. Giridhar Duita^ 19 Calc., ;^55). This 
was followed in Tejendra Naratan Sin^h v. Bakai Sin^h^ (22 Calc., 658) ; 
and Din Tarini Dan v. Brouj^hton^ (3 C. W. N., 225). But this is not 
the case when the rent has to be ascertained and adjusted after measure- 
ment (Baidya Nath De Sarkar v. ////;/, 2 C. W. N., 44 : Calc., 917). 
So, when the defendants took possession of certain lands by gradual 
encroachment, and the plaintiffs, being co-sharer landlords, sued for 
assessment of rent, it was held that the holding would be a new holding 
and the rent assessed a new rent, sec. 52 would not apply and sec. 188 
would be no bar to the suit. But if a co-sharer landlord sues for rent not 
merely of the additional land found in possession of the tenant, but in 
respect of the entire quantity of land found in his possession including 
the lands of his old holding, sec. 52 applies and sec. 188 bars the suit 
(Abdul Hamid v. Mohini Kant Saha, 4 C. W. N., 508). A fractional 
share-holder cannot grant abatement of the rent of a holding indepen- 
dently of his other co-sharers (sec. 52 (b) ; Syama Charan Mandal v. 
Saim Mollahy i C. W. N., 415 ; Bhttpendra Narain Datta v. Raman 
Krisna Datta^ 27 Calc., 417 : 4 C. W. N., 107). A co-sharer landlord 
who is one of several joint landlords cannot now eject a tenalit (secs. 
10, 18, 25 and 49), from a tenancy created by all the co-shcarers unless 
it has been determined by all of them (Ghulam Mohiuddin v. Khairan^ 

8 C. W. N., 325 : 31 Calc., 786). But a co-sharer landlord who is the 
managing member of a joint Hindu family may eject (Annoda Mohan 
Sarma v. Basir^ S. A. 1568 of 1886, decided 15th Jan., 1887), and this 

. section does not apply when the suit is brought under the contract law 

38 
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oq a^breach of the conditions of a lease by the tenant {Haripria Debt 
V. R(im Chandra Mahanti^ 19 Calc., 541 nor when separate leases have 
been executed in favour of each co-sharer, stipulating for the separate 
payment of each co-sharer’s share of the rent, giving each co-sharer a 
right to measure and assess the land independently of the others and 
thus constituting three separate tenancies, one of which might be avoided 
without affecting the others {Harendra Narain Stn/^k v. Moran^ 15 
Calc., 40). A co-sharer landlord can take joint possession of an aban- 
doned non-transferable holding without bringing a suit for partition 
{Dilbar Sardar v. Hossein Abi\ 26 Calc., 553). 

A co-sharer who is a joint landlord cannot now apply for commuta- 
tion of a rent payable in kind (section 40), or for a division and appraise- 
ment of rent payable in kind (section 69); {Nukhcda Singh v. Ripu 
Mardan Sin^h^ 4 C. W. N., 239\ or for the registration of landlords 
improvements (section 80), or sub-let (section 85), or issue a notice and 
enter upon an abandoned holding (bcction 87), or measure lands (section 
90) ; {Mahib Alt v. Amir Raiy 17 Calc., 540 ; ^fatan^ini Dasi v. Ram 
Das Mallik^ 7 C. W. N., 93, in which case the landlords were nof joint 
landlords), or apply for a survey and record-of-rights (section 10 1 (2) (rf), 
or for a settlement of fair rents [section 105 (i) and (2) ], or distrain 
(section 121), or apply to have the incidents of a tenancy determined 
(section 158, and Mahib AH v. Amir Rai^ 17 Calc., 538), or apply for 
the attachment and sale of a tenure or holding so that the tenure or 
holding may pass at the sale (section 162) ; (Shaba Nath Rai v. Dtir^n 
Prasanno Ghosh ^ 16 Calc., 326 ; Beni Madhab Rai v. Jaod AH Sirkaj\ 
17 Calc., 390(1); Durga Charan Mandal w Kali Prasanna Sarkar^ 
26 Calc., 727 ; 3 C. W. N., 586 ; Sadigar Sa^kar v. Krishna Chandra 
Nath, 26 Calc., 937 : 3 C. W. N , 742 ; Jarip v. Ram Kumar De^ 3 
C. W. N., 747 ; Narain Uddin v. Srimanla Ghosh^ 29 Calc., 219 : 6 C. W. 
N., 124 ; Umesh Chandra Rai v. Gour Lai Ckaudhri^ 10 C. W. N., 
1042 (”), or apply to have declared that land has ceased to be chttr or 
diara land [section 180 (3) j. Hut he may institute proceedings under 
section 106, disputing an entry in a record-of-rights {Sher Bahadur 
Shahu V. Mackenzie^ 7 C. W. N., 400). A co-sharer landlord may sue 
to compel a tenant to fill up a tank which he has excavated in one part 
of his holding {Govinda Chandra Basu v. Kamizuddin, 9 C. W. N., 
ccxlvi). rf however one set of landlords obtains separate Kabulyats 
entering into separate contracts for rent with the tenants such landlords 
cease to be joint owners, and are entitled to make an application for 

(1) But »0€ Bchari Sahn v. //an Gorindo SaKa^ Sft Calc., 677. 

( 2 ) The law on thU point Ih chanflred In Bon/ral by Act 7, B. O., of 1007, 8cc«*. HSA, 

8B, 169 and ItSA. 
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measurement under Section 91 {Jognesh Prokas Ganguli v. Moniraddi^ 
35 Calc., 417). 

Application of this section to suits for arrears of rent.— 
It has been held that this section does not apply to a suit brought by a 
co-sharer landlord for his share of the rent, if he has previously collected 
it separately {Dinamayi Debt v. Satimiellnh^ decided on the r4th Sept., 
1886, reference under section 617 of Act X of 1877 from the District 
Judge of Rungpore, dated i8th June, 1886 ; Jagabajidhu Fniak v. Jadti 
Ghosh Alkiishi 15 Calc., 47 ; Raj Kumar ^^azt^^nday v. Prabal Chandra 
Ganouli^ 9 C. W. N., 656) ; or if the tenant has taken a lease from him 
in respect of his share cf the holding { Bihari Charau Sen v. Bhut Naih 
Paraman/hy 3 C. W. X., 214) ; or to a suit by a co-sharer landlord for 
the entire rent, after making the other co-sharers, who will not joint in 
the suit, parties defendant {Prem Chand Naskar w Miihhoda Debiy \ \ 
Calr., 20[, and Cmedt Chandra Rat v. Kasir AfaBiky 14 Calc., 203, 
note), lint a suit by a co-sharer landlord for his proportionate share 
of the rent cannot be maintained, when there is no contract under which 
the tenant is bound to pay his share separately, although the other 
co-sharer landlords arc made defendants Juim Strnm \\ tVem Ntit^aitiy 
b C. W. N.^ 326'. When a landlord sues for the cr.tire rent of a holding, 
but it is found that he is entitled only to a share of the rent, the suit 
must be dismissed, unless his co-sharers are made parties to it or an 
arrangement is proved between the landlords and llie tenant, that the 
latter should pay each landlord his proportionate share of the entire rent 
(Nepal Chandra Ghosh w Mohendra Nath /\W, 31 Calc., 707). When 
a decree for the entire rent of a tenure is obtained by one of several 
co-sharers by making the others parties defendant and is executed by 
him alone, the decree has the same etfect as if obtained by all the co- 
sharers, and section 188 has no application (Chandra Sikhar Paira \\ 
Rani. Manjhiy 3 C. W. N., 387^. It is only when plaintiffs can show that 
those entitled as co-sharers to join with them refused to join, or have 
otherwise acted prejudicially to their interests, that they are entitled to 
sue alone and make their co-sharers defendants in the suit ( D^uirkanaih 
Afitlra v. Tara Prasanno Raiy 17 Calc., 160 ; Jibanti Nath Khan v. 
Gokul Chandra Chaudhuriy ly Calc., 760 ; Sashi Sikharesswar Rat v. 
Giris Chandra Lahiriy i C. W. XX, 659). But such a suit should not be 
dismissed merely on the ground that there is no evidence to shww that 
the other co-sharers refused to join as plaintiffs {Bisscssar Rat Chaudhuri 
V. Braja Kant Rat\ i C. W. N., 221). If co-sharers are unaware 
whether the share of the rent due to their other co-isharers has been 
paid or not, they are entitled to bring their suit in the alternative, 
asking for their share of the rent only in the first instance, but praying 
that, if ^y portion of the rent due to their co-sharers be unpaid, they 
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may be allowed to amend their plaint and claim a decree for the enti 
rent {Prakash Lalv,Ekkauri Bals^obhid Sahai^ 19 Calc , 735). See 
section 148 A. In PiaH Mohan Basu v. Nobin Chandra Rai^ (26 
Calc., 409 ; 3 C. W. N., 271) as the Court was of opinion that there was 
a conflict between the cases of Tarini Kant Lahiri v. Nanda Kishor 
Patronavis^ (12 C. L. R., 588), Divarkanath Mittra v. Tara Prasanna 
Rat (17 Calc., 160), Bissessar Rai Chaudhuri v. Braja Kanta Rai^ (i C. 
W. N., 221) and Sashi Shikareswar Rai v. Grish Chandra Lahiri^ (r. C. 
W. N., 659) it referred the following question for the decision of a 
Full Bench : “When two parties contract with a third party, can a 
suit by one of them, making the other a co-defendant be dismissed, 
because the plaintiff had not proved that the co-defendant had refused to 
join as plaintiff?” The Full Bench answered this question in the negative. 
When a number of landlords collect rent jointly, the fact that one of them 
alone has got his name registered under the Land Registration Act in 
respect of his share does not entitle him to recover his share of the rent 
separately, {Rampad SinoJi v. Ramdas Pandi, i. C. W. N., ccxlv). 

Where a whole body of co-sharer landlords and tenants have come to 
an arrangement by which rent is made payable to the co-sharers separately 
in proportion to their shares in the estate, it is not competent for one of 
the co-sharers so long as such arrangement subsists, to bring a suit for 
the full rents of the tenure by making his co-sharers parties defendants 
{Promoda Nath Rai v, Ratnani Kant Rat\ 9 C. W. N., 34). Fiut there is 
nothing to prevent the co-sharers reverting to their original condition, if 
they are all agreed {Shama Charan Bhuttacharya v. Akhai Kumar Mitra, 
10 C. W. N., 787 : 3 C. L. J., 627,) or where there is nothing to show that 
their former arrangement to collect the rent separately was to be perpe- 
tual {Akhai Kumar Mitra v. Gopal Kamini Debi^ 33 Calc. 1010: 10 C. 
W. N., 952.) 

Where several co-sharer landlords, who had been collecting the rent 
due to them separately from the dar-maurusidars^ united in bringing an 
action against the intermediate maurusidars for arrears of rent, so as to 
obtain a decree which would be binding upon and would pass the tenure ; 
heldy that the landlords were not bound to continue to collect rent in this 
manner unless they had given their consent in writing under sec. 88, and 
that their action in bringing a joint suit did not amount to fraud (Girish 
Chandra Mukhurji v. Chhatradhar Ghosh, 3 C. L. J., 379). 

But see the changes introduced by ss. 148A, 158B, the proviso to 
s. 169, and s. 188A, added to the Act by Act I, B. C., of 1907 and 
Act I, E. B. C., of 1908. 

Ekiits for damages by co-sharer landlords.— -A suit for damages 
for trees cut down by a tenant is maintainable at the instance of pne of 
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several joint landlords {Hrisikesk Singha v, Sadhu Charan Lohar^z C. 
W. N., 8o). 

High Court’s powers of revision. -Orders passed illegally and 
with material irregularity under this section may be revised by the High 
Court under sec. 622, (Sec. 115) C. P. C. {Ja^abanadhu Patak v. Jadu 
Ghosh Alkushiy 15 Calc., 47 ; Hrisikesh Singha v. Sadhu Chara7t Lohar^ 
2 C. W. N., 80). 


„ , [188A- Notwithstandinof anything 

Procedure in ... o o 

suits by joint contained in this Act, every suit between 

landlords. i i i • 

landlord and tenant as such instituted 

by— 

(a) a sole landlord, 

(&) the entire body of landlords, or, 

(c) one or more co-sharer landlords, 

shall be subject to the provisions of sections 143 
to 153 (both inclusive); 

and to every decree passed in a suit framed under 
sub-section (l) or sub-section (2) of section 158B, the 
provisions of Chapter XIV shall, so far as may be 
practicable, be applicable.] 

This section was introduced into the Act by s. 58, Act I, B. C., of 1907 
and Act I, E. B. C., of 1908. In the Select Committee’s report on the Bill 
of 1906, it is said with reference to this section : 

“ Wo have recast this clause in order inoro fully to counteract the ruling 
in the caso of Jogaidra N'lth Ghosh v. Paban Chandra Ghosh referred to 
in the note on clause IH. We have made the provisions of sections 148 to 153 
applicable to all suits between landlord and tenant as such instituted by a solo 
landlord, the entire body of landlords or one or more co-sharcr landlords, and 
have omitted mention of sections 108, 169, 184 and 185, and we have applied 
the various sections of Chapter XIV of the Act to proceedings in execution of 
rent decrees in suits framed under section 15811. This was apparently the 
intention of the framers of the Bengal Tenancy Act, 1885, but the intention 
was frustrated by the ratio decidendi in the case of Jogendra Nath Ghosh 
V. Paban Chandra QhoehP (8 C. W. N., 472). See notes to 148 A, 158B, 
169, and Sched. Ill Arts (2) and (6). 
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Buies under Act. 


Rules under 
Act, 

Power to make 
rules regarding 
procedure, pow- 
ers of officers 
and service of 
notices. 


189. The Local Government may, 
from time to time, by notification in the 
official Gazette, make rules consistent 
with this Act — 


(1) to regulate the procedure to be followed by 
Revenue-officers in the dischai’ge of any duty im- 
posed upon them by or under this Act, and may by 
such rules confer upon any such officer — 

(a) any power exercised by a Civil Court in the 
trial of suits ; 


(6) power to enter upon any land, and to survey, 
demarcate and make a map of the same, 
and any power exerciseable by any 
officer under the Bengal Survey Act, 

1875 ; and 


(c) power to cut and thresh the crop.s on any land 
and weigh the produce, with a view to 
estimating the capabilities of the soil ; and 

[(2) to pre.scribe the forms to be used, and the 
mode of service of notices issued, under this Act, 
where no form or mode is pre.scribed by this or any 
other Act ; 


(3) to prescribe the manner in which landlord’s 
fees shall be transmitted to the landlord ; and 


(4)' to prescribe the authority by whom the fees 
deposited under sections 12, 13, 15, 17 and 18, clause 
(a), may be declared to be forfeited, and the mode in 
which such fees, when so forfeited, shall be dealt 
with.] 



Sec. 190 .] PUBLICATION A CONFIRMATION OF RULES. 


Sub-sections (2), (3), and (4) in brackets have been substituted for 
the old sub-section (2) of this section by s. 59, Act I, of B. C., of 1907 and 
Act I, E. B. C., of 190S. 

Extended to Orissa, (Not., Jan. 5th, 1893), and to the Chota Na^^pur 
division, except the district of Manbhum (Not., Aug. 4th, 1906). 

Government Rules under this Act.— The rules made by the 
Local Government under this section, with the Board of Revenue's 
instructions thereon, are printed in Appendix I It was held mUpadhya 
Thakur v. Persidh Stnprh^ (23 Calc., 723) that rule 25 of the former Chap. 
VI of the Government rules under the Act which allowed any number of 
tenants occupying land under the same landlord to be joined as defend- 
ants in the same proceeding for the settlement of rents had been legally 
made by Government under clause (i) of this section. See rule 85 of the 
present Chap. VI. 

Board of Revenue’s Survey and Settlement Rules.— All 
rules in the Board’s Survey and Settlement Manuals relating to the 
duties of Revenue Officers making ii survey and preparing a record-of- 
rights under the authority of section loi of the Bengal Tenancy Act, so 
far as such officers are judicial officers and purporting to be instructions 
to those officers, which have not been passed by (iovernment in the 
manner pre.scribed by secs. 189 and 190, are altogether without sanction 
of law and are in no way binding on such officers {^Secretary of State v. 
Nciai Singh^ 21 Calc., 38, pp. 48, 49'. 

190. (l) Every authority having power to make 

rules under any section of this Act shall, 
making i>ubiio- before making the rules, publish a draft 
lirmation ot the proposGCl Fules tov the iiitorination 

of persons likely to be affected thereby. 

(2) The publication shall be made, in the case of 
rules made by the Local Government or High Court, 
in such manner as may, in its opinion, be sufficient for 
giving information to persons interested, and, in the 
case of rules made by any other authority, in the 
prescribed noanner : 

Provided that every such draft shall be published 
in the official Gazette. 
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(3) There shall be published with the draft a 
notice specifying a date, not earlier than the expiration 
of one month after the date of pulalicatiori, at or after 
which the draft will be taken into consideration. 

(4) The authority shall receive and consider any 
objection or suggestion which may be made by any 
person with respect to the draft before the date so 
specified. 

(5) The publication in the official Gazette of a rule 
purporting to be made under this Act shall be con- 
clusive evidence that it has been duly made. 

(6) All rules made under this Act may, from 
time to time, subject to the sanction (if any) required 
for making them, be amended, added to or cancelled 
by the authority having power to make the same. 

Extended to Orissa, (Not., Jan. Sih, 1893) and to the Chota Na^^pur 
division except the district of Manbhum (Not., 4th 1906). Tlie 

present law there will be found in Act VI, H. C., of 1908, certain portions 
of which have been extended to Parganas Karabhuni and Patkurn in 
the district of Manbhum. 

The only other authority, besides the Local Government, authorized 
by this Act to make rules under it is the High Court (see secs. 100, 142 
and 143). The rules framed by the High Court under secs. 100 and 142 
will be found printed in Appendix III. No rules under sec. 143 have as 
yet been made by the High Court. Rules framed by the Inspector 
General of Registration under sec. 69 of the Indian Registration Act 
and approved of by the Local Government will be found in Appendix IV, 
but they are not rules made under this Act. 


4 

Provisions as to tem'porarily' settled districts, 

191 . Where the area comprised in a tenure is 
Provifiiom as situate in an estate which has never 

to Umporarily- . , , 1 i , . • . t • 

sMtd districts, been permanently settled, nothing in this 
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Saving as to -A-ct shall prevent the enhancement of 
States* "which upon the expiration of a teinpor- 

manentirsetti' Settlement of the revenue, unless the 
right to hold beyond the term of the 
settlement at a particular rate of rent has been ex- 
pressly recognized in settlement-proceedings by a 
Revenue-authority empowered by the Government 
to make definitively or confirm settlements. 

Extended to Orissa (Not., Sept. loth, 1891). 

This section was originally section 20 of the Bengal Tenancy Act Bill, 
1883. In the Statement of Objects and Reasons for the Bill it is stated 
with reference to this section, which saves to a landlord in a temporarily 
settled tract a right to raise the rent of any tenure when a new settlement 
of the revenue is made, that it is new and “ may be defended as being in 
accordance with the views that prevail as to the relative position of the 
landlord, the tenant and the Government in such tracts. The Govern- 
ment has a right to raise its revenue on the occasion of afresh settlement. 
Of this right, no act of the landlord can deprive it ; and, accordingly, if 
the landlord were to be bound by a grant at fixed rates made by him so 
as to extend beyond tiie term of the settlement, the result would be that 
on the occasion of a new settlement, he might be exposed to the risk of 
having to pay an enhanced revenue without the possibility of recovering 
it from his tenant.” (Statement of Objects and Reasons, Bengal Tenancy 
Bill, 1883, Chap. Ill, para. 21 ; Selections from the papers relating to the 
Bengal Tenancy Act, 1885, p. 189). 

Section 192, however, as amended by Act I, B. C., of 1907, and Act 
I, E. B. C., of 1908, enables a Revenue Officer making a settlement of 
land revenue in a temporarily settled estate, to fix fair and equitable 
rents of his own motion, even where the landlord has granted a lease or 
made a contract purpoiting to entitle the tenant to hold the land free 
of rent or at a particular rent. 

This section does not apply to a case in which an estate though not 
permanently settled in 1793 subsequently permanently settled in 1811 
{Tamasha Bibi v. Asuiosh Dhar^ 4 C. \V. N., 513). 


192 . When a landlord gi'ants a lease, or makes 


Power to alter 
rent in ease of 
new asseHsmcnt 


any other contract, purporting to entitle 
the tenant of land not included in an 


revenue. 


area permanently settled to hold that 
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land free of rent or at a particular rent, and while the 
lease or contract is in force — 

(а) land-revenue is for the first time made payable 

in respect of the land, or 

(б) land-revenue having been previously payable 

in respect of it, a fresh settlement of land- 
revenue is made, 

a Kevenue-ofticer may, notwithstanding anything 
in the contract between the parties, by order, on the 
application of the landlord or of the tenant, [or of his 
own motion shall] fix a fair and equitable rent for the 
land in accordance with the provisions of this Act. 

The words within brackets were inserted in this section by s. 6o, Act 
I, B. C., of 1907, and Act i, E. B. C, of 1908. 

Extended to Orissa, (Not., Oct. 17th, 1892). 

This section was sec. 121 of the Bengal Tenancy Bill, 1883, as first 
introduced. In the Statement of Objects and Reasons (Chap. IX, para. 
86) it is said that this section *‘in effect enacts that contracts fixing rent 
shall, in temporarily-settled tracts, hold good only until a fresh settle- 
ment is made. The reasons for the provision are similar to those stated 
above (para. 21) in connection with sec. 20’’ (now sec. 191). (See 
Selections from the papers relating to the Bengal Tenancy .Act, 1885, p. 
199). But it would seem that under the law as it stood before the 
Amendment Act I, B. C., of 1907, leases and contracts made by a land- 
lord purporting to entitle a tenant of temporarily settled land to hold that 
land rent-free or at a particular rent, could only be avoided in the manner 
prescribed by the section, and, further, that a Settlement Officer could act 
under the section only on the application of the landlord or the tenant 
and could not of his own motion alter the rent agreed upon by the parties 
though the land might be assessed for revenue purpose at full rates. 
But the words added by Act 1 , B. C., of 1907 enable a Revenue Officer to 
fix rents ii^ such cases of his own motion. The Notes on Clauses append- 
ed to the Amendment J 5 ill of 1906 contain the following remarks : — 

“ This clause is intended to enaiile the Revenue Oflicer, in cases where a 
settlement of land revenue is being made, to fix a fair and e*juitable rent of 
his own motion for all lands, in respect of w hich the settlement of land 
revenue is being made. It sometimes happens that temporary settlement- 
holders, in the course of a settlement, fraudulently create fictitious rent-free 
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holdings or holdings at low rates of rent, with the object of reducing the value 
of the estate and getting the revenue lowered. The revenue demand is fixed 
on a fair valuation of the lands of the estate, but unless fair and equitable 
rents are fixed, the settlement-holder may be unable to meet the demand, and 
the Government revenue may l)e endangered. It is considered necessary, 
therefore, that the Revenue Officer should have power to settle fair and equit- 
able I’onts of his own motion, in cases whta’o the settlement-holder has 
collusively lowered the rent<U demand, with the object of preventing a new 
settlement being made on a fair revenue.'* 

Ri(jlits of pashircKje, ij'f. 

193. The provisions of this Act applicable to 
suits for the recovery of arrears of rent 
shall, as far as may be, apply to suits 
for the recovery of anything payable 
or deliverable in respect of any rights of 
pasturage, forest-rights, rights over fisheries and the 
like . 

Bights of pasturage, forest-rights and fisheries —When pas- 
lure land, a forest, thatching grass land, or a tank is held by a tenure- 
holder or raiyat as part of his tenure or holding, the provisions of this Act 
will be fully applicable ; but when they are held otherwise, only the provi- 
sions of this Act for the recovery of arrears of rent will be applicable, and 
they only “so far as may be." The provisions of this section make no change 
in the law on this subject which prevailed before the passing of this 
Act. Thus under the old law it was held that a right of occupancy could 
be gained in land used for grazing horses {^Fitzpatrick v. Wallace^ ii \V. 
K., 231) and in a tank situated on land let for cultivation, but not in a 
tank forming the principal subject of the lease, and with only so much 
land appurtenant as was necessary for its banks {Nidhi Krishna Basu v. 
Ram Das Sen^ 20 W. K., 34 1 j Shibu Jciya v. Copal Chandra Chaudhurt\ 
19 \V. R., 200), or in a tank #ot p.irt of an agricultural holding but used 
for rearing and preserving fish {Mahananda Chakrarartti v. ^^anxata 
Kcotani^ 31 Calc, 937) or when the tenant had merely a ri^t to graze 
cattle, cut wood, catch fish or cut the grass ot thatching grass land which 
grew spontaneously, and which he in no way cultivated {Gur Dialw* Ram 
Out, I Agra, F. B., 15). No right of occupancy can be acquired in a 
fishery or jalkar( Uma Kanto Sarkar v. Copal Sinxfky 2 W. R., Act X, 
19 ; Sham Narain Chaudhuri v. The Court of Wards^ 23 \V. R., 432 ; 
/aggabandhu Saha v. Pramatha Nath A\r/, 4 Calc., 767 ; Bollai Sail v. 


R'ujhta of pae- 
/iirafje, etc. 

Rights of pas- 
turage, forest- 
rights, &c. 
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Akram All, 4 Calc., 961). So, too, a lessor cannot sue under Act X of 
1859 to enhance the rent payable by a lessee on account of a right leased 
to the latter to collect the lac insects from trees growing in the former’s 
lands {Gopal Sino/i Murakw, Sankari Paharin, 23 W. R , 458). But a 
rent suit may be brought under a farming lease from the owner of a hat to 
collect a portion of the proceeds of sale from persons exposing their goods 
for sale in the hat ( Hangshodhur Biszaas v. Madhu Mahaldar, 21 W. R., 
383 ; see also notes to secs. 3 (3), and 3 (5), pp. 22, 23.) or for rent of the 
description known as phalkar ( Gobind Sukal v. Gokul Dhakat, 23 W. R., 
304). That the provisions of this Act for the recovery of arrears of rent 
are only made applicable to rights of pasturage, forest rights, etc., ‘‘as far 
as may be,” would appear to be due to the fact that the holders of such 
rights may have only limited or no interests in the land over which they 
exercise these rights(" Bishun Lai Das v. Khairunnissa Begum, i W. R., 
78 ; Manohar Chaudhuri v. Narsingh Chaudhttri, 11 W. R., 272 ; Radha 
Mohan Mandal v. Nil Madhub Mandal, 24 W. R., 200 ; Devid v. G Irish 
Chandra Giiha,() Calc, 183), though there is no such broad proposition 
that the settlement of a jalkar implies no right in the soil (Rakhal 
Charan Mandal v. Watson Co., 10 Calc., 50'. It is, therefore, doubtful 
how far the provisions of Chap. XII, relating to distraint and of Chap. 
XIV, relating to sales for arrears under decree, will apply to arrears of 
rent of such rights. It has been held that a jalkar is not an easement 
within the meaning of sec. 27 of the Limitation Act, IX of 1871 
(Parbaii Nath Rat v. Madhu Parol, i C. L. R., 592). But it may exist 
in India as an incorporeal hereditament {Forbes v. Mir Mahammad 
Hossein, 12 B.L.R., 210 : 20 W.R.. 44) and is immoveable property within 
the meaning of the General Clauses Act (I of 1868) {Fadu Jhala v Gaur 
Mohan Jhala, Calc., 544). Jalkar, or water rights, may include rights 
to drift the stranded timber as well as rights to fishing or any other 
interest of a similar kind in the produce of a river {Amriteszoari Debt v. 
Secretary of Slate, 24 Calc., 504 : i C. W. N., 249). When a grant is 
merely of a right of fishery, the lessee acquires no right in the sub-soil 
nor is he enlitled to retain possession when the water dries up (Mahanand 
Chakravarti v. Mangala Kcotani, 31 Calc., 937 : 8 C. W. N., 804). 
One who has a right of fishery in a public navigable river is entitled to 
such right also in a channel w’hich is connected with it like an arm of the 
river systefn, and flows in the bed from which the river has shifted 
{Jagendra Narain Rai, v. Crawford, 2 C. L. J., 569.) A suit for rent 
of a jalkar will lie in the Court where the suit for possession of the 
fishery would lie (sec. 144 of this Act ; Shibu Haidar v. Gopi Sundari 
Dasi, I C. W. N., Ixxxvii). The rent law in Bengal does not apply to 
ferry tolls {Rachhea Singh v. Upendra Chandra Singh, 27 Calc., 239). 

A suit for a consolidated amount including both the rent of an agricul- 
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tural holding and a fishery which was claimed as appurtenant to the 
holding is maintainable under sec. 45 (O. II, rr. 3 and 6 of Act V of 1908) 
of the Civil Procedure Code. A suit for the rent of a fishery is entertain- 
able in the ordinary Civil Courts which have jurisdiction in rent suits 
(S/ttd Prosad Chattdhury v. Vakai Pali^ 33 Calc., 601). 

T?halka,v.—PAa//i'ar rent is, within the meaning of the section, 
anything payable for rights like forest rights i^Kanai Mahaldar v. 
MadJmsudan Ghosh^ 6 C. L. J., 669). 

Bankar. — A grant of the trees as distinct from the land in which 
the grantor reserves every forest-right except the one granted, is the 
grant of a forest-right within this section {Abdulla v. Asrafalz\ 7 C. L. 

J-. 132 )- 

Saving for conditions binding on landlords. 

194. Where a proprietor or permanent tenure- 
holder holds his estate or tenure subject 
to the observance of any specified rule 
or condition, nothing in this Act shall 
entitle any person occupying land with- 
in the estate or tenure to do any act 
which involves a violation of that rule 

or condition. 


Saving for 
conditions bind- 
ing on land- 
lords. 

Tenant not 
enabled by Act 
to violate con- 
ditions binding 
on lantllord. 


Savings for special enactments. 

Savings fw iQB Nothing in this Act shall 

special enact- ^ 

ments. alfcct 

Savings for powers and duties of 

.special enact- ' ' ^ 

ments. Settlemopt-officers as defined by any law 

not expressly repealed by this Act j 

(b) any enactment regulating the procedure for 
the realization of rents in estates belonging 
to the Government, or under the manage- 
ment of the Court of Wards or of the 
Revenue-authorities ; 
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(p) any enactment relating to the avoidance of 
tenancies and incumbrances by a sale for 
arrears of the Government revenue ; 

(d) any enactment relating to the partition of 
revenue-paying e.states ; 

(<?) any enactment relating to patni tenures, in so 
far as it relates to those tenures ; or 
(/) any other special or local law not rt.-pealed 
either exprc.ssly or bv nece.ssary implica- 
tion by this Act. 

Extended to the Cliota Xagpur division, except the district f>f 
Manbhiim (Not., Feb, Qih, 1903). lUit the present law there is to be 
found in Act VI, Jh C., of 1908. 

Settlement laws. — The principal laws relating to settlements in 
Bengal are Regulations VH of 1822, IX and XI of 1825, and IX of 1833. 
» Act VIII, B. C., of 1879 is in force only in distrirts to which the Bengal 
Tenancy Act has not been extended. 

Realization of rents in Government and Wards’ Estates. - - 
The Acts relating to this subject are Acts \TI (B. C.) of 1868, and I 
(B. C.) of 1895. 

Sales for arrears of Government revenue. — The laws relating 
to the avoidance of tenancies and incumbrances by sales for arrears of 
Government revenue are Acts XI of 1859 (secs. 37 and 52), VII (B. C.) 
of 1868, (secs. FI and I2\ and II (B. C.) of 1895. .See Brindahatt 
Beharilals. 9 hawani Sahai^ 35 Cal., 931. 

Partition of revenue-paying estates.— I he law now regulating 
the partition of revenue-paying estates in Bengal is Act (B. C.) of 1897. 

Patni tenures. — The laws relating to pafni tenures are Regulations 
VIII of 1819 and 1 of 1820 and Acts VI of 1853 and VUl (B. C.) of 
1865. Regulation VIII of 1819 being an enactment relating to 
tenures is under sec. 195 {e) of the Bengal Tenancy Act not affected by 
that Act, and the provisions of sec. 13 of that Act have no application 
to paint tenures {Gyanoda Kanih Rai v. Bramomnyi J)ast\ 17 Calc., 162). 
But the provisions of secs. 15 and 17 of the Bengal Tenancy Act apply to 
patni tenures. The object of sec. 195 (c) is that nothing in the Bengal 
Tenancy Act should interfere with the patni law in respect of patni 
tenures, but that in other respects the Bengal Tenancy Act should be 
held to apply, as supplementing the patni law {Durjra Prasad Bando- 
petdhya v. Brindaban Rai, 19 Calc., 504). Where certain shares in certain 



Sec. 166.1 


CONSTRUCTION OF ACT. 


607 


mahah were granted in a permanent lease along with certain jote lands 
situated in those mahals by one instrument which described it as a patfii 
settlement, at a rent fixed in a lump and where in such a case there was 
no appropriation of the rent of the jote jamas as distinguished from those 
of the paint taluks : held that the settlement created by this lease cannot 
be regarded as a valid patni tenure although the parties may have 
originally agreed that the patni regulation will apply i Hayes v. Bidya 
Hand Thakur^ 3 C. L. J., 373). 

Dar-patni tenures.— tenures are not included within 
the terms of clause (r) of sec. 195. “The words ‘in so far as it relates 
to those tenures, must,’ we think, be treated as expressly limiting the 
provision to enactments relating to pafnis properly and strictly so called 
and as intended to exclude those which relate to tenures, which, although 
resembling painis^ as dar-painis^ <S:c., are not strictly paints^ not possess- 
ing all the qualities of them. '* Section 13 of this Act, therefore, applies 
to s.'iles of dar-patni tenures in execution of decrees {Mahomed Abbas 
Mandal v. Braja Sundari Debiy 18 Calc., 360). So, notwithstanding a 
stipulation in a patni lease that on default of any instalment of rent, the 
landlord shall be entitled to realize it by the sale of the patni, the pafni- 
dar is personally liable {Sourendra Mohan Taetore v. Sarttomoyi, 26 
Calc., 103). 

C onarnetion of Aa. 


Con.strnei in u 
of Act. 

Act to hu 
road suhject, to 
Acts hereafter 
p a 8 8 ful by 
L i e u t o n a nt- 
Oovernor of 
Bengal in Conn- 
oil. 


196. This Act shall be read 
subject to every Act p.assod after its 
comineucement by the Lieutenant- 
Governor of Bengal in Council. 


“ In the absence of some such provision as this, the Bengal Legislative 
Council would, owing to the wide extent of ground covered by this mea- 
sure of the Supreme Legislatuie, find itself practically debarred for all 
time to come from dealing with almost every question affecting the rela- 
tions of agricultural landlords and tenants.” (Report of the Select Com- 
mittee, dated 12th February, 1885. Selections from papers relating to the 
Bengal Tenancy Act, 1885, p. 389) Under sec. 5 of the Indian -Councils 
Act, 1892, (55 and 56 Viet., c. 14, s. 5,) the local legislature of any province 
may with the previous sanction of the Governor-General repeal or amend 
as to that province any Act or Regulation of the Supreme Legislature. 
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(5^^ Section 2.) 
Repeal of Enactments. 
Regulations of the Bengal Code, 


Number and year. 

SUIWECT OF Rf:«jui.ation. 

Extent of refeal. 

VIII of 1793 

A Regulation for re-enacting with 
modifications and amendments the 
rules for the Decennial Settle- 
ment of the Public Revenue 
payable from the lands of the 
zamindars, independent talukdars 
and other actual proprietors of 
land in Bengal, Beharand Orissa, 
passed for those Provinces re- 
spectively on the 1 8th September, 
1789, the 25th November, 1789, 
and the loth February, 1790, and 
subsequent dates. 

Sections 51, 52, 

53 » 54 , 55 , 64 
and 65, 

XII of 1805 

A Regulation for the settlement 
and collection of the Public 
Revenue in the zilla of Cuttack, 
including the parganas of Paitas- 
pur, Kummadichour, and Bagrae, 
at present included in the zilla of 
Midnapur. 

Section 7. 

V of 1812 

A Regulation for amending some 
of the rules at present in force 
for the collection of the land- 
revenue. 

Sections 2, 3, 4, 
26 and 27. 

XVIII of 1812 

A Regulation for explaining 
Section 2, Regulation V, 1812, 
and rescinding Sections 3 and 4! 
Regulation XLIV, 1793, and 
Sections 3 and 4, Regulation L, 
1795, and enacting other rules 
in lieu thereof. 

The preamble 
and sections 2 
and 3. 

XI of 1825 

A Regulation for declaring the 
rules to be observed in deter- 
mining claims to lands gained 
by alluvion or by dereliction of 
a river or the sea. 

In clause i of 
Section 4, from 
and including 
the words “ nor 
''if annexed to 
a subordinate 
tenure” to the 
end of the 
clause. 


Sohed. I.] .BNACTMENT8 REPEALED. 


Acts of the Bengal Council. 


UMUBR AND YEAR. 

Sl'DJECT OK ACT. 

Exthnt ok uipbal, 

VI of 1862 

An Act to amend Act X of 1859 (to 
amend the law relating to the recov- 
ery of rent in the Presidency of Fort 
William in Bengal). 

The whole Act. 

IV of 1867 

An Act to explain and amend Act V I 
of 1862, passed by the Lieutenant- 
Governor of Bengal in Council, and 
to give validity to certain judgments. 

The whole Act. 

VIII of 1869 

An Act to amend the Procedure in 
suits between landlords and tenants. 

The whole Act. 

VIII of 1879 

An Act to define and limit the powers 
of .Settlement-officers, (i) 

1 

1 The whole Act. 


Act of the Governor- General in Council. 


XUMliKR AND VEAU. 


J*5rB.IK< T Ol .V 1. 


EmKNI 01’ KEPB.Vl. 


X of 1859 An Act to amend the law relating to The whole Act. 
the recovery of rent in the Presidency 
of P'ort William in Bengal. 

(l) The h)llowing section of the Beng-.U Tenancy ( Amendment j Act, 18'JS, finlhor rex>C‘'ls 
Act V, J3. C., of IS94. See note, j). 

11. Bengal Act V of 1894 (an A(?t to remove doubts which hare arisen in 

eouiiectioii with the le-settleiucnt of land- revenue in tern* 
Bopeal t»f Bengal , , 1.1, i m 

AetVofisvM. porarily-setticd areas, and to amend the bcugal ieuaney 

Act, IS80) is lierch^' repealed. 


89 
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(See secCions f)6 and 57). 
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Details of payments {Tenanf s portion). Details of payments {Landlord's portion). 
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HeeCalcxUta Gazette, July 24, 1889, Sup , p. 1374. Mulified for Orissa (See Government Kotification, No. 373 L. R., 2l8t 
January, 1903, CalaUla Gazette, January 28th, 1903, Part I, pp, 81, 82). 
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Signature ot the landlord or liis authorized * ^ agent. 



Sched. iri.l 


LIMITATION. 


fil3 

SCHEDULE III. 

Limitation. 

(See section 184.) 

Part I. — Suif.<<. 


Description of Suit. 


Peril kI of Time from wliich period 

Liinibitioii. iicgins to nin. 


I. To eject any tenure-holder or 
raiyat on account of any 
breach of a condition in res- 
pect of which there is a con- 
tract expressly providing 
that ejectment shall be the 
penalty of such breach. 


One year. 


The date of the breach. 


[i (fi) To eject a non-occupancy 
raiyat on the ground of the 
expiration of the term of 
his lease. 


Six months. 


The expiration of the 
term.] 


For the recovery of an arrear ! 
of rent [in a suit brought I 
by- 


(/) a sole landlord, | 

(//) the entire body of land- 
lords, or 

{///) one or more co- sharer j 


landlords;] 



(([) when the arrear fell due 

.Six months. 

1 The date of the service 

before a deposit was 
made under section 61 on 
account of the rent of the 
same holding ; 


of notice of the deposit. 

(//) in other cases 

Three years. 

[The last day of the 
agricultural year in 
which the arrear fell 
due.] 

3. To recover possession of land 

Two years. 

The date of disposses- 

claimed by the plaintiff as 


sion. 

an occupancy-raiyat [a 

! 


raiyat or an under-raiyat] 

1 

i 

^ 1 



The new article i (^i) has been added and the words in brackets have 
been inserted by sec. 6 i, Act I, Jk C., of 190? Act I, K. Ik C., of 1908. 
The words “the last day of the agricultural year &c” in art. 2, (/>) have been 
substituted for the words “ the last day of the Bengali year in which the 
arrear fell due, where that year prevails, and the last day of the month of 
Jeyt of the Amli or Fasli year in which the arrear fell due, where either 
of those years prevails” and the words “a raiyat or an under-raiyat ” 
are substituted for the words an “occupancy raiyat ” in article (3). 
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Part II. — Appeals. 


Description of Appeal. 

Period of 
Liinitjition 

Time from which period 
begins to run. 

4. From any decree or order under 
this Act, to the Court of a Dis- 
trict Judge or Special Judge. 

Thirty days. 

The dale of the de- 
cree or order ap- 
pealed against. 

5. From any order of a Collector 
under this Act, to the Commis- 
sioner. 

Thirty days. 

! 

The date of the order 
appealed against. 


Part III. -Applications. 


Description of Application. 

lV*ri<xl <»f 
l.itiiitutioii. 

Time from which period 
begins tf» run. 

6. For the execution of a decree or 
order made under this Act, or 
any Act repealed by this Act, 
[in a suit between landlord and 
tenant to whom the provisions 
of this Act are applicable,] and 
not being a decree for a sum of 
money exceeding Rs. 500, 
exclusive of any interest which 
may have accrued after decree 
upon the sum decreed, but 
inclusive of the costs of execut- 
ing such decree ; except where 
the judgment-debtor has by 
fraud or force prevented the 
c xecution of the decree, in 
which case the period of limita- 
tion shall be governed by the 
prQvisions of the Indian Limita- 
tion Act, 1877. (Act IX of 

1 708). i 

Three years. 

i) The date of the 
decree or order ; 
or 

(2) where there has 
been an appeal, 
the date of the 
final decree or 
order of the Ap- 
pellate Court ; or 

(3) where there has 

been a review of 
judgment,' the 

date of the deri- 
sion passed on 
the review. 


Ti.e words in brackets in article 6 have been substituted by sec. 6i, 
Act I, B. C., of 1907 and Act i, E. B. C., of 1908, for the words “ under 
this Act, or any Act repealed by this Act.” 
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Article 1 . — A landlord who his waived his right to sue for the can- 
celment of a lease on the raiyat’s failure to pay six successive instalments 
is not barred by limitation from suing for cancelment on further breaches 
of the covenant {Dull Ch^nd v. Meher Chand Sahu^ 8 W. R., 138). But 
in a suit for the cancelment of a lease on the ground of an alleged breach 
of its conditions, viz, the defendant’s failure to plant 2,000 betel-nut trees 
within five years from the dite of the lease, it was held that the plaintiffs 
cause of action was not a continuing or an annually recurring one, but 
accrued when the breach actually took place, (/. r,) on the expiration of 
the stipulated five years, and that plaintiff was bound to sue within one 
year from that date {Kali Kamal Majumdar \ . Jumat Ali, ii W. R. 
452 : 3 B. L. R., App., 47). 

Ror a suit brought to eject a tenant for misuse of the land in a manner 
which has rendered it unfit for the purposes of the tenancy, the period of 
limitation is two years under art. 32, Sch. II of Act XV of 1877, (Act IX 
of 1908) (Soman Gopc v. Ra^hiibar Ojha^ 24 Calc., 160 : i C. W. N., 223). 

Article 1 (a).— Section 45 has been repealed in Bengal, and the 
period of limitation for a suit for the ejectment of a non-occupancy raiyat 
on the ground of the expiration of the term of his lease has been trans- 
ferred to its more appropriate place, Schedule III. See note, p. 161. 

Article 2 . — This. article includes a suit to recover under a lease, and 
there no distinction as to the form of the lease, or as to whether it is 
registered or not {Is/iwari P fas, id Narain Sahi v. Croiudy^ 17 Calc., 469). 
Suits for rent founded on registered contracts in respect of lands subject 
to the provisions of the Tenancy Act are governeti by the limitation pro- 
vided by this article v. Mahomed AH Khan^ 19 Calc., i). A 

registered lease granted for building purposes and for establishing a coal 
depot, not being a lease of laud for agricultural or horticultural purposes, 
does not come within the operation of the Tenancy Act and the limitation 
applicable to a suit for rent reserved in such a lease is that prescribed by 
art. 1 16 of the Limitation Act. ( Ranii^anj Coal Assoiialion v.Jadu 
Nath Ghos/iy 19 Calc., 4S9). I'hc period of limitation applicable to a 
suit for compensation for use and oc(:u:)alion of land is six years under 
art. 1 20 of the Limitation (I Batson Co, v. Ram Chand DattUy 2^ 

Calc., 799 )* 

• The words introduced into this article and into article 6 by s. 61, Act 
I, B. C., 1907, it is said in the Select Committee’s Report on the Bill, 
“will restore to suits for arrears of rent and to executions of rent decrees 
the rules of limitation originally intended by the framers of the Act to ap- 
ply to such rent and execution proceedings, as to the applicability of 
which, as explained in the Note on Clause 39 in the Statement of Objects 
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and Reasons, and in the note on clause 34 above, there may be some 
doubt.” 

See also notes to ss. 148 A, 158 B, 169, and 188 A, pp. 47 i- 73 > * 5 o 3 > 

527, 597. 

Article 2 . («).— By a condition in the lease of a falul' additional rent 
became payable in respect of all lands, which, not being in a state of 
cultivation at the time of the lease, should be subsequently brought into 
cultivation, so soon as the lessee had enjoyed them rent-free for the space 
of seven years. Rent having become due under the condition on certain 
lands, which had not been in a state of cultivation at the time of the 
making of the lease, the lessee deposited in Court, as the entire rent pay- 
able in respect of the ialtik^ the same amount as he had paid in previous 
years. In a suit brought a year after the lessor had notice of such 
deposit, to recover the entire rent payable in respect of the lands newly 
brought into cultivation, it was held that such suit, having been instituted 
more than six months after service of notice of such deposit on the lessor, 
was barred under sec. 31 of Bengal Act VIII of 1869 (Rain Satikar 
Senapati v. Bir Chandra Manikya, 4 Calc., 714'. But a suit for rent due 
for a period prior to a deposit being made under Act VIII (B. ,C.) of 
1869 is nut barred, where the contention of the defendants is that the 
tenure was the depositor’s and that the rent was due from him and not 
from them {Ramdin Simrh v. Chundt Prashad 21 W. R., 278), and 

this period of limitation does not apply to a deposit made before the rent 
\s due (Tara Afanz RTunwar/ v. //ban Afandar, 6 W. R., Act X, 98; 
Ahmed Hossain v. Keuimat, 8 W. R., 353 ; Sizrja Kant Acharya v. 
Hemanta Kumari, 20 Calc., 498. But see Mahomed ShuhuruUa v. 
Rumya Bibi, 7 W. R., 487). The notice of deposit is to be served by 
the Court, and it is, therefore, to be presumed until the contrary be 
shown, that the notice was issued and duly served {Bijui Govind Sin^h 
V. Karu Singh, 18 W. R., 531). When co-sharer landlords are jointly 
and severally entitled to the rent claimed, the service of a notice of 
deposit of rent on any one of them will not reduce the period of limitation 
to six months, as prpvided in this article (Rup Chand Mahton v, Gudar 
Singh, 6 C. W. N., 15 : 29 Calc., 283). If a tenant relies upon clause 
(a) Art 2 he must prove that there was an application within the terms 
ofsec. 61, sub-section (2) and that a proper deposit was made under 
sec. 61 and notice served on the landlord under sec. 63., (Alir Tapura 
Hossein v. Gopi Narayan, 7 C. L. J., 251). A suit by a co-sharer landlord 
when he sues for the whole rent making his co-sharers parties is governed 
by this article {Sashi Kumar Alirbahar v. Seeta Nath Banerjee, 35 Cal., 
744 )« Sec dXso Jogendra Nath Roy v. Nagendra Nath Roy, (ij C. W. N., 
1026). The amendment by Act I, B. C., of 1907 and Act I, E. B. C., 1908 
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makes this article applicable to all suits for rent whether brought by a 
sole landlord or by a co-sharer landlord. 

Article 2 (b).— The last day on which a suit for recovery of arrears 
of rent can be instituted under sec. 29, Act VIII (B. C.) of 1869, is the 
last day of the third year from the close of the year in which the rent 
became payable {Kashi Kant Bhattacharji v. Rohini Kant Rhattacharji, 

6 Calc., 325. See also Dur^a Das Chaturji v. Nobin Mohan Ghosal^ 

6 VV. R., Act X, 63 ; Umur Narain Puri v. Ararat Lal^ 7 W. R , 
301 ; Raikant Ram Rai v. Sharfunnissa 15 W. R., 523 ; Haro 

Kumar Ghosh v. Kali Krishna Thakur^ 17 Calc., 251 ; Barnamayi 
Dasi V. Barnamayi Chaudhurani^ 23 Calc., 191). The limitation 
of three years allowed for a suit to recover arrears of rent must 
reckon, not from the date of instalments, but from the day of the year in 
which the arrear becomes due {Gobind Kumar Chaudhri v. Haro Gopal 
Nay^^ II W. R., 537). This article does not appply to a suit brought by an 
assignee of arrears from the landlord {Mahendra Nath Kalatnori v. 
Kailash Chandra Doj^ra^ 4 C. W. N., 605), unless the whole interest 
of the landlord is transferred {Sashi Kumar Mirbahar v. Seetanath 
Banerjee^ 35 Cal., 744). The Rent Act recognizes payment in kind as 
rent. Nof!-paynient in kind, therefore, must be deemed to be an arrear 
of rent and as such a suit may be brought to recover it within three 
years from the last day of the Bengali year in which it shall have become 
due. But inasmuch as the actual grain is not producible at any time 
within three years from the time when it became due, the money value 
of the grain, as it stood when it was ready for delivery and ought to have 
been delivered, must necessarily be taken to represent the grain itself 
{Krishnabandhu Bhattacharji v. Rotish^ 25 W. R., 307). See note, 
p. 198. The right of a landlord to recover any sum payable by a tenant 
as drainage charges under Act VI, B. C., of 1880, accures not on the date 
on which the Collector assessed the amount payable by the tenant, but 
oil the date on which the landlord himself enters into an engagement 
with the government to pay the cost with which he is charged under 
the Act {Man Mohini Dasi v. Priya Nath Besali^ 8 C. \V. N., 640). A 
suit to recover such drainage charges. is governed by cl. (2) Sch. Ill 
of this Act (Nafar Chandra Jyoti Kumar Mukhurji\ ii C. \V. N., 57). 

The word “arrear^’ in the third column of this article means,“rent” in 
arrear, and where the Kasli year prevails, the suit must be brought with- 
in 3 years of the Jeyt year in which it fell due. The period of 
limitation is therefore not 3 years, but 2 years and 9 months {Ishivar- 
dahari Singh v. Ram Brick Rai^ 7 C. L. J., 106). A suit for the recovery 
of money payable in respect of the right to cut jungle for a certain 
time in governed by this article {Abdulla 7 C. L. J., 152). 
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When the period of limitation referred to in this article has expired, 
the plaintiff cannot be pillowed to fall back upon art. 132, Sch. I of the 
Limiation Act {Kali charan Bhaumik v. liarcndra Lai Rai^ 4 C. L. 
553)* 

As regards the changes made by s. 61, Act I, B. C., 1907 in this 
article, jt is said in the Select Committee’s report on the Bill of 1906 : 

“The present state of affairs regarding limitation for the bringing of suits 
for recovery of rent is anomalous. By this amendment, which has been made 
on the suggestion of the High Court, wo have attempted to remove the anoma- 
ly. The change will affect those portions of the Province only where the AiM 
or Fadi year prevails. There will result a slight extension in favour of the 
landlords of the period of limitation, and there can bo no reasonable objec- 
tion from the tenants’ point of view. The present custom fulfils no parti- 
cular object.” 

Article 3. — The introduction of this article is due to a proposal of 
the Rent Commission, who in their report (Vol. I, § 158, p. 71) say : “We 
have provided that one year shall be the period of limitation for a suit by 
a raiyat against his landlord to recover the possession of a holding from 
which such raiyat has been illegally ejected by such landlord in anji case 
not governed by sec. 9 of the Specific Relief Act, I of 1877 ; in other 
words, for a suit intended to try not merely the question of dispossession 
without consent, but also the question of title.” The Select Committee 
qn the Bill observed regarding this article “We consider that a 
moderately short period of limitation should be fixed for the, recovery by 
an occupancy-raiyat of land comprised in his holding, and, following the 
precedent presented by sec. 81 of the Central Provinces Act, i88r, we 
have fixed the period at two years from the date on which he is ejected.” 
(Selections from papers relating to the Bengal Tenancy Act 1885. p. 242) 
In Ramzani Bibi v. Amu Baipari^ (15 Calc., 317^, it was held that this 
article relates to suits brought by an occupancv-raiyat against his land- 
lord, and not to a suit brought against a third party, who is a trespasser. 
In Chandra Kishor De v. Raj Kishor Mazumdar^ (15 Calc., 450), it was 
similarly ruled that the suit mentioned in sec. 184, and Sched III, Part 
I, art. 3, of the Bengal Tenancy Act., 1885, means a suit by an occupancy 
raiyat as such, that is, an occupancy-raiyat claiming a right of occupancy 
as against his landlord. Then, in Saraswati Dust v. Hart Tar an 
Chakravarttiy (16 Calc., 740» was decided that this article applies to 
all suits by occupancy raiyats for the recovery of possession of land from 
which they have been dispossessed by their landlords, and in which the 
title of the raiyats is denied and put in issue. “ Their is nothing in the 
terms of the law,” it was said, “to lead us to suppose that the legislature 
provided only for suits of a possessory nature, such as was previously 
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dealt with by sec. 27 of Beng:al Act VIII of 1869.” This was followed 
in the case of Ramdhan Bhadra v. Ram Kumgir De^ (17 Calc., 926), in 
vi^ich, it was observed, but as an obiter dictum^ by Ghose, J., that “the 
words of article 3 of the new Act seem to indicate, although the matter 
is not clear, that all suits for the recovery of possession wherein an occu- 
pancy right may be claimed are to be governed by the limitation pres- 
cribed in that article.” But in Julmati y..Kali Prasanna Rai^ (28 Calc., 
127 : 4 C. \V. N., 803', in which the plaintiffs sued as occupancy raiyats 
to recover possession of land from which they had been dispossessed by 
the defendants, one of whom was one of their landlords (/. e, a co-sharer 
landlord) and the others were persons who had acted in collusion with 
him, it was decided by a Full Bench that this article was applicable. 
Then, in Bheka Sinj^h v. Nakchhed Sint'/iy (24 Calc., 40) it was ruled that 
the operation of the article is not restricted to suits against the landlord 
alone, and that it applies to a suit brought against a tenant with whom 
the land has been settled by the landlord. “We are not aware of any 
decision,” it was observed in this case, “(there is none reported) which 
limits the article against the landlord alone, and holds that it does not 
apply to a suit against a person holding under the landlord. The omis- 
sion lo ^d the landlord as a party would not in our opinion extend the 
perid of limitation from two to twelve years. It is the circumstance of 
the ouster, and the fact that a particular person has ousted the plaintiff, 
which gives rise to the necessity of his proving his occupancy right as 
against that person and, therefore, in ikes it necessary for him to sue to 
recover possession of the land, claiming it to be held by him as an occu- 
pancy raiyat.” See also Riikhit Ma/ianti v. Padda Baiin\ (9 C. W. N., 54). 
.So, too, when the dispossessing defendants have been inducted into the 
land by the agents of the landlord, {Chintamani Sahu v. Upendro Nath 
SarnakaKy 4 C. W. N., 326). .St) where an occupancy raiyat is disposses- 
sed by a person who has purchased the rights of some of the tenants at 
auction in execution of a decree for arrears obtained by the landlord, 
such person must be held to be acting in collusion with the landlord and 
the suit is governed by this article {Amiauddin Munshi v. Ulfatunnissa 
Bibiyi),C. L. J., 131)* Fhe two years period of limitation applies 
whether the dispossession be by a fractional landlord, the sole landlord, 
of the entire body of landlords {Parameswar v. Kali ^[ohany 28 
Calc., 127 : 4 C. W. N., 800 ; Annada Sttndari ChamUilini r. Kebalram 
Changay 7 C. W. N., 542.) But when the landlord is no party to the 
suit and there is nothing to show that he had any hand in the ouster, the 
period of limitation applicable is twelve years, though the defendant may 
claim to hold under the same landlord as the plaintiff* {fradat v. DalUy 
I C. VV. N., 573). See also Maharam Ali v. Tukha Aliy (9 C. W. N., 
ccxxxi) ; and Ramijulla v. Ishab Dhaliy (6 C. W. N., 702 ; 29 Calc., 610), 
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which overrules Hara Kumar v. Nasarudin^ (4 C. W. N.> 665), in which 
it was held that this article applies, if after the ouster the dispossessing 
defendants took a settlement from the landlord. If the suit is brought 
against the landlord, it is immaterial whether he is described as such in 
the plaint or not {per Ghose J., in Ramdhau BJiadro v. Ram Kumar Dc^ 
17 Calc., 930). But the special limitation of two years, as laid down in 
this article, does not apply to a case where an occupancy raiyat has been 
dispossessed from his holding by his landlord, not as a landlord, but as a 
purchaser of the holding in execution of a decree for rent (A/d/at Charau 
Mukhurji v. 7 / 7 //, 2 C, \V. N., 175 ; Miihomed Khalil v. Hireudro Nath 
Bhuttacharji^ 5 C. L. J., 650) ; or as purchaser of the riyht, title and in- 
terest of a tenant at a sale held in execution of a rent decree obtained by 
him as a co-sharer landlord {Bra jo Kishor Mahapatra v. Sarasivati D,id 
6 C. W. N., 333), or to one where a suit is brought by a person 
who has purchased the right of an occupant tenant as against one 
who happens to be the landlord and who claims to maintain his posses- 
sion by virtue of a decree which he has obtained for possession as 
against the occupant tenant, the mortgagor ( Dinohand/iu Shaha v. Lalif 
Mohaft Maitro^ 2 C. W. N., 595). When a raiyat has been dispossessed 
by one co- sharer landlord but his title has been recognised by al^parties 
concerned and the recognition has been up to within two years of the 
institution of the suit, the suit is not barred under this article (Saraf- 
udin Mandal Chandra Man! (Jup/a, 5 C. W. 4051. 'I'his article 
does not apply to a suit for the recovery of possession of hon'iestead land 
not held as part of an occupancy holding (Ahdul \\ Ku/han, i C. W. X., 
clxxi), or to suits brought by other than occupancy raiyals {per (ihose J., 
in Ramdhan Bhadro v. Ram Kumar De^ 17 C>alc., 930), c. by under- 
raiyats for the possession of land sub-let to them by an occupancy-raiyal 
{Bhagban Chandra Saha v. Jagneshar Ghosh, 2 C. W. X^, cccxviii). 
This period of limitation runs from the date of actual dispossession. A 
plaintiff cannot have a fresh start of limitation from the date of attach- 
ment by a Criminal Court under sec. *146, Crim. Pro. Code {Deo Naynin 
Chaudhuri v. Webb, 28 Calc., 86 : 5 C. W. N., 160). 

All this is changed in Bengal by the substitution by s. 61 (3), Act 1 , 
B. C., of 1907 of the words “a raiyat or an under-raiyal” for “an 
occupancy- rai yat 

Article /3. — This article applies ncit only to decrees under the Bengal 
Tenancy Act, but on its introduction into any territory, division or dis- 
trict to decrees made under “any .Act repealed by this Act,” — consequent- 
ly, to decrees passed under Act X of 1859 or Act VIM, B. C., of 1869, as 
the case may be. The words “inclusive of costs” in this article set aside 
the ruling of the High Court in Kadambini Debi v. Kailash Chandra 
Pal, (6 Calc. 554). Decrees for arrears of rent are decrees made under 
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the Tenancy Act within the meaning of this article, and the “ final decree ” 
mentioned in this article must be the final decree in the suit, and cannot 
be held to include an order in appeal upon an application to set aside 
that decree under sec. io8 of the Code of Civil Procedure (Baikanta Nath 
Mittra v. Ag/ior Nath BasUy 21 Calc., 387.) An application for the 
execution of a decree for rent made more than three years after the date 
of that decree is barred, even though the decree-holder has t^ken some 
step aid of execution in the \nitrv'A\ {Sahib Bai v. Gaui^adhar Prasad^ 
r C. L. J., loin). An application for execution of a decree for a sum 
not exceeding Rs. 500, obtained by a co-sharer landlord for his share 
of the rent is governed not by this article, but by art. 179 of vSch. II of the 
Limitation Ac:t {Kedir Nath Banttrji v. Ardha Chandra Bai, 29 Calc., 
!54 : 5 C. W. N., 763). lint this is changed by s. 61, Act I, IL C., 1907. 
See note to article 2, p. 615. 

Article 6. Limitation runs from date of decree.— Under 
sec. 58, Act VIII (B. C.) of 1869, limitation runs from the date of the 
decree and not from the dates of payment of instalments {Mamfazul Hak 
v. Nirbhai Sin^i*h^ 9, Calc., 711 : 12 C. L. R., 318). Similarly, under the 
Tenancy Act, limitation runs from the date of the decree and not from the 
date fixed for payment of the decretal amount {Bam Sadoi Mukhurji v. 
DiVarka Nath Mukhurji ^ 22 Calc., 644). An acknowledgment of liability 
under s. 19 of the Limitation Act maile by a judgment-debtor to the 
decree-holder’s right to execute a rent decree gives the decree-holder a 
fresh starting point fur counting the period of limitation prescribed by 
art 6, .Sell. HI {Uarihar T.al v. Gunendra Prasad^ 9 C. \V. N., 1025 J 
Bakhal Chandra Tewari v. Hcman^^ini Dcln\ 3 C. L. J., 347). 

Applications in continuation of former proceedings. — 
When the execution of decrees has been unavoidably stayed owing to 
proceedings in Court c. .v"? proceedings to set aside the decrees which 
it is sought to execute, the Courts have mitigateil the rigour of the provi- 
sions of the Limitation Act by regarding applications for execution made 
after the expiry of the period of limitation, not as fresh applications for 
execution, but as applications made in continuation of former proceedings. 
This rule w*is first laid down in the case of Biaru i'uhobildarini v. 
A^a.ir //osscifiy { 2 j \\\ R., 183), which was followed in Bam v. 

Gardner^ {\ All., 355) ; Kalyanbhai Dipchand v. Ghanasfu\m Lai Jadu- 
nathji^ (5 Bom, 29) ; Issari Dasi v. Abdul Khaiak, (4 Calc., 415) ; and 
Basant Lai v. Batul Bibj (6 All. 23). This doctrine was applied to a 
rent decree under Act VTII (H. C.) of 1869 in Chandra Pradhan v. Gopi 
Mohan Saha^ (14 Calc., 385), and to decrees under this Act in Baikanta 
Nath Mitra v. Ay^hore Nath Basu^ (21 Calc., 386) ; but only so fiir as 
regarded property mentioned in the former application. See also Ram 
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Sunday Sanyal v. Gopeshar Mtistafi^ (3 Calc., 716) ; and Hart Charan 
Basu V. Sabatdar, (12 Calc., 161). The decree -holder obtained a decree for 
rent on the i2th January 1892, and made an application for execution on 
the loth March 1892, which was dismissed on the ground of informality 
on the 30th June 1892. On the rst July 1893, a temporary injunction was 
issued, restraining the decree-holder from executing the decree pending 
the decision of a suit brought by the judgment-debtor in which it was 
enfer alia prayed to set aside the decree which had been executed. 
The suit was decreed by the High Court, but on appeal it was dis- 
missed and the injunction was dischaived on the 20th May F897 ; /tefd, 
that the application of the rent decree dated iSth May 1897 was barred ; 
the decree-holder was not entitled to a fresh starting point from the 
20th May 1897 {Sarup Ganjan Sini(h v. Wuttson ^ Co.^ 6 C. W. N., 735). 

Court fees. — Section 7, cl (ii) (c) of the Court Fees Act (VII of 1870' 
does not apply to a suit for possession of an occupancy holding brought 
by the tenant against the landlord, as well as the person whom the 
landlord has inducted into the land ; the Court-fee payable on the 
plaint in such a case must be computed on the market value of the pro- 
perty which the plaintiff seeks to recover, Farzand Ali v. Mohant Lai 
Puri, (32 Calc., 268). 
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APPENDIX I 


RULES UNDER THE BENGAL TENANCY ACT 
MADE BY THE 
LOCAL GOVERNMENT, (i) 


NOTIFICATION. 


No 2705T. K.—T/ic 31st October^ rgoj. In exercise of the power 
conferred upon him by sub-section (2) of section 61, section 134 and 
section 189 of the Bengal Tenancy Act, 1885 (VI 1 1 of 1885), the 
Lieutenant-Governor is pleased to direct that the following revised rules 
under the said Act, which, subject to the modifications now made therein, 
were published in accordance with the provisions of sub-sections (i), (2) 
and (3) of section 190 of the said Act, at pages 1371-' *398 of the 
Calcutta (Lazette, Part I, of the 7th August 1907, shall be substituted 
for the like rules, which were published with the notification dated the 
2ist December 1885, at pages 1255—1268 of the Calcutta Gazette, Part I, 
dated the 23rd idem, as subsequently added to, modified or altered up 
to the date of this notification. 

K. A. GAIT, 

Off'ii. Chief Si\y. to the Govt, of Benf^nl, 

Government Rules under the Bengal Tenancy Act, 1885 
(VI 1 1 of 1885), modified by stdsequent legislation] 

CHAPTER I.-Generae. 

I. In carrying out the following rules, Revenue-officers shall have 
regard to the instructions of the Board of Revenue for the guidance of 
Revenue-officers, so far as such instructions are consistent witji the 
rules herein prescribed under Act VIII of 1885. 

(*) liy Notification No, 292, L. H., publis^hcd in the CnkuUa Onzetfe 
of tho 25th Jany, 1893 Part I, p. 59, those wiles were declared to be in force 
in Orissa mo far am they rolati^ to the sections of llie Act, which have been 
or may be extended to Orissa. 

40 
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2 . Except where otherwise provided for by law or by these rules 
all proceedings and orders of Revenue-officers, passed in the discharge 
of any duty imposed upon them by or under this Act, shall be subject 
to the supervision and control of the Board of Revenue ; and the 
proceedings and orders of each Revenue-officer under this Act shall be 
subject to the supervision and control of the Revenue-officers to whom he 
may be declared by the Board of Revenue to be, for the purposes of the 
Act, subordinate. 

The Collector and the Commissioner, in whose jurisdiction operations 
under these rules are in progress, shall be entitled to inform - themselves 
of the nature and progress of such operations. 


Board 's htsiruciiotis. 

Under this rule Assistant Superintendents of the Survey Department 
appointed to be Revenue-officers are declared to be subordinate to 
Deputy Superintendents of the Survey Department appointed to be 
Revenue-officers. Assistant Settlement Officers are declared to be subor- 
dinate to Settlement Officers, and Settlement Officers are declared to be 
subordinate to the Director of Land Records or to the Commissioner, or 
Collector, as the Board shall, in each case, direct. 

3 . Where no other mode of service of notice is prescribed by the 
Bengal Tenancy Act or by these rules, service shall be effected in the 
manner prescribed for the seevice of summons on a defendant under the 
Code of Civil Procedure, if the notice is addressed to one or more persons ‘ 
occupying or owning the same holding or tenure ; and if it is addressed 
to a number of persons occupying or owning different holdings in the same 
village, the notice shall be served in the manner prescribed for the service 
of summons on a defendant under the Code of Civil Procedure, orhy pro- 
clamation and beat of drum, and by posting it, in the presence of not less 
than two persons, on some conspicuous place in the village, and also by 
fixing it up in the village office, if any, where the rent is usually paid.(^) 

(») This rule is evidently intended tu apply to those cases wliero the Act 
speaks of the service of a notice and not merely of the giving of a notice 
(Madhah Bam v. Dayal Chandra Ohosh, 25 Calc., 445 : 2 C, W. N., 108). 
A notice to quit under sec. 49 must be served in the mcxle prescribed by this 
rule (TaradoH Malakar v. Bam Dayal Malakar, 2 U. W. N., 125 ; Lohiath Oop 
V. Pilamhar Gho^h, 3 C. W. N., 125; Makhan Lai v. Kuldip Narain, 21 
Calc*, 774). 
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CHAPTER II.— Staple Food-crops and Price-lists. 

4. Section sg (/). — The local areas under sub-section (i) of section 39 
shall be those entered in Schedule II annexed to these rules, and 
the mart specified in the same schedule for each local area shall be that 
at which prices shall be recorded. 

5. Section jg (/). — The Collector, after such inquiry into the relative 
extent to which particular food-crops are grown in his district, as he 
may think necessary, shall cause a notice to be affixed in his office 
and in the sub-divisional office, specifying the food-crop or food-crops 
which in his opinion is or are most extensively grown in each local area. 

The notice shall distinguish, as far as may be practicable, between 
crops grown on high lands and crops grown on low lands and shall 
fix a day, not being later than fifteen days after the publication of such 
notice, on which objections will be taken into consideration. 

On the day so fixed the Collector shall take into his consideration 
the objections, if any, to the enumeration of staple food-crops proposed 
in the notice ; and shall report his opinion thereon to the Board of 
Revenue. 

The Board of Revenue shall submit the Collector’s opinion to the 
Local Government, with such remarks as may seem to them necessary. 

The Local Government, after considering the reports of the Collector 
and the Board of Revenue, shall determine and notify in the Calcutta 
Gazette what shall be deemed staple food-crops in each local area. 

Until further orders the crops shown in column 3 of Schedule II 
hereto appended shall be deemed staple good-crops for the purposes of 
section 39. 

6. Price-lists of staple food-crops shall be prepared on one market 
day in the month at intervals of not less than twenty days. This market 
day shall be selected by the Collector, subject to the control of the 
Board of Revenue. 

7. The price recorded for each staple food-crop shall be the pre- 
vailing retail price at which that crop was actually sold in the mart to 
which the price-list refers on the day selected under the last preceding 
rule. 


Board^s Instf uc/ions. 

Under this rule the price recorded for each staple food-crop shall 
be the prevailing retail price at which that crop was actually sold in 
the mart, to which the price-list refers, on the day prescribed in rule 6 of 
the rules issued by Government-- 

(a) The price recorded should be the average of the prices of the 
different qualities of the staple crop. 
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((>) The price should always be given in seers of 8 o tolas, standard 
weight, per rupee. 

{c) Care should be taken that the price of the staple cxo^s grown 
in the locality is taken into account and not of those imported, 

{d) When rice is the staple, the price to be recorded is the 
average of the common qualities of husked rice (mofa chual, 
as distinguished from paddy, consumed for the time being by 
the middle and poorer classes. 

(e) The average price of the various kinds of aman should be 
shown throughout the year, and that of aus separately during 
the months in which it is sold. 

(/) The price of o/dnnd ne70 crop should be shown separately 
when both are being sold at the mart. 

8 . (i) Price-lists shall ordinarily be prepared by a gazetted officer 
not below the rank of a Sub-Deputy Collector. Hut in special cases 
where a Sub-Deputy Collector is not available, the Collector may 
authorize a kanungo to prepare the lists. 

i2) Where prices are recorded at marts, other than those at the head- 
quarters of districts, the Collector may, with the sanction of the Com- 
missioner, authorize a Sub- Registrar to prepare the lists on days when no 
gazetted officer or kanungo is available. 

( 3 ) One or two respectable inhabitants of the locality shall always be 
asked to assist in the preparation of price-list and the list shall be signed 
by at least one of them as well as by the officer preparing it. 

9 . Every officer charged with the preparation of price-lists shall keep 
a record shewing, as far as praticable, — 

(a) the date of his visit to the mart at which prices are to be 
recorded ; ♦ 

ir (^) the names of vendors and purchasers, the quantities sold and 
the price thereof, for any sales effected in his presence. 

Board^s Instructions, 

The record prescribed to be kept up with the officer charged with the 
preparation of price-lists under this rule should also contain entries 
showiivg the vernacular names of the description of rice and the qualities 
of the other staples from time to lime, so as to afford a basis for com- 
parison with qualities and price which maybe recorded at any future 
time, and also in order that whenever a change occurs in th# officers 
charged with the preparation of these lists, the new officers may have 
the means of ascertaining the qualities of the staples selected by his 
predecessor. 
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lo. When price-lists are prepared at the sadar sub-division by an 
officer other than a Covenanted Deputy Collector, or at other sub- 
divisions by an officer subordinate to the Sub-divisional Officer, or by 
a Sub-Registrar, they shall be submitted to the Covenanted Deputy 
Collector, or to a Deputy Collector specially nominated by the Collector 
for the purpose, or to the Sub-Divisional Officer, as the case may be. 
Such officer shall scrutinize the lists ; he may call for explanation and 
cause manifest errors to be corrected and, having satisfied himself of 
the accuracy of the lists, he shall countersign them. 

ir. The price-lists shall be published for not less than one week 
at the marts to which they respectively refer, at the Collector's or 
Sub-divisional Office, and at every police-station and munsifi in the 
local area. * 


Board Insiriiciions. 


The lists shall be published under this rule in the form subjoined : — 
Price-list for month of 19 . for local area 

sub-division district is published 

under clause (3) of section 39 of the Bengal Tenancy Act, ’1885 
(VIII of 1885), 

Any objections which any landlord or a tenant of the aforesaid local 
area may have to any entry in this list should be presented to the 
Collector, in writing, within a month from the date of its publication : — 


Staple food-crop! 

4 

Number of seers of 

So tolas sold per 
• rupee. 

Kkmarks. 


I 

i 

! 

! 

♦ i 

1 

! 

i 

1 * 

i 


District 

Sub-division 


Signature of the offher preparinet 
the list. 


Collcctorate 


Dated 


ig . 


Bank 
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12. After the expiry of the term of publication of the price-lists in 
the mart to which they refer, as mentioned in the last preceding rule, 
the lists shall be submitted to the Board with any objections made to 
them, and with the opinions of the officers, who prepared and counter- 
signed them, and of the Collector, on such objections. 


Board Instructions . 

(rt) The lists shall be submitted to the Board in the following 
form : — 

Price-list for the month of igo . 

District 

Local area 

Mart 


Staple 
food-crop 
or crops. 

1 

1 

Number 
of seers of 
80 tolas 
standard 
weight 
per rupee. 



1 

Substance 
of objection 
[1] if any. 

Opinions of the officer 
wlio prepared the list 
and of the officer who 
examined it under 
rule 10 and of tlie 
Collector on such 
objection. 

Remarks. 






[i] Any objections made to this list must be forwarded with it. 
Signature of ojfficer who examined Signature of officer 

the list under Rule lo who prepared the 

list___ 

Rank Rank 

Date Date^ 
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(d) Whatever the dates fixed for recording prices in local markets 
may be, the lists should be submitted to the Board of Revenue 
immediately after the expiry of one month from the date of 
their publication in the mart to which they refer. 

{c) In submitting the lists to the Board, the recording officer 
should invariably explain in the column of remarks causes of 
variation in prices quoted during the period under report as 
compared with the last preceding return. The Collector 
should, after satisfying himself as to the correctness of the 
statement, initial it. The Collector should, in submitting the 
lists for the whole district, explain any marked difference 
between prices ruling in the several local areas of his 
district. 

CHAPTER III.— -Landlords’ Improvements. 

13. Scciiofi So . — An application for the registration of a landlord’s 
improvement may be presented to the Collector of the district or to the 
officer in charge of the sub-division in which the land benefited by the 
improvement is situated, or to any Assistant or Deputy Collector who 
may be specially appointed by the Government to receive such applica- 
tion. It shall, as far as practicable, be in the form (Form I) specified in 
Schedule I appended to these rules, and five copies shall be submitted 
in respect of each village benefited. 

14. The officer receiving the application shall fix a date for hearing 
objections to the same. He shall send, by registered letter, copies 
of the application, with intimation of the date so fixed, to those of the 
tenants in each village whose names are ’mentioned in column 8 of the 
application. He shall also give notice to the tenants generally by beat 
of drum and by causing a copy of the application and notice of the date, 
fixed for hearing objections thereto, to be fixed up in the presence of not 
less than*two persons in some conspicuous place in every such village. 

The expenses of such service and publication shall be borne by the 
applicant for registration. 

15. The officer may make over the application to any of his subordi- 
nates, not being below the rank of a Sub-Deputy Collector, for local 
inquiry and report, and shall, in that case, fix a date forbearing tl^p report, 
and shall cause such date to be notified to the parties concerned in the 
manner set fourth in rule 14. The inquiry shall be limited to the ascertain- 
ment of the fact whether the alleged improvement is of such a nature as 
to come within the meaning of section 76 (2) of the Bengal Tenancy Act, 
or not ; whether it falls under sub-clause (f) of that section, and if so, 
wh'thir any enhancement of rent is being paid for the original improve* 
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ment, and whether the cost of the improvement has been correctly stat- 
ed in the application. 

16. On the date so fixed, or on any date to which the proceedings 

may be adjourned, the officer shall hear summarily such of the parties and 
their witnesses as may attend, and shall consider any report submitted to 
him under rule 15. He shall then decide whether the work is an improve- 
ment as defined in section 76 (2) of the Bengal Tenancy Act, and whether 
the landlord is entitled to register it, and shall accordingly order it to be 
registered with such modifications of the figure in column 6 of the appli- 
cation as he may deem fit, or shall refuse registration. If the work is fit 
to be registered as an improvement, the officer shall record clearly whether 
it falls under sub-clause (e) of section 76 (2) ; and, if so, whether any 
enhance.-nent of rent is being paid for the original improvement, and, 
if so, how much. * 

17. Nothing hereinbefore contained shall preclude the officer receiv- 
ing the application from holding a local inquiry in person, and from 
ordering the improvement to be registered, or refusing registration in 
accordance with the result of the inquiry so held. 

18. If an order refusing to register an improvement is passed by an 
officer lower in rank than the Collector of the district, such order shall 
not take effect until confirmed by the Collector of the district. 

19. Section Si (/). — Evidence relating to any improvement under 
sub-section (i) of section 81 shall be recorded by the Revenue-officer 
specified in rule 13, who shall exercise the powers of a Civil Court in .the 
trial of suits, and shall be guided by the provisions of sections 182 and 
184 of the Code of Civil Procedure. 


CH.APTER IV.— Record ok Proprietors’ Private La^ds. 

20. Section //.S’,— Applications under section 1 18 may be made to the 
Collector of the district, or to the officer in charge of the sub-c|jjrision in 
which the land in question is situated, or to any Assistant or Deputy 
Collector specially empowered by Government to receive’ such applica- 
tions. If the application is made to the Collector of the district, he may 
transfer it for disposal to any officer empowered by Government to 
receive it. 

21. The application shall be signed by the party making it, and shall 
contain the following particulars, so far as the applicant is able to furnish 
them ; — 

(a) the name, tauzi number, and Government revenue of the estate; 

ifi) the names of the registered proprietors, and the share held by 
each ; 
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(0 the specification of each plot of land referred to in the application, 
showings the village in which it is situated and the area and 
boundaries of each plot, if known ; 

(d) the names of the tenants (if any) in occupation of each such plot ; 

and 

(e) the grounds of the application. 

22. On receipt of the application the officer shall make such inquiry 
as he may think fit by examining the applicant or his agent, and may call 
for further particulars before ordering further proceedings. 

23. If the area of the lands has not been already ascertained by 
measurement made by competent agency under the authority of Govern- 
ment, or if for sufficient reason a further measurement is considered 
desirable, the officer shall order the lands to be measured and shall esti- 
mate.the cost of measurement in accordance with the rules for the time 
being in force for the measurement of lands in partition cases, and shall 
require the applicant to deposit the amount either at once or in such 
instalments as he may deem fit. 

CHAPTER V,— Service of Notices. 

24. Sections 12^ /j, /j, and iS . — Notices under sections 12, 13, 15 
and 18 shall contain, so far as may be possible, the particulars given in 
the forms contained in Schedule I (Forms 2 to 7). 

Board's Instructions. 

Notices received by the Collector from the Registering Officers or 
from the Civil Courts will be accompanied hy chalans (either the originals 
or the duplicates), and when issuing notices to the landlords, the 
Collector should see that they always bear the number of the Treasury 
chalan with which the fees are deposited. 

25 {(i). Where there is a sole landlord, or where two or more persons 
are jd5nt-landlords, and have a common agent such as is referred to in 
section 188, or a common manager appointed under section 95, the notices 
shall be served on such sole landlord or his agent, or on such common 
agent or manager, as the case may be. 

{f>) Where there is more than one landlord, and no common agent 
or mana'.*er has been appointed, a notice shall be served on^each joint- 
landlord. 

26. In each case under the preceding rule the notice shall be 
forwarded by post, in a letter registered under Chapter VI of the Indian 
Post Office Act, 1898 (VI of 1898) and an acknowledgement obtained. 

27. In the cases mentioned in rule 25 (n), the landlord’s fee shall be 
transmitted by money-order to the sole landlord or his agent, or to the 
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common agent or manager, as the case may be, at the time when the 
notice is issued. The coupon attached to the money-order shall contain, 
so far as may be possible, the particulars given in the forms contained 
in Schedule i. 

28. If, in cases where the amount of landlord’s fee is transmitted by 
money-order, the sole landlord or his agent or the common agent or 
manager refuses to accept payment thereof, and, in all other cases where 
no application is made for payment of the landlord’s fee, the amount shall 
be kept in deposit in the Collector’s office for three years from the date of 
the service of the notice and on the expiry of that time it shall be forfeit- 
ed to the Government. 


Boards s Instructions. 

Instead of making separate application for refund in the case of a 
cash deposit, the landlord, when there is more than one deposit relating 
to the same month, may in one petition apply for payment of items up 
to the limit of twenty. 

The petition should, however, bear the Court-fee stamp* that would 
have been levied for as many separate applications as the number of 
items covered by the single petition. 

The landlord is required to file, with the application for refund, the 
notices served upon him by the Collector appertaining to the items to 
be refunded. 

29. The Collector or any other officer who signs the order for the 
notice to be served shall satisfy himself that the landlord’s fee and other 
fees and charges realised in cash have been paid into the treasury, (i) 

29 A. When the tenancy is held under a single landlord, or under 
two or more landlords having one common agent or a common manager 
such as is referred to in rule 25(a), the process fee to be paid under 
sub-sec. (2) of section 12, shall be 12 annas, inclusive of the cost of 
posting the notice referred to in sub-sec. (3) cf section 12, of registering 
it under the Indian Post Office Act, 1898, and of obtaining an acknow- 
ledgment of its receipt. 


•ApplioatioDH or cLahns for th« refjind of lanclIord'H foes held in de}M>H{t. are liable to eoiirt- 
fee, under tK)th chin^MJH f/t) and fd Article I </f Sehedule 11 <#f the ('oiirtdeeH Act, of one 
unna when the*arnouiit claimed is Ichh than K». .'/i un«l of ci^fht niimiH in other cnHCK. When, 
however, the amount claimed not exce«jd fin. ‘jr», .and the npplieatioii is made within 

three monthH of the date of the depohit, under Government of IndiM's Notification No. H41>, 
daterl the l»ith February IHS.'i, iiubllnhed on pfijfe I'JJ of the (iiizntf of ituUn of the 17th idem, 
no coui't-fec Is required Htiard'H*(Jireular Order So, ‘J of June 1'<1>4. 

fl5. Section 45 of the Act has l>cen rcfwaled. The rule for tlie service under «ec. Vj was 
as follows; — 

Sertion 45.— Notice to a raiyat to ouft under this section Hhidl ho Hcrved through the Court 
having iurisdirrlfon to enUnlain a suit for eicetrnent from the holding in the nmniier prescrib- 
ed for the service of a sumiiioiiH on a defendant under the Gode of Civil Proeetluro, and shall 
be subject to the satne prtxcss fee. 
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When the tenancy is held under two or more landlords not having one 
common agent or common manager, the said process fee of annas 12 
shall be paid in respect of the original notice in form 3, and a further 
process fee of four annas shall be paid in respect of each landlord or group 
of landlords having a common agent or a common manager on whom 
the service of a special notice is required by rule 25(^). 

30. Section 4.6 (^) — The agreement under sub-section (2) of section 46 
shall be filed in the Court having jurisdiction to entertain a suit for arrears 
of rent of the holdmg, and shall be served o n the raiyat in the manner 
prescribed for the service of summons on defendant under the Code of 
Civil Procedure, on payment of the fee prescribed by the High Court. 

31. Section 46 (4 ). — The notice under sub-section (4) of section 46 
shall be filed in the Court having jurisdiction to entertain a suit for arrears 
of rent of the holding, and shall be served on the landlord in the manner 
prescribed for the service of a summons on a defendant under the Code of 
Civil Procedure, on payment of the process fee prescribed by the High 
Court. 

32. Section 6j (2).— In cases (^i), {b) and (d) of section 61 referred to 
in sub-section (2) of section 63, the notice of the receipt of the deposit 
shall be served by forwarding the notice by post in a letter registered 
under Chapter VI of the Indian Post Office Act, 1898 (VI of 1898), or, 
where the Court may deem it necessary, in the manner prescribed for the 
service of a summons on a defendent under the Code of Civil Procedure. 

33. Section y2 {2 ). — The general notice referred to in sub-section (2) of 
section 72 may be published by the transferee by fixing up a written 
notice to the tenants in the village office or in the presence of not less than 
two persons in some conspicuous place on the lands, and by proclaming 
to the tenants by beat of drum, in every village to which the transfer 
extends, that the interest of the former landlord has passed to the trans- 
feree. The transferee may, if he thinks fit, apply for service of the notice 
to the Court having jurisdiction to entertain a suit for arrers of rent of the 
holding, and the Court shall thereupon serve the notice as hereinbefore 
prescribed on payment of the process-fee prescribed by the High Court. 

34. Section Notice under section 73 shall be in writing and 
shall be delivered to the landlord or his agent, or, where two or more 
persons are joint-landlords, to their common agent referred tojn section 
188, or to their common manager appointed under section 95, as the case 
may be, at the landlord’s village office, or at such other convenient place 
as may be appointed by the landlord for the payment of rent under sub- 
section (2) of section 54. When there are two or more joint landlords 
without a common agent or manager the notice shall be served at the 
village office of the principal co-sharer or at such other places as may be 
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appointed by each of the landlords for payments of rent under sub-section 
(2) of section 54. 

35. The raiyat may, if he ‘thinks fit, cause the notice to be served 
through the Civil Court having jurisdiction to entertain a suit for arrears 
of rent of the holding in the manner prescribed for the service of a sum- 
mons on a defendant under the Code of Civil Procedure, on payment of 
the process-fee prescribed by the P^gh Court. 

36. Section S6 (2) and (4).--U the raiyat elects to proceed under 
sub-section (2) of section 86, he may personally serve a written notice of 
his intention to surrender on his landlord ; but if he elects to proried 
under sub-section 4 of the said section, the notice of the raiyaPs intention 
to surrender shall be served on the landlord in the manner prescribed 
for the service of a summons on •a defendant under the Code of Civil 
Procedure, on payment of the process-fee prescribed by the High Court. 

37. Section — A notice of the tenant’s abandonment of his holding 
under sub-section (2) of section 87 shall be in the form f Form 8) con- 
tained in Schedule I, and shall be submitted in duplicate. One copy 
shall be published by beat of drum upon the holding alleged to be 
abandoned, and then kept in the record, and the other copy shall be 
affixed, in the presence of not less than two witnesses, to some 
dwelling-house, or tree, or other conspicuous object upon the holding. 
The fee payable by the landlord shall be Re. i. 

38. Section /jj.— Notice to the tenant under section 1 55 shall be 
filed in the Court having jurisdiction to entertain a suit for arrears of rent 
of the holding, and shall be served in the manner prescribed for the 
service of a summons on a defendant under the Code of Civil Procedure, 
on payment of the fee prescribed by the High Court. 

38A. Section //d.— The fee to be paid for notifying an incumbrance 
to the landlord shall be the sum required for serving on the landlord 
a copy of the instrument creating the incumbrance, such copy shall 
be served in the manner prescribed for the service of summons on a 
defendant under the Code of Civil Procedure. 

39. Every requisition from the Civil Court to the Collector for certi- 
fied copies of, or extracts from, the record-of-rights shall, so far as may 
be possible, contain the particulars specified in the form (Form 9) in 
Schedule I. The copy or extract shall be certified to be correct by sulch 
officer as may be Appointed by the Collector for the purpose. 

CHAPTER VI.—THE PROCEDURE TO HE FOLLOWED HY REVENUE- 
OFFICERS IN REGARD TO THE REC0RD-0F RI<;HTS AND SETTLE- 
MENT. 

40. (a) Every Revenue-officer appointed by the Local Government 
under the designation of “Settlement Officer” or “Assistant Settlement 
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Officer” for the purpose of making surveys, records-of-right, settlement 
of rents, deter'mination of proprietor's private lands and such like pro- 
ceedings, or any one or more of them, under the Bengal Tenancy Act, 
1885, is hereby vested with — 

(i) all the powers exercisable by a Civil Court in the trial of suits ; 

(ii) powers to enter upon any land and to survey, demarcate and 

make a map of the same ; 

(iii) all the powers of an Assistant^ Superintendent of Survey and a 
Deputy Collector under the Bengal Survey Act, 1875 ; and 

♦ tiv) power to cut and thresh the crops on any land and weigh the 
produce with a view to estimating the capabilities of the soil. 

(d) A Revenue-officer who, under the designation of “Settlement 
Officer,” has been appointed by the Loqal Government for the purpose of 
making a survey and record-of-rights and settlement of rents under Chap- 
ter X of the Bengal Tenancy Act, 1885, shall have power by general 
or special order to make over for disposal to any officer subordinate 
to him (who has been duly empowered, under the designation of Assist- 
ant Settlement Officer, to act as a Revenue-officer under the provisions 
of the same Chapter of the same Act), — 

(i) objections preferred under section 103A, 

(//) the settlement of fair rents (including the preparation of a table 
of rates), 

(ui) the prepviration of a Settlement Rent Roll, under Chapter X, 
Part II, of the Act, in any area, 

(iv) applications for the settlement of fair rents under section 105, 

(z/) suits instituted for the trial of disputes under section 106, and 

(vf) applications for the commutation of rents under section 40. 

(c) A Revenue-officer so appointed under the designation of Settle- 
ment Officer dhall, on the applicaticn of any person interested and after 
giving notice to other persons interested, and hearing any objections pre- 
ferred, or of his own motion without giving such notice, have power to 
withdraw, from the Hie of any Assistant Settlement Officer subordinate 
to'him, any of the matters specified in rule 40 (^) above, and to dispose of 
them himself, or to transfer them for disposal to any other Assistant 
Settlement Officer subordinate to him who has been duly empowered to 
act as a Revenue-officer. 

(t/) On the application of either party to a suit under section 106, 
after giving notice to the other party and hearing any objections prefer- 
red, or of his own motion without giving such notice, a Revenue-officer 
so appointed under the designation of Settlement Officer may transfer to 
such competent Civil Court as the District Judge may designate, the trial 
of a suit or of any class of suits instituted for the decision of a dispute or 
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disputes which involve important and complicated questions of right and 
title or claims to be put in possession. 

(e) In the case of an uninhabited village, any general notice to be 
served or publication to be made under the rules in this Chapter may be 
served or made in any inhabited village contiguous to that village, or if 
there be no inhabited village cotiguous to that village, in the inhabited 
village nearest to that village or in the village in which the tenants and 
occupants of the lands of the uninhabited village are believed by the 
Revenue-officer to reside. 

41. Deputy Superintendents of Survey and Assistant Superintendents 
of Survey employed in operations under these rules are hereby declared 
to be Revenue-officers for the purpose of performing any duty imposed 
upon them by these rules, or by instructions consistent with these rules, 
issued by the Board of Revenue. They are hereby vested with the powers 
specified in section 189 (i) (/^), provided that an Assistant Superintendent 
shall not exercise the powers vested in a Superintendent under the Bengal 
Survey Act, 1875 (Ben. Act V of 1875). 

Ptveedure for Cadastral Smvey^ Rccords-of rights and 
Settlements of Rents. 

42. The processes shall be — 

A. — Demarcation of boundaries. 

B. — Measurement. 

C. — Khanapuri, i. <?., preliminary preparation of the record. 

D. — Attestation of the record. 

E. — Publication of the draft record. 

F. — Disposal of objections under section 103A. 

G. — Settlement of fair rents in cases in which a settlement of revenue 

is being, or is about to be made.. 

H. — Final publication of the record-of-rights. 

I. — Distribution of copies of the record-of-rights to parties interested. 

J. — The settlement of fair rents on the application of the parties 

under section 105, and the trial of suits for the decision of 
disputes under section 106, in cases in which a settlement of 
revenue is not being or is not about to be made. 

K. — Correction of bona fide omissions or mistakes in the rccord-of- 

rights. 

A,— Detnar cation of Boundaries. 

43. {a) In the demarcation of village boundaries, the area contained 
within the exterior boundaries of the village maps of the revenue survey 
shall be preserved, as far as possible, as the unit of survey and record. 

{b) Where there is no dispute, the boundary of the village according 
to possession shall be followed for the purposes of map and record. 
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{c) Where there is a dispute as to a village boundary, the Revenue- 
officer shall decide the dispute under the Bengal Survey Act, 1875 (Ben. 
Act V of 1875). 

{d) Where the Settlement Officer is of opinion that the village maps 
prepared at the Revenue Survey are not suitable as the unit of survey 
and record, he shall issue notice of the inquiry to all parties concerned 
in the manner prescribed, and after such local inquiry in the presence of 
the parties as he may consider necessary, shall determine the area to be 
included in the village. He shall then submit his proceeding to the 
Board through such superior authorities as the Board may prescribe ; and 
such area as the Board may, after such further inquiry as maybe deemed 
necessary, declare to be included in a village shall be adopted as the unit 
of survey and record-of-rights : 

Boards Instructions, 

The Settlement Officer’s report should be submitted through the 
Collector of the district to the Director of Land Records, Bengal, who 
will forward through the Commissioner of the Division to the Board. 
The Collector should report in each case whether the proposed change 
would be suitable for administrative purposes. 

Provided that in all cases where the Revenue Survey village is not 
adopted as the unit of survey, the Settlement Officer shall draw up a 
statement, in such form as the Board may prescribe, showing the areas 
adopted as the unit of survey as compared with the areas contained in the 
village maps of the Revenue Survey ; and such statement shall be filed 
in the Collector’s Office. 

Boards Instructions. 


The following form is prescribed by the Board. — 
Name of Thana 
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(e) Where no Revenue Survey maps have been prepared, the 
Revenue-officer appointed under the designation of the Settlement Officer 
shall issue notice to all parties concerned in the manner prescribed, and 
after such local inquiry in the presence of the parties as he may consider 
necessary, shall determine the area to be included in the village. He 
shall then submit his proceedings to the Collector, and such area as the 
Collector, after such further inquiry as he deems necessary, and with the 
sanction of the Board of Revenue, by general or special order, declares 
to constitute a village shall be adopted as the unit of survey and record- 
of-rights. 

(/*) In cases where the procedure prescribed in sub clauses (r/) and (e) 
have been adopted, the Board of Revenue shall submit a report to Govern- 
ment for issue of the notification prescribed by section 3 (10) (/>) of the 
Bengal Tenancy Act. 

(g) The notice under rule 43 (^) and (e) of the inquiry to be held shall 
be given by proclamation and beat of drum and by posting it in the 
presence of not less than two persons in some convenient place or places 
in the lands to which it refers. 

44. Boundary pillars of a permanent nature shall be erected at every 
point where the boundaries of three or more villages meet, and may be 
erected wherever the Revenue-officer considers it necessary to define by 
pillars the boundaries of estates, or tenures or of lands which have been 
the subject of dispute. 

/y. — M casuremefil. 

45. A field map of every village shall be prepared. It shall show the 
boundaries of every field separately held, or of such plot of land as the 
instructions of the Board of Revenue for giving effect to these rules may 
lay down. 

Board's Instructions. 

The instructions of the Board are contained in rule 30, Chapter 6, 
Part II, of the Survey and Settlements Manual, 1909. 

C. Khanapuri^ i. e., Preliminary Preparation of the Record. 

46. The following are the principal documents to be prapared in the 
course of a survey and the preparation of a record-of rights under 
Chapter X of the Bengal Tenancy Act, 1885 : — 

Village map. Khewat. 

Khasra. Khatian. 

Parcha. Terij. 

These and any other papers prescribed by the Board of Revenue shall be 
prepared in such manner as the Board may prescribe. 
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Board Instructions, 

General instructions have been given in Part II of the Survey and 
Settlement Manual, 1900, but special instructions in particular settle- 
ments may be issued with the approval of the Board. 

47. The record-of-rights, which shall be published under section 103 A 
of the Bengal Tenancy Act, 1885, shall be contained in the khewat and 
the khatian and such other papers as may be specified by general or 
special order of the Board of Revenue in the case of any local area. 

48. {jLi) The proprietary khewat shall show the character and 
extent of proprietary interests. It shall be first drawn up with reference 
to the registers maintained by the Collector under the provisions of the 
Land Registration Act, 1876 (Ben. Act VII of 1876). As the record- 
writing proceeds, the proprietary khewat shall be altered in accordance 
with the facts of possession. The Settlement Officer shall, from time to 
time, under such instructions as the Board of Revenue may prescribe in 
this behalf, give information to the Collector of all alterations made in 
the khewat, and the Collector shall thereupon take action to make such 
corrections as may be necessary in his registers prepared under the 
Land Registration Act. If the Collector, after inquiry under the Land 
Registration Act, finds that any entry in the khewat is incorrect, a note 
shall be made in the khewat of his finding. 

Board'' s Instructions. 

The instructions have been incorporated in rule 13 of Chapter 8, Part 
II, of the Survey and Settlement Manual, 1900. 

{b) A khewat shall ordinarily be prepared to show the character and 
extent of the interest of tenure-holders, such of their interests as are of a 
raiyati nature being also recorded in the khatian. 

49. (^0 The khatian shall show in detail for all the lands of the 
village, estate by estate, landlord by landlord, tenant by tenant, and 
occupant by occupant, the lands included in each estate owned by each 
landlord. and^ occupied by each tenant or occupant, with particulars of 
rent and area and of the incidents of each tenancy. 

{b) Lands cultivated or otherwise held direct by the proprietor shall 
be shown in detail in the khatian, and shall be entered either as proprie- 
tors private land, within the meaning of section 120 of the Bengal Ten- 
ancy Act, or as land held by the proprietor, but not private land within 
the meaning of that section. 

D,^ Attestation of the Record, 

50. (rt) When the map, khasra, khewat, and khatian for a village 
have been prepared in the manner prescribed by these rules and by 

41 
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instructions of the Board of Revenue consistent with them, the Revenue- 
officer shall issue a notification in the form, (Form lo) given in Sche- 
dule 1, fixing a day which shall be not less than a week from the 
date of publication of the notification, on which he will be present at 
some place to be specified at or near the village, for the purpose of 
attesting and completing the record-of-rights. 

BoanVs Instructions, 

The usual practice should be to allow one month’s interval between 
the date of issue of the notification and the commencement of attestation. 

{b) The notification shall further state that on the day so fixed, or on 
any other day to which the proceedings may be adjourned, the Revenue-- 
officer will record rents and status and deal with objections relating to 
entries in the record or omissions therefrom ; and it shall require all 
parties interested in the subject matter of the inquiry to attend at the 
time and place specified, with their parchas, and with such evidence as 
they have to offer in connection with the proceedings. 

{c) Such notification shall be published by proclamation and beat of 
drum, and fixed up, in the presence of not less than two persons, in some 
conspicuous place in the village to which it refers. 

51. The Revenue-officer may also, if he deems fit, take such addi- 
tional measures under the powers conferred on him by rule 40, 
as he may deem desirable to procure the attendance, at the place 
specified in the notification issued under the last preceding rule, of 
the occupants, under-raiyats, raiyats, tenure-holders, landlords and 
proprietors, or their authorised agents. 

52. On the date specified in the notification issued under rule 50, 
or on any other date to which the proceedings may be adjourned, the 
entries which have been made in the khewat and in each khatian shall 
be read out in the presence of such of the interested parties as are in 
attendance. 

If the correctness of any entry is questioned, the Revenue-officer shall 
dispose of the objection after local inquiry or otherwise : » 

Provided that if the correctness of the measurement be objected to, 
and a fresh measurement be demanded, the Revenue-officer may require 
the cost of the re-measurement to be deposited. 

If fhe measurement shows the original measurement to have been 
inaccurate, the amount deposited, or any portion of it, may, if the 
Revenue-officer thinks fit, be refunded to the objector. 

53. The Revenue-officer shall ascertain what tenants claim the right 
to hold at fixed rates or fixed rents, explaining, as far as may be neces- 
sary, the provisions of the Bengal Tenancy Act, 1885, in this respect. If 
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the right claimed is disputed by the landlord, the Revenue-officer shall 
call on the claimants for proofs of such right. It is sufficient for the 
claimant to establish the presumption mentioned in section 50 (2>, and 
if that presumption 4 }e not rebutted by the landlord, the claimant shall 
be recorded as a raiyat at fixed rates of rent, or a fixed rent, as the case 
may be. 

54. The Revenue-officer shall ascertain which of the raiyats are set- 
tled raiyats, or occupancy raiyats, as the case may be, and shall record 
them as such, having regard to the presumption of section 20 (7) of the 
Bengal Tenancy Act, 1885. 

55. The Revenue-officer shall ascertain what raiyats are non-occu- 
pancy, and to this end he shall be entitled to call upon the landlord or 
his agent to produce a statement showing the names of the raiyats alleged 
by him to be non-occupancy raiyats. On the production of such state- 
ment, the Revenue-officer shall explain to the raiyats whose names are 
entered in the statement, and who have not already been recorded as 
occupancy or settled raiyats, the nature of the presumption raised by sec 
tion 20 (7) of the Bengal Tenancy Act, 1885. If after such explanation, 
a raiyat admits himself to be a non-occupancy raiyat, he shall be record- 
ed as such. If he does not admit himself to be a non-occupancy raiyat, 
the Revenue-officer shall call on the landlord to prove the allegation 
made by him in regard to such raiyat. 

56. Abwabs shall not be recorded. Cesses which are authorised by 

law shall be recorded separately from the rent in the khatian or in the 
♦ 

case of tenure-holders, in the khewat. 

57. The Revenue-officer shall summarily ascertain the rent at present 
payable by the tenant, and record it in the appropriate column of the 
khatian as the rent payable in respect of the land held by the tenant. 

58. If while the record is being prepared, the landlord and tenant 
agree as to the rent, which shall be recorded as payable, the Revenue- 
officer, if he has been vested with powers under section 109C of the 
Bengal Tenancy Act, 1885, as amended by Bengal Act 1 of 1907, may, if 
he is satisQed that the rent agreed upon is fair and equitable but not 
otherwise, settle such rent as a fair and equitable rent, although the terms 
of the agreement are such that, if they were embodied in a contract, they 
could not be enforced under the Bengal Tenancy Act. 

59. If the Revenue-officer has not been vested with powers binder 
section 109C, he may, if he considers that the provisions of that section 
should be applied in respect of the rent of any tenure or holding, submit 
a report to any Revenue-officer, who has been vested with powers under 
section 109C in the local area for which the record-of-rights is being 
oreoared : and such Revenue-officer after giving notice to the landlord 

and tenant, and after such further inquiry as he may deem necessary, 
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may, if he is satisfied that the rent agreed upon by the landlord and 
tenant is fair and equitable, but not otherwise, settle such rent as a fair 
and equitable rent, although the terms of the agreement are such that, if 
they were embodied in a contract, they could not be^ enforced under the 
Bengal Tenancy Act. 

6o. Proceedings for the settlement of rents under section 109C shall 
be drawn up in such form as the Board of Revenue may prescribe ; and 
all rents settled under clause (/), section 109C or revised by the Board of 
Revenue under clause (o) section 109C shall be entered in the record-of 
rights. 

Board's Instructions. 

The proceeding shall give a brief account of the circumstances of the 
case and of the grounds on which the Revenue-officer accepts the agree- 
ment and considers the settled rent as fair and equitable. To the 
proceeding will be annexed a schedule in the following form on which 
the signatures of the parties or their authorized agents or their competent 
representatives will be taken. The schedule should also be signed by 
the Revenue-officer : — 

Schedule of rents settled under Section 190C of 
THE Bengal Tenancy Act. 

In the Court of of District Name of 

village Thana Thana No. Khewat No. 

Name of landlord 
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6i. When the record-of-rights has been prepared and attested in 
the manner prescribed in Rules 50 to 57, and when the record shall have 
been arranged and corrected in accordance with the orders which the 
Revenue-officer may have passed, he shall record a proceeding in which 
he shall state that attestation of the records of the village has been 
completed, and shall then cause the draft record-of rights to be published, 
in the village in the manner provided in Rule 62 

E — Publication of the Draft Record, 

62(rt). As soon as the record-of-rights has been prepared and attest- 
ed, a notice in Form ii in Schedule I shall be posted up at the landlord’s 
office in the village and in the presence of not less than two persons, in 
some other conspicuous place in the village, or where the village is un 
inhabited, in the village in which most of the cultivators of the uninhabi- 
ted village reside, stating that the draft of the record will be published in 
the village on a day to be specified, not less than a week from the date 
of the posting of such notice, and calling on all persons interested to 
attend on the date so specified : 

Provided that the draft of the record shall not be published until the 
proceeding under Rules 61 has been recorded. 

Kb) On the date fixed for the publication of the draft record, the 
Revenue-officer shall either proceed to the village himself and read the 
contents of the record in the^presence of the parties who attend, or he 
shall depute an officer, who shall read out the contents of the record in 
the presence of as many of the parties as attend, and the Revenue-officer 
or the officer deputed by him, as the case may be, shall at the same time 
inform the parties who attend that the Draft Record will be open for 
inspection for not less than one month in the office of the Revenue- 
officer, or in such other convenient place as the Revenue-officer may 
determine. 

Any objection which may be made to any entry during the period 
named, shall be received and considered by the Revenue-officer. 
Objections shall, as far as practicable, be made in Form 12 given in 
Schedule I. 

Boartfs Instructions. 

In the case of large settlements, or when a large estate is concerned 
the Revenue-officer shall ordinarily allow the draft record to remaffi open 
to inspection for a longer period than one month, and should receive and 
consider objections preferred within such period. 

F — Disposal of Objectiopts under section lo^ A. 

63. When an objection is made within and before the expiry of the 
period of publication of the Draft Record prescribed under Rule 62 (b) 



646 


RULES MADE BY 


[App. I. 


regarding the correctness of an entry, or as to the propriety of any omis- 
sion, notice of the objection in Form 13 Schedule I shall be served on all 
persons whose interest may, in the opinion of the Revenue-officer, be 
^ affected thereby, and they shall be called upon to attend at Such time 
and plice as the Revenue-officer may fix for the disposal of the objection. 

If no person attends to contest the objection, and the Revenue-officer 
is satisfied that the notice of the objection has been duly served on all 
persons interested, the objection may be allowed and the record amended 
accordingly, or the person who made the objection may, if|fhe Revenue- 
officer thinks fit, be called upon to produce evidence in support of his 
objection. 

All such objections shall be dealt with summarily under such instruc- 
tions as the Board of Revenue may prescribe. 

Hoard's Instructions. 

These instructions are contained in rule 2 of Chapter 5, Part III, of 
the Survey and Settlement Manual, 1900. 

G, — Settlement of fair Rents in cases in which a Settlement of 
Revenue is beinjr^ or is about to be^ made. 

64. If it does not appear to the Revenue-officer expedient to settle 
the rents of tenants of every class in an estate or tenure belonging to the 
Government, the Revenue-officer shall submit a report for the orders of 
the Government under the proviso to section ro4 of the Bengal Tenancy 
Act, 1885, as amended by Bengal Act I of 1907. 

65. In the case of a settlement of fair rents under Part II of Chapter 
X of the Bengal Tenancy Act, 188s, when a settlement of revenue is be- 
ing, or is about to be made, the Revenue-officer shall serve a notice by 
proclamation and beat of drum, and by posting it, in the presence of not 
less than two persons, in some conspicuous place in the village compris- 
ing the lands under settlement. 

The notice shall be in Form 14 in Schedule I and shall set forth that 
on a date named and at a place named, the Revenue-officer will settle 
fair rents in respect of all estates, tenures or holdings, and for 
unsettled lands included in such vill ige. A schedule may, when 
the Revenue-officer thinks fit, be appended to the notice, giving such 
particulars as he may think necessary relating to the names and numbers . 
of all estates, tenures, and holdings paying revenue or rent to Govern- 
ment, and of unsettled lands for which rent will be settled. Such notice 
shall be served at least one week previous to the date fixed for settlement 
of fair rents. When such notice has been served it shall be held that all 
persons have, subject to the provisions of Rule 73, been sufficiently 
warned of the date fixed ; 
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Provided that in cases in which a table of rates is prepared under the 
provisions of section 104B, the notice shall not be published until the 
table of rates has been confirmed under sub-section (5) of that section. 

66. A table of rates shall not ordinarily be prepared when it is 

found that the tenants of the local area in question hold their lands at 
lump rentals, and no rates actually exist, or when the rates are so 
numerous and varied, and are so little dependent on the class of soil, 
that no table of existing rates can be prepared. When the above 
conditions do not obtain, and it is possible to prepare a table of existing 
rates which are generally of a uniform character and in accordance with 
certain ascertainable classes of soil, a table of rates may be prepared 
in accorclance with the provisions of section 104A {c) : ^ 

Provided that when the Revenue-officer is of opinion, for reasons to 
be recorded by him in writing, and submitted to, and approved by, the 
^ authority empowered to confirm the table of rates, that the rents stated 
as the existing rents by the landlord and tenants are not the rents that 
are legally payable, and that it is impossible to ascertain those rents, a 
table of rates fairly and equitably payable may be prepared and shall be 
based on the rates or rents payable in those neighbouring villages, the 
lands of which are fairly comparable with the lands of the village. 

67. When the Revenue-officer has decided to settle rents in any 

local area on the basis of a table of rates, under section 104A (r), he 
shall first prepare a table of existing rates and shall then either maintain 
those rates or shall proceed to enhance ot reduce them, having regard to 
the general principles laid down in the Bengal Tenancy Act, 1885, for 
the enhancement or reduction of rents and especially to section 30 (c) 

and (ft), 

68. The table of rates finally prepared by the Revenue-officer and 
published by him under section 104B (2), shall contain the particulars 
noted in section 104B (i) and shall show 

the classes gf land as locally known, that have been adopted 
in the fixation of rates ; 

(d) the area, expressed in local measure, for which each rate is fixed ; 
existing rates, if any, taken as the basis of the table of 
rates ; and 

the rates fixed as^fairly and equitably payable for that area of 
land of each class of land for each class of tenant whose rent 
is liable to alteration, 

69. (a) When a lable of rates has been prepared under section 104 B 
a notice in Form 15 in Schedule I shall be ported up in the landlord’s 
office in the village or in the presence of not less than tvvo persons in 
some conspicuous place in the village, stating that the table of rates will 
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be published in the village on a day to be specified, not less than a week 
from the date of the posting of such notice, and calling on all persons 
interested to attend on the date so specified. 

(^) On the date fixed for the publication of the t.able of rates the 
Revenue-officer shall proceed to the village and shall explain to so many 
of the parties as attend, the proposed rates and the grounds on which 
they are based, and shall hear and consider any objections that may be 
raised to any entries in the table. He shall at the same time inform the 
parties who attend that the table of rates will be open to inspection for 
not less than one month in the office of the Revenue-officer, or in such 
other convenient place as the Revenue-officer may determine, and that 
apy person who objects to any entry in the table of rates nr*ay present a 
petition to him on the subject, within one month of the date of the 
publication of the table of rates, which will be duly considered under 
section 104B (3). 

70. The Revenue-officer shall record the grounds of his final order 
in every ease in which he disposes of an objection to a table of rates 
under section 104B (4). 

71. In submitting his proceedings to the confirming authority under 
section 104B (4), the Revenue-officer shall describe the land classification 
adopted by him for the purposes of his table of rates, and shall show in 
tabular form the rates which were found by him to exist for the classes 
of land described, and the rates he proposes to sustitute for the existing 
rates, explaining in each case his grounds for maintaining, enhancing or 
reducing the rates. 

72. («) The following Revenue Authorities are empowered under 
section 104 B (4) to confirm tables of rates prepared under the Bengal 
Tenancy Act*. — 

(/) when the total rents to which the table of rates is to be applied 
will not, in the opinion of the Revenue-officer, exceed Rs. 1,000, 
the Collector of the District ; ^ 

(//) when the total rents in question will, in the opinion of the Revenue- 
officer, exceed Rs. 1,000, but will not exceed Rs. 5,000 the Com- 
missioner of the Division ; and 

(/>V) when the total rents in question will, in the opinion of Revenue- 
officer, exceed Rs. 5,000, the Board of Revenue. 

♦ t 

(A) The following Revenue Authorities are empowered, under section 
J04B (4), to confirm Settlement Rent Rolls prepared under the Bengal 
Tenancy Act 

(f ) in all cases in which the Settlement Rent Roll has been prepared 
by an Assistant Settlement Officer, and the Settlement Officer is 
of the rank of a Collector, the Settlement Officer ; and 
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(it) in all other cases the Collector or other Revenue Authority to 
whom the Settlement Officer is declared by the lioard of Revenue 
to be immediately subordinate. 

73. On the date fixed in the notice issued under rule 65 above, or on 
any subsequent date to which the proceedings may be adjourned, the 
Revenue-officer shall read, or cause to be read aloud in his presence, 
the name of each tenant whose rent has to be settled, the area of his 
tenancy, and the existing rent, and shall proceed to settle a fair rent for 
every such tenant under the provisions of section 104 A (i) (rt), {d\ {d) 
or section 104C : 

Provided that when a Revenue-officer proposes to alter an existing 
rent, and the parties have not attended in compliance with the general 
notice prescribed in rule 65 above, the Revenue-officer shall serve each 
person interested with a special notice, and the fair rent shall not be 
settled in the absence of such person until after due service of such 
special notice has been proved. 

74. The Settlement Rent Roll shall contain the particulars prescribed 
in section 104A (2), and the fair rent settled for each tenant shall be 
entered in it by the Revenue-officer himself at the time that such rent is 
settled. 

75. As soon as the Settlement Rent Roll has been prepared, it shall 
be published by a notice in Form 16 in Schedule I in the manner 
prescribed for the publication of the Draft Record in rule 62, and the 
Revenue-officer, or the officer deputed by him to read out the con- 
tents of the Settlement Rent-Roll, as the case may be, shall at the same 
time inform the parties who attend that the Settlement Rent Roll 
will be open to inspection for not less than one month in the office 
of the Revenue-officer, or in such other convenient place as the 
Revenue-officer may determine, and that any person who objects to any 
entry in the Settlement. Rent Roll or omission therefrom may present a 
petition to the Revenue-officer on the subject within one mouth of the 
date-of the publication of the Settlement Rent Roll, which will be duly 
considered under section 104E. 

76. All objections presented under rule 69 or rule 75 shall be dealt 
with in accordance with the provisions of rule 63, in the same way as 
objections presented under section 103A. An appeal presented under 
section io4(i (i) shall lie to the officer to whom the Revenue-Sfficer who 
has passed the order appealed against is immediately subordinate ; 

Provided that a second appeal shall lie from any order on appeal 
settling the amount of a fair rent passed by a Settlement Officer or 
Collector under this rule to the Commissioner of the Division, and that, 
when the proposed annual rental of any tenancy exceeds 100 rupees 
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per annum^ a final appeal shall, in all such cases, lie to the Board of 
Revenue. 

m 

77. As soon as the Settlement Rent Roll has been sanctioned by 
the Confirming Authority, it shall be incorporated in the record-of-rights 
by the entry of the fair rents settled in a column of the khatian to be 
set apart for that purpose. 

78. Rules 65 to 77 (both inclusive) shall apply, so far as may be, 
to a settlement of rents under section ii2of the Bengal Tenancy Act, 
1885, as amended by Bengal Act I of 1907. 

Final publication af the Record-of-rights. 

79. When all objections under section 103A have been disposed of 
as provided for in rule 63 above, and, in cases in which a settlement of 
revenue is being, or is about to be made, the Settlement Rent Roll has 
been incorporated in the record-of-rights, as provided in rule 77, and 
the Revenue officer has corrected the Draft Record in accordance with 
the orders passed by him on such objections or in the course of the 
preparation of the Settlement Rent Roll, he shall finally frame the 
record and cause it to be published by notifying, in the form shown in 
Form 17 in Schedule 1, that its contents will be read out in the village, 
and, when the village is uninhabited in the village in which most of the 
cultivators of the uninhabited village reside, on a date to be specified, 
not less than a week from the date of the publication of such notice, 
and by reading it out himself or causing it to be read in the village on 
the date so specified, in the manner prescribed in rule 62, in the presence 
of the parties or of as many of them as attend. 

80. When all the records-of-rights in any local area have been finally 
published, the Revenue-officer shall submit a report to the Local Govern- 
ment, containing such particulars as may be necessary in order to enable 
the Local Government to issue a notification under sub-section (2 of 
section 103B of the Bengal Tenancy Act, 1885, as amended by Bengal 
Act I of 1907. 

I, -^Distribution of copies of the Rccotd-of -rights to parties interested, 

81. {a) The Revenue-officer shall cause to be made a copy of, or 
extract from the record-of-rights as finally published in accordance with 
rule 79 and this copy or extract shall bear a certificate, under the 
Revenue-officer's signature and seal, that it is a copy of, or extract 
from, the record-of-rights as finally published. The copy or extract 
shall be made over to the landlord concerned, or where there are more 
landlords than one, to their common agent or common manager, as the 
case may be, or if there be no common agent or common manager, to 
such person among the landlords as the Revenue- officer may think fit. 
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(6) The finally published record itself shall be made over to the 
Collector of the district, and shall bear a certificate that it is the finally 
published record, under the Revenue-officer’s signature and seal. 

(c) An extract from the record-of-rights as finally published under 
rule 79 relating to his tenancy shall be given to every tenant under the 
signature and seal of the Revenue-officer and shall bear a certificate 
that it is an extract from the record-of-rights as finally published. 

({i) Copies of records, or of extracts from them, supplied to landlords 
and tenants under this rule shall be given free or on payment according 
as in the case of each local area the Local Government may direct. When 
payment is required, the sums so recovered shall be adjusted against 
the expenses incurred on account of survey and settlement. 

ie) If the Local Government so directs, copies of the maps shall be 
prepared and distributed to the landlords and tenants concerned, and 
in such a case the foregoing rule regarding copies of or extracts from, 
the record shall apply to such copies of the maps. 

/. — T/te settlement of fair rents on the application of the parties under 
section loj^ and the trial of suits for the decision of disputes under 
section io 6 in cases in which a settlement of revenue is not beings 
or is not about to be made, 

82. When the landlord or tenant applies for the settlement of a 
fair rent, he shall be considered as plaintiff and the opposite party as 
defendant. The proceedings shall be dealt with as suits and subject 
to the directions contained in rules 84 to 87 of this Chapter, the Revenue- 
officer shall adopt, as far as it is applicable, the procedure laid down 
in the Code of Civil Procedure for the trial of suits. 

83. When the estate or tenure is managed by the Court of Wards 
or by a manager appointed by the District Judge under section 95 
of the Act and a settlement of revenue is not being, or is not about to 
be made, the procedure laid down in these rules for recording or settling 
rents shall be followed, the manager of the estate or the tenure being 
rpgat^ed as the landlord. 

84. When a landlord or tenant applies for the settlement of a fair 
rent notice in Form 18 Schedule I shall be served on every person 
interested in the application together with a copy of the application, or 
extract therefrom, or summary thereof, so far as the application concerns 
such person. 

Boards Instructions. 

If only one person is interested in the application, a copy should be 
served on him : if more than one, an extract containing such particulars 
as concern him shall ordinarily be served upon each person. If a 
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summary only is given, the Revenue-officer should satisfy himself that 
such summary contains all that is material for the parties interested 
to be informed of. 

85. With the consent of the Revenue-officer, any number of tenants 
occupying land under the same landlord whose interest is recorded in 
the same khewat entry in the same village may make a joint application 
for the settlement of rents, or may be joined as defendants in the 
same proceeding on a similar application by the landlord : 

Provided that if at any time it appears to the Revenue-officer 
that the question between any two of the parties of whom one is so 
joined with others cannot conveniently be so jointly tried, he may order 
a separate trial to be held of that question, or he may pass such order, 
in accordance with the Code of Civil Procedure, for the joint or separate 
disposal of the application as he may think fit. 

86. (a) On the date fixed for the settlement of fair rents, or any 
subsequent date to which, the proceedings may be adjourned, the 
Revenue-officer shall read aloud, or cause to be read aloud in his 
presence, the name of each tenant whose rent has to be settled, the area 
of his tenancy, and the existing rent, and shall then proceed to settle a 
fair rent under the provisions of section 105. 


(b) Where a landlord or a tenant does not attend, after due servire 
of notice has been proved, the procedure may be cx parte. 

(c) Where a landlord or tenant appears and the fair rent is not 
settled under sub-section (5) or sub-section (6) of section 105, that is, by 
the acceptance by the parties of a rent proposed by the Revenue-officer, 
or compromise, the Revenue-officer shall record evidence in the manner 
prescribed in clause 'f) of section 148 of the Bengal Tenancy Act, 1885, 
for the trial of rent-suits, and shall settle a fair and equitable rent 
according to law : 

Provided that in important cases the Revenue-officer may, in his 
discretion, record evidence at length. 

(//) When a fair rent has been settled under these rules, it shaH be 
entered in the khatian as the rent payable in respect of the holding from 
the date prescribed by section 1 10. 

87. It shall not be necessary for a Revenue- officer to draw up a 
separate decree with regard to the fair rent settled ; but the entry made 
in his decision or schedule attached thereto with regard to the fair rent 
settled shall be held to be a decree. 


88. Proceedings under sections 105A and 106 of the Bengal 
Tenancy Act, 1885, as amended by Bengal Act I of 1907, shall be dealt 
with in all respects as suits between the parties. 
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K . — Correction ^/bon-fide omissions or mistakes in the record- 

of-rights, 

89. Applications for the correction of bond-fide omissions or mistakes 
in the record-of-rights after its final publication under Rule 79, where 
such applications bear on the body of them the admission of the party 
or parties affected, shall be received and dealt with in accordance with 
the provisons of section 108A. If the Revenue-officer receiving the 
application has not been specially empowered under that section, he 
shall forward the application, for disposal, with his report thereon, to 
the Revenue-officer so empowered. The Court-fee payable on such 
applications shall be eight annas. 

Final Reports. 

90, The local Government may, if it thinks fit, direct that a final 
report be written, in English, for each village and each local area under 
survey. 

The report for the village shall show : — 

(a) the number of tenants of each class, with the area held and rental 

paid by them ; 

(b) the area and classification of the village lands ; 

(^r) the rental before settlement, and according to settlement, and • 
the number of fair rents settled, with explanation of increase or 
decrease ; 

(d) when settlement of land-revenue is being made, the amount of 

Government revenue before and after re-settlement, grounds of 
assessment and comparison of gross assets with new assessment ; 

(e) the rates of rent prevailing before settlement, and the rates settled 

if any ; 

(/) proximity to markets, and facilities for irrigation ; 

(g) village customs, including customs as to payment of village 
officials ; 

(/i) arrangements made for maintenance of records ; and 

(/) other matters deserving of notice which have been excluded from 
the record-of-rights. 

The report for the whole area under survey shall contain the follow- 
ing particulars; — 

(;). — General description of the tract. 

(ii) — Its fiscal history. 

(Hi) — Statistical results. 

(/t/).— -Comparison of condition of the tract as regards rentals before 
and after survey. 
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{v), — Financial results, including approximate division of expenses 
under the heads— 

{a) survey, 

{b) record-of-rights, and 

{c) preparation and distribution of records. 

Board Instructions, 

Tne Report should also show the custom regarding the transferability 
or otherwise of occupancy rights. Mention should also be made of any 
illegal abwabs which have been found to be in existence before the 
preparation of the record-of-rights, but which were struck off. 

Applications under section loj for Survey and Record-of- Rights. 

91. These applications shall be made to the Collector of the district. 

92. The application shall specify — 

(a) the status of the applicant, viz., whether he is a proprietor or a 
tenure-holder ; 

the particulars specified in section 102, of the Bengal Tenancy 
Act, in respect of which the application is made ; and 
(c) the number of tenants occupying the estate or tenure or part 
thereof in respect of which the application is made, the total rent 
payable by them at the time, and the estimated area covered by 
the application (so far as the applicant is able to give these 
particulars). 

93- (^) 1* application is made by a proprietor, it shall not be 

admitted unless the name of the applicant and the extent of his interest 
are registered under Bengal Act VII of 1876. 

{b) If the application is made by a tenure-holder, it shall not be 
admitted unless the right of the tenure-holder and the extent of his inter- 
est is admitted by the superior landlord or is proved to the satisfaction of 
the Collector. 

94. On receipt of the application, the Collector shall forward it to the 
Commissioner with any remarks which he may think necessary. , 

95. The Commissioner may call for further information or may 
require the application to be amended. 

96. If the Commissioner considers that the application cannot be 
granted with advantage to the interests of all persons concerned^ he may 
reject it. If he approves it, he shall forward the application with an 
expression of his opinion for the orders of the Board of Revenue. 

97. A Commissioner rejecting an application shall record his reason 
for doing so, and the applicant if dissatisfied with the order, may appeal 
within one month to the Board of Revenue. 
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98. When an application is referred to the Board under rule 96, or 
an appeal is preferred under rule 97, the Board may call for further 
information, if necessary, and shall pass such orders as it may think fit 
for allowing or rejecting the application. 

99. As soon as an application is allowed, the Collector shall call 
upon the applicant to deposit eight annas per acre of the estimated 
extent of the estate or tenure or part thereof in respect of which the 
application has been allowed. If the Collector is unable to estimate the 
area, he shall require a deposit at the rate of Rs. 2 for each tenant. If 
the amount does not exceed Rs. 500, the applicant must deposit the 
whole amount in advance. If it exceeds Rs. 500, the applicant shall 
deposit the sum of Rs. 500 and shall give such security as the Collector 
may require for the payment of the balance .of the deposit in such instal- 
ments as the Collector may from time to time demand. 

If the amount deposited as above proves more than sufficient to cover 
the cost of the proceedings, the unexpended balance will be refunded on 
their termination. 

• If the amount deposited proves insufficient to cover the cost, the 
applicant shall , when required by the Collector, deposit from time to 
time such further sums as the Collector may think necessary for the 
completion of the proceedings. If he shall fail to do so, the proceedings 
may be stopped and the order allowing the application cancelled. 

Board's of Instructions. 

The Collector should report such cases to the Commissioner, who 
will pass the final order cancelling the application. 

100. In conducting the operations, the Revenue-officer shall proceed 
in accordance with the rules for the guidance of officers acting under 
orders made under section loi. 

• CHAPTER VII.— General Scal?: oi- Fees. 

101. Service of Notices . — For the service of every notice under 

this Act, not being a notice issued by any Revenue or Civil Court [fees 
for serving which are regulated by the Court Fees Act, 1870 
tVIl of 1870)], and not being provided for by any other rule made under 
this Act, a process-fee of 12 annas shall be levied, if the notice be direct- 
ed to one or more persons residing in the same village. ^ 

102. Where such notices are directed to several persons resident in 
- different villages, a fee of 12 annas shall be levied for service in each 

village. 

103. In addition to the above fee, the actual charge, which must be 
incurred* if it is necessary to travel by railway or boat, or cross ferries, 
shall be levied from and paid by the person at whose instance the process 
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is issued before issue of the process. If a peon carries more than one 
process involving charges for railway-fare, boat-hire, etc., the sum levi- 
able shall be charged, in equal shares, upon all the processes so carried. 
The rates at which such boat-hire is to be charged shall be the same as 
those fixed for criminal processes under rule VII of the rules prescribed 
by the High Court under clause (2) of section 20 of Act VII of 1870, and 
shall be sufficient only to cover, on the whole, the actual cost of hiring 
boats, or of such boat establishment as it miy be necessary to maintain 
for the purpose of serving processes of these classes. 

104. If a peon is detained at the place of service for more than 24 
hours at the request of the person at whose instance the process was 
issued, or of his agent, such person or agent shall then and there pay 
demurrage at the rate of 5 annas a day and obtain a receipt from the 
peon. Unless this demurrage is paid, the peon shall decline to wait. 
No demurrage shall be charged if the delay was not due to the person 
requiring the process or to his agent. 

105. Deposits of Rent — For deposits of rent under section 61 (2), 
fees shall be levied according to the following scale : — 


On any sum not exceeding 

Rs. 

A. 

... 1 

On any sum exceeding ... 

... -.1 

2 

but not exceeding ... 

... 10/ 


On any sum exceeding ... 

... 101 

... 4 

but not exceeding ... 

... 2o| 

On any sum exceeding ... 

... 25 

... 4 


for each complete sum of Rs. 25, and 4 annas for the remainder, provid- 
ed that, if the remainder does not exceed Ks. 10, the charge for it shall 
be only 2 annas : 

Provided also that in no case shall the fee exceed the sum of Rs. 5. 

106. Distraint of Crops—'Wi^ following scale of charges is prescribed, 
on account of processes for distraint and sale under Section 134. 

(a) in respect of the warrant of distraint— -8 annas ; 

ifi) in respect of each man necessary to effect the distraint and also 
to ensure safe custody, where such man is to be left in actual 
possession — 4 annas a day ; and 

(^:) in respect of action taken under clause (2), section 126, for the 
*reaping, storing or preservation of the crop distrained —4 annas ' 
a day for every person employed, and in addition actual hire of 
threshing floor or store-house, if necessary. 

In addition to the charges under clauses {a\ {b) and (^) above, rail- 
way-fare, boat-hire, and ferry charges may be levied, when necessary, as 
under rule 103. 
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SCHEDULE I. 

Form i. 

APPLICATION UNDER SECTION 8o OF ACT VIII OF 1885. 

Rtile^ 13.) 

To 

Ttir collector of 

The tippiicatio7i of , son of , resident 

of , for registration of an improvement under 

section 80 of the Bengal Tenancy Acf iSSj ( VIII of 188^.) 


2.3| 

0 

E- a 

•3 <0 

^ QC J- ttS 

.S| 

1 1 
bo3> 

I 2 

3. 

Hi 

0 y ^ 

if IB 

Nature of applicaut’s 
interest in land im- 
proved. 

Nature of improvc- 
nicut. 

By whom executed 
and at whose ex- 
pense. 

Cost of improvement. 

i 

When executed. 

1 

Names of all tenants 
benefited, in each 
village. 

I 

‘•i 

a 

4 


0 

1 

1 

S . 










A. B., 

Landlord. 


Form 3 . 

NOTICE UNDER SECTIONS 12 AND 18 OF ACT 
VIII OF 1885. 

{See Rule 24.) 

( Where there is a single landlord or commoti agent or common 
manager,) 

42 
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To 

The collector or 

Let this notice be served on A. B., resident of , as 

required by section of Act VI 1 1 of 1885. The landlord’s fee of Rs. 

, money-order fee of Rs. , and Rs. for serving the 

notice by post in a registered cover and obtaining an acknowledgment 
have been paid into the Treasury ; chalan appended. 

C. D., 

Realist effing; Officer. 

To 

A. B. Resident of 

Take notice that the transfer of the tenure [or raiyatl holding at fixed 
rates (as the case may be)], specified below, of which you are alleged to 
be the landlord, has been registered, and that the landlord’s fee of Rs. 

is being transmitted to you by postal-money order. If you 
fail to accept payment of the sum, it will be kept in deposit in the 
Collector’s Office for three years from the date of the service of this 
notice. During this time, it will be paid to you or transferred to your 
revenue account on application. If it is not claimed by you within three 
years from the date of service of this notice, it will be forfeited to the 
Government. 



C. D., 

Registering Officer. 

OnDERED that this notice be served on the abovenamed landlord. 

E. F.. 
Collector, 
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Retersb or THE Form. 


Serial 

number 

of 

chalan. 

Number 

of 

notice. 

Name of depositor. 

Name of person to 
whom to be served. 

A . 

Details of cash 
receipts with 
amount. 

1 

2 


4 

r ■' 

! Ks. A. 1*. 

i 

i 

1 

1 

1 

1 _ 



For.\4 3. 

NOTICE UNDER SECTIONS 12 AND 18 OF ACT VIII OF 1885. 

(See Rule 24,) 

( IV/tere there is more than one landlord and 710 conimoit ai^ent or 

nianai^er ). 

T(') 

The collector of 

Lkt this notice be served on A. H., etc , residents of , as 

required by section ] l of Act \TII of 1885. A copy for earli joint land- 
lord is herewith forwarded. The landlord’s fee of Rs. , money-order 

fee of Rs. , and Rs. , for serving the notice by post in a registered 
cover and obtaining an acknowledgment have been paid into the 
Treasury ; chalan appended. 

C. D., 

Registering Officer, 

To 

A. B., &c., Residents of 

Ta«.e notice that the transfer of the tenancy which is alleged to 
be a tenure [or raiyati holding at fixed rates (as the case may be)] as 
specified below, of which you are stated to be a joint landlord, has been 
registered, and that the landlord’s fee of Rs. will be held in deposit 

in the Collector’s office till applied for by you, and your co-sharers, or 
some person authorised on your behalf to receive it. The amount stands 
to your credit and will be paid to you and your co-sharers or transferred 
to your revenue account on application ; or it will be sent by money- 
order to any person to whom you and your co-sharers may jointly 
desire it to be sent. If the amount is not claimed by you within three 
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rears of the date of service of this notice, it will be forfeited to the 
jovernment. 


Tauisi Dumber of catate. 

Name of estate. 

Description of tenure or raiyati hold- 
ing at fixed rates transferred with 
village and^pargana in which situat- 
ed. 

_ i 

i Annual rent of tenure or raiyati hold- il 
ing at fixed rates. | , 

Name, father's name, and residence of I 

I transferrer of tenure or i*aiyati holding j 
j at fixed rates. li 

i ii 

! 

Name, father's name, and residence of j 
transferee of tenure or raiyati holding | 
at fixed rates. j 

1 

i tl 

' Nature of transfer. h 

1 

Date of registration of transfer. i 

i 1 

1 

Amount of landlord’s fee. | 

i 

Remarks. 

1 

2 

3 

4 


(1 


S 

1) 

10 


i 


1 


i 

i 


Hs. A. 1\ 



C. D., 

Registering^ Officer, 

Ordered that this notice be served on the above-named landlords. 

E. F., 
Collector, 


Reverse of the Form. 


Serial 

number 

of 

chalan. 

Number 

of 

notice. 

Name of depositor. 

Name of persons to 
whom to be served. 

Details of casli 
rocciijts with 
amount. 

1 

2 

3 

4 

5 





Rm. a. f. 


Form 4. 

NOTICE UNDER SECTIONS 13 AND 18 OF ACT VIII OF 1885. 

(See Rule 24,) 

( IVAire there is a single landlord or common agent or common 
manager. 

In the Court oj the of 

To 

The collector of 

Let this notice be served on A/B., resident of ^ as 
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required by section tt of Act VIII of 1885. The landlord’s fee of Rs. 

, money-order fee of Rs."^ , and Rs. , for serving the notice 

by post in a registered cover and obtaining an acknowledgment have 
been paid into the Treasury ; chalan appended. 

C. D., 

Judge, 

To 

A. B., Resident of 

Take notice that the sale of for the decree or order absolute for the 
foreclosure of mortgage on (as the the case may be)] the tenancy which 
is alleged to be a tenure (or raiyati holding at fixed rates) specified below, 
of which you are alleged to be the landlord, has been confirmed (or made) 
and that the landlord’s fee of Rs. is being transmitted to you 

by postal money order. If you fail to accept payment of the sum, it 
will be kept in deposit in the Collector’s office for three years from the 
date of the service of this notice. During this time, it will be paid to 
you or transferred to your revenue account on application. 

If it is not claimed by you within three years from the date of service 
of this notice, it will be forfeited to the Government. 



C. D., 
Judge, 
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Ordered that this notice be served on the abovenamed landlord 

E. F., 


Collector. 


Form 5. 

NOTICE UNDER SECTIONS 13 AND 18 OF 
ACT VIII OF 1885. 

( See Rule 24.) 

( Where there is more than one landlord and no common atrent or 
manager . ) 

In the Court of the of 


To 

The collector of 

Let this notice be served on A. B., etc., residents of as 

required by section Vf of Act VIII of 1885. A copy for each joint land- 
ord is herewith forwarded. The landlord’s fee of Rs. , money-order 
fee of Rs. and Rs. , for serving the notice by post in a registere 3 
cover and obtaining an acknowledgment have been paid into the 
Treasury ; chalan appended. ^ 

C. D., 

Judge. 


To 

A. B., ETC., Residents of 

Take notice that the sale of [or the decree or order absolute for the 
foreclosure of mortgage on (as the case may be)] the tenure (or raiyati 
holding at fixed rates,) specified below, of which you are alleged to be a 
joint landlord, has been confirmed or made, and the landlord’s fee of 
Rs. will be held in deposit in the Collector’s office till applied for by 
you, and ^our co-sharers or some other person authorised on your behalf 
tb receive it. The amount stands to your credit and will be paid to 
you and your co-sharers or transferred to your revenue account on 
application ; or it will be sent by money-order to any person to whom 
you and your co-sharers may jointly desire it to be sent. If the 
amount is not claimed by you within three years of the date of service 
of this notice, it will be forfeited to the Government. 
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Ordered that this notice be served on the abovenamed landlords. 

E. F., 

Collector 


Form 6. • 

NOTICE UNDER SECTIONS 15 AND 18 OF 
ACT VIll OF 1885. 

(Sec Rule z^). 

( W/icre there is a sin(;le landlord or common agent or common 
manager.) 

To 

thk collector of 

Be pleased to cause this notice to be served on A. B., resident 
of The landlord’s fee of Rs. money- 

order fee of Rs. and Rs. for serving the notice by 

post in a registered cover and obtaining an acknowledgment are 
deposited herewith. 

C. D., 

Tenure-holiier or raiyat 

holding iit fixed rate:*. 
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To 

A. B., Resident of 

Take notice that I have succeeded to the tenure [or raiyati holding 
at fixed rates (as the case may be)], specified below, of which you are 
the landlord and that the landlord’s fee of Rs. is being trans- 

mitted to you by postal money-order. If you fail to accept payment of 
the sum, it will be kept in deposit in the Collector’s office for three years 
from the date of the service of this notice. During this time, it will be 
paid to you or transferred to your revenue account on application. If 
it is not claimed by you within three years from the date of service of this 
notice, it will be forfeited to the Government. 



C. D., 

Resident of 

Ordered* that this notice be served on the abovenamed A. B. 

E. F., 
Collector. 
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Form 7. 

NOTICE UNDER SECTIONS 15 AND 18 OF ACT VIII OF 1885. 

{See Rule 24J 

{ Where there is more than one landlord and no common agent or 
' manager,) 

To 

The collector of 

Be pleased to cause this notice to be served on A. B., etc., residents 
of A copy for each joint landlord is herewith submitted. The 

landlord’s fee of Rs. , money-order fee of Rs. and Rs. 

for serving the notice by post in a registered cover and obtaining an 
acknowledgment are deposited herewith. 

Tenure-holder 07 raiyat 

holding at tlxed rates. 
To 

A. B., etc., Residents of 

Take notice that I have succeeded to the tenure [or raiyati holding 
at fixed rates (as the case may be) 1, specified below, of which you are 
a joint landlord. The landlord’s fee of Rs. will be held in deposit 

in the Collector’s office till applied for by you, and your co>sharers 
or some other person authorised on your behalf to receive it. The 
amount stands to your credit and will be paid to you and your co-sharers 
or transferred to your revenue account on application ; or it will be 
sent by money order to any person to whom you and your co-sharers 
may jointly desire it to be sent. If the amount is not claimed by 
you within three years of the date of service of this notice, it will be 
forfeited to the Government. 


0 

"eS 


tenure or raiyati .* 
rates succeeded to, ^ 
pargana in which |! 

tenure or raiyati , 
rates. j 

me, and residence i 
-holder or raiyat ■ 
rates. 

f death of docea.sed j 
raiyat holding at , | 

me, and re.sidcnc:e 'I 
tenure or raiyati i 
rates. {l 

i 

u 

u 

w 

ae 

c 

0 

+3 

3! 

ci 

a 

« 

1 "s 

Rsmarks. 

•s 


‘p'Sl 


si-g 

0 U 

23*2 

V. 

■/! 

0 

0 

1 

% 

C-I 

1 0 C 8 ^ . 

«« 

215 

I’a 

o 2 

5 

5 i =« 

UQ 

a 

ji 


P 1 

1 

*0 

0 

1 

De.scripti 
holding 
with vil 
situated 

V do 
¥ 

Name, fu 
of late 
holding 

15 

43 0 do 

2 i 

3 1 
% 

a 

3 

0 

S 

◄ 


1 

•i 

3 

1 

r> 


7 


• 

!) 

10 




Kb. 
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C. D., 

Resident of 

Ordered that this notice be served on the abovenamed A. B. 

E. F., 
Collector, 


Form 8. 

NOTIFICATION UNDER SECTION 87 OF ACT VIII OF 1885. 

(See Rule 37,) * 

To 

The COLLECTOR 01 

Whereas the holding mentioned below, and hitherto held by C. U., 
resident of , has been abandoned by him without 

notice to me and without arranging for the payment of the rent thereof, 
I hereby notify that I have treated the holding as abandoned, and that 
I am about to re-enter upon it accordingly. 

Dated 1 


J Landlord. 

Schedule of Property. 


Nuine of village and pargaua 
in whicii Mituated. 

Area aiul boundaries of ! 

holding. ' 

i 

1 Kent of holding. 

1 


.3 




Form 9. 

Requisition to Collector for a verified or ceftified copy of or extracts 
from.^ the record-o frights under section /4S( bi ) of the Bengal Tinancy 
Acf 1883^ amended by Bengal Act I of iqoy, 

(See Rule 39.) 

Be pleased to furnish to this Court on or before the 
a certified copy of, or extract from, the record-of rights relating to the 
undermentioned tenancy, which is required for reference In suit No. 
of 


A. B. 

Judge, 
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C. D., 

Collectorate Record-keeper or 
other officer^ author hed to certify copies. 

Copy received. 


E. F., 

Sarishtxdar^ Civil Court. 

Form lo. 

Notice of Date of Attestation of the Record, [See Rule jo (a).} 
Notice to the proprietors, tenure-holders, landlords, raiyats, under- 
raiyats, and occupants of — 

Village . I Pargana 

Thana . | District 

Thana No. or Revenue Survey No. 

Take notice that under the powers vested in me by the Pengal 
Tenancy Act, 1885 (VIII of 1885), and the rules made thereunder, I 
shall, on the day of 190 > 

, proceed to attest and complete the record-of-rights in the 
abovementioned village. • 

You are hereby. required to attend before me at the abovementioned 
time and place, or at any other time and place to which the proceedings 
may be adjourned, and to produce such evidence, written or oral, as you 
may have to offer on the subject-matter of the proceedings. 

Revenue-officer^ 
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Form ii. 

% 

Notice for draft publication of the recordf [See Rule 62(a 
Chapter Vf of the Rules ^ 

Notice to the proprietors, tenure-holders, landlords, raiyats, under- 


raiyats and occupants of— 


Village 

. I Pargana 

Thana 

1 District 

Thana No. 

or Revenue Survey No. 


Take notice that as the attestation of the record of the above-men- 
tioned village has been completed, the Draft Record will be published 
by its contents being read out in the village on the 

All persons interested are called on to attend on 

this date. 


Revenue-officer, 


Form 12. 

Objection under section loSA of the Bengal Tenancy Act, 

[See Rule 62 Chapter F/, of the Rules 

Village I Pargana 

Thana . | District 

Thana No. or Revenue Survey No. 

Name of objector, with father’s name, caste and address. « 

Name, father’s name, caste, and address of person in whose khatian 
the entry objected to has been made, and number of khatian, if known. 
Statement of entry objected to, with details of objection. 

Statement of relief sought. 

Signature of objector, with date of filing. 


Form 13. 

Notice fixing the date for the hearing of an objection under 
Section 103 A of the Bengal Tenancy Act (See Rule 6j.) 

‘By order of the Settlement Officer at 
District 

Case No. of 190 . 

IN THE COURT OF 


Objectc 
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Notice to 

Whereas an objection (copy of which is annexed) under section 
1 03 A of the Bengal Tenancy Act has been filed, and the date of its 
disposal has been fixed for the 190 , you are hereby in- 

formed that you should, on the day fixed, appear personally or by agent 
in this Court at at o’clock to produce any evidence you have. 
In case of your failing to appear at the time fixed, orders will be passed 
according to law. 

Dated Month 190 . 


Form 14. 

Notice for setileme7it of fair re tits in con7iection with a settlejuent 
of the land revenue ( See Rule 65) 

Notice to the proprietors, tenure-holders, landlords, raiyats, under- 
raiyats, and occupants of— 

Village Pargana 

Thana District 

Thana No. or Revenue Survey No. 

Take notice that on at I shall proceed to fix 

fair and equitable rents for all the tenants of the above-mentioned village. 
All persons interested or concerned are called upon to attend at the 
place named above on the date specified. 

Revenue- officer. 


Form 15. 

Notice for publication of a Table of rates [See Rule 6 q (a)]. 

Notice to the proprietors, tenure-holders, landlords, raiyats, under- 
raiyats, and occupants of — 

Village . I Pargana 

Thana . | District 

Thana No. or Revenue Survey No. 

Take notice that a table of rates for the abovementioned village has 
been prepared, and that it will be published in the village on the 

day of All persons in- 

rested are called upon to attend on the date specified. 


Revenue-officer , 
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' Form i6. 

Notice for the publication of a Settlement Rent-Roll Rule 7jjj|. 

Notice to the proprietors, tenure-holders, landlords, raiyats, under- 
raiyats, and occupants of — 

Village 1 Pargana 

Thana . | District 

Thana No. or Revenue Survey No. , 

Take notice that fair rents having been settled for all tenants in the 
above-mentioned village, a Settlement Rent-Roll has been prepared 
and that this Rent-Roll will be published by its contents being read 
out in the village on the All persons 

interested are called upon to attend. 

Revenue-officer. 


F'orm 17. 

Notice for final publication of the record. ( Sec Rule 7/?). 

Notice to the proprietors, tenure-holders, landlords, raiyats, under- 
raiyats,and occupants of- 

Village . I l\argana 

Thana . | District 

Thana No, or Revenue Survey No. 

Take notice that all objections under section 103 \ of the Tenancy Act 
[The words in having been decided by the Revenue-officer and the 

omittecl in ca.ses Settlement Rent-roll havini^ been incorporated in the 

in which a set the record of the abovemen tioned vil- 

revenue ^not 1^^^ finally framed and will be published by 

being made.] its contents being read out in the village on the 
All persons interested are called on to attend on this date. 


Revenue-officer. 


Form 18. 


To 


Notice for service on persons interested in an application 
landlord or tenant for fair rents. 

[See Rule 84], 


made by 


Whereas (here state name, description and address of applicant or 
applicanls)£~|^^have made an application, in which you arc interest- 
ed, for the settlement of a fair rent for lands in village , 
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«copy otMi»puBue*tion jg ,,rved on 

an extract coutaining auen parts ot the api»licatlon as coucern you ^ 

you^ and you are hereby summoned to appear in this Court in person 
or by duly-authorised agent at o’clock on the 

at for final disposal of the application. In default 

of your appearance on the day mentioned, the application will be heard 
and determined in your absence. You should bring or send by your 
agent on the day fixed any document or evidence on which you intend 
to rely. 

^ Revenue-officer. 
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SCHEDULE II. 

{Referred to in Rule 4.) 

BURDWAN DIVISION. 

♦ 


District. 

[.ofcil areas. 

Staple fojKbcrop.s. 

Marts at wbieh 
])ricos to bo 
taken. 

I 

2 

1 • ■ 

4 

Burdwan 


Sadar eubdivi.sion 

Asansol ditto 

Katwa ditto 

Kaliia ditto 

Rico 

Do. 

Do. 

Do. 

.. 

Burdwan. 

Raniganj. 

Katwa, f 

Kalna. 

Birbhum 


Sadar subdivision , . 

Rainimr Hat ditto 

Rice 

Do. 

;; 

Suri. 

Hainpur Hat, 

Bankura 


Sadar subdivision 

Vishnupur ditto 

Riec 

Do. 

.. 

Bankura. 

Vishnupur. 

Midsapoue 

t 

1 

Sadar sulxlivision 

Ghatal ditto 

Taniluk ditto 

Coiitai dittii 

Riec 

Do. 

Do. 

Do. 


.Midnapur. 

Ghatal. 

Taiuluk. 

Cuntai. 

llOOaiiLY 

r 
1 1 

1 

Sadar subdivision 

Seratnpore ditto 
Arambagh ditto 

Howrah ditto 

Ulubaria ditto 

Rice 

Do. 

Do. 

Do. 

Do. 

•• 

Hooghly. 

Bhadrcswar. 

Arambagh. 

Howrah. 

Ulubaria. 


PRESIDENCY DIVISION. 



Sadar subdivision 

Rice 

Chetla Hat 

1 

Barasat and Barrackpur ) 

Do. 

Do. 

j Barasat. 

24-Parc.\xas. ..-J 

subdivisions. / 

Diamond Harbour sub- 

1 Bistoporo. 

Alugra Hat. 


division. * 


1 

Basirhat subdivision 

Do. 

Baduria. 

( 

Sadar subdivision 

Rice 

Goari. 

I 

Ilanaghat ditto 

Do. 

Ranaghat. 

KaliabarAr. 

Nadia 

Moherpur ditto 

Do. 

1 

Chuadanga ditto 

Do. 

Chuadanga. 

Bahadurkhali. 

1 

Kushtla ditto 

Do. 
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PRESIDENCY DIVISION— 





Marts at which 

District. 

Local areas. j 

St;»plc food-crops. 

prices to bo 
taken. 

1 

2 j 

3 

4 


Z' 

S.'idar 

subdivision . . 

Rico 

Bcrhatnporc. 

MURSIllDABAI) ..•< 

LalViat;h 

Kandi 

ditto 

ditto 

Do. 

Do. 

i.albagh. 

Kandi. 

1 

Jangipur 

ditto 

Do. 

Jangipur. 


Sadar 

sulxlivision . . 

Rice 

Je.saore. 


Narail 

ditto 

Do. 

Narail. 

Jes.sore 

Magura 

ditto 

Do. 

.Magura. 

1 

tlhenida 

ditto 

Do. 

Jhenida. 

V 

Boiigaon 

ditto 

Do. 

Bongaon. 

Khulna 

.Sadar 

subdivision . . 

Rico 

Khiilnii. 

Satkhira 

ditto 

Do. 

Satkhira. 


Bagcrhat 

ditto 

Do. 

Bagcrhat. 

• 


PATNA DIVISION. 



Sadar sobdivi.'^ion, cx- f 

Makai up land 

j- Miiror»fganj. 

eluding thana Mimer. [ 

Rice low-land 


13arh subdivision .. -j 

Molai up land 

Rico low dand 

J- Barh. 

Patna 

1 

Bihar 

ditto .. ^ 

.V»o*j/rfi np-Innd 

Rice low -land 

] Bihar. 

i 

Dinaporo ditto with ( 
thana Maner. 1 

Barley np-land 

Rice iow-land 

I Dinapur. 

( 

Sadar 

subdivision .. -j 

Wheat up-land 

Rico low -land 

1 Gaya. 

1 

Naw.adah 

ditto .. 1 

Wheat up-land 

Rice low-land 

I Nawadah. 

Gaya .. 





1 

• i 

.Tahanaliiul ditto .. | 

Wheat up-land 

Rico lo\v-Ianil 

I Jalianabivd. 

i 

Aurangabad ditto .. -j 

Wheat up-land 

Rice low-land 

j- Aurangabad. 

f 

Sadnr 

subdivision . . | 

Wheat np-l.'ind 

Rico low-Jand 

j. Arrah. 


Buxar 

dithi .. 1 

Wheat up-land 

Rice luw.land 

Buxar. 

87IA1IA11A1) .. - 

Sasaram 

ditto . . 1 

Wheat up-latul 

Rice low -land 

j- Sasaram. 


Bhabhua 

ditto .. j 

Wheat up-land 

Rico low-land 

j- Bhabhua. 


43 
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PATNA DIVISION-fctfw/rf.) 


District. 

Local areas. 

Staple food^crops. 

Marts at which 
prices to be 
taken. 

1 

2 

3 

4 


Sadar subdiviHioii .. • 

Makai up-land 

Uicc low-land 

j iShahcbganj, 

Sarah 

Gopalgaiij ditto .. j 

Jt/fil'ui up-land 

Rice low-land 

Mirgunj. 


Siwan ditto .. -j 

Mnl-ai up-land 

Rico low-land 

j> Siwan. 

Cbamparan 

Sadar subdivision .. -j 

MnLai ni)-land 

1 Rico low-land 

I Mutihari. 

( 

Bettiah ditto .. | 

AfnL-ai up-Iand 

Rice low-laud 

[ Hettlali. 

f 

1 

Sadar subdivision .. -j 

Mnkai up-land 

Rice low’ -land ,, 

MuniiTarpur. 

MI'ZAFP'AKPUR 

1 

Sitaniaii ditto .. -j 

Mnkai up-land 

Rice low-land 

^ Sitaniari. 

1 

Hajipur ditto ‘ | 

Mahti up.land 

Rice low-land 

!> Hajipur. 

r 

Sadar suljdi vision . , | 

up-land 

Rice low-land 

!> Daruhanga, 

Darbmahoa ..-j 

Miidlmbani ditto .. | 

Munm up-land 

Rico low-land 

!> Madlmbani. 

1 

V 

Sainastipur ditto ,, | 

Makai up-land 

Rice low land 

J Saniastipur. 


BHAGALPUR 

DIVISION. 




Sadar subdivision ,, | 

Wheat up-land 

Rico low-land 

!> Monghyr. 

Mokohyr ,, -> 

Begusarai ditto .. j 

Wheat up-land 

Rice low-land i . 

j- BegusaraL 


Jamui ditto .. j 

Wheat up-land 

Rice low-land 

Jamui. 


Sadar sulxii vision . . | 

Mtikai iix)-land 

Rice low-land 

j- Bhagalpur. 

Bhaoalpur 

Banka ditto .. | 

Makai up-Iand 

Rice low -land 

1 Banka. 


Madhipura ditto .. | 

Murvia up land 

Rice low-land [ ] 

1 Madhipura. 


Supaul ditto .. 1 

1 

Munea un-land 

Rico low-land 

1 Siipaul. 
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BHAGALPUR DIVISION— 


Dihtrict. 

Local areas. 

Staple food-crops. 

Marts at which 
prices to >>e 
taken. 

1 

2 

3 

4 



/ 

Siidar subdivision .. | 

1 

Wheat up-land , . j 

Rice low -land . . I 

j- Rcatnsganj. 

PlIlNEA 

. 


Araria ditto .. -j 

Wheat up-land , . ; 

Rice low-land . . ; 

Araria. 




Kishaiiganj ditto . . | 

I 

Wheat up-land .. | 

Rice low-land 

1 

1 Kishanganj. 


ORISSA DIVISION. 


OlTTACK 

1 

iSadar subdivision 

Jaipur ditto 

Kishiinganj ditto 

1 

Rico 

Do. 

Do. 

1 

) Cuttack town. 

) Cluirchika Hat. 
J.'ijpur town. 

: Kendrapara town. 

Rai.asokI': 

( 

..S 

V. 

Bal.-isore Sadar subdivision 

Rhadrak ditto 

Rice 

Do. 


Ralasorc. 

J Rhadrak. 
(Chandbali. 

PriU 

( 

Sadar sulxJivision 

Khurda ditto 

1 

Rice 

Do. 

! 

i 

(PuH. 

■ 1 Hananialipur. 

! Khurda. 
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APPENDIX lA. 

EASTERN BENGAL AND ASSAM GOVERNMENT RULES. 

The 24.th August ^ k^oq. 

No. 2304 R. — In'exercise of the power conferred upon him by sub- 
section (2) of section 61, section 134 and section 189 of the Bengal 
Tenancy Act, 1885 (VIII of 1885), Lieutenant Governor is pleased 
to direct that the following revised rules under the said Act, which, 
subject to the modifications now made therein, were published in 
accordance with the provisions of sub-sections (i), (2) and (3) of section 
190 of the said Act, at pages 553-567 of the Eastern Bengal and A^supn 
Gazette^ part II, dated the 24th March 1909, shall be substituted for the 
like rules, which were published with the Notification, dated the 21st 
December, 1885, at pages 1255-68 of the Cakuttn Gazette^ Part I, dated 
the 23rd idem, as subsequently added to, modified or altered up to the 
date of this Notification. 

GOVERNMENT RULES UNDER THE BENGAL TENANCY 
ACT, 1885 (Vm OE 1885). 

[as MODiriKI) liV SUI5SE0UENT I.EGISLA TION.] 

CHAPTER I.— General. 

1. In carrying out the following rules. Revenue Olhcers shall have 
regard to the instructions of the Board of Revenue for the guidance of 
Revenue Officers, so far as such instructions are consistent with the 
rules herein prescribed under .Act VIII of 18S5. 

2. Except where otherwise provided for by law or by these rules, all 
proceed ijigs and orders of Revenue Ofiicers, p:\ssed in the discharge of 
any duty imposed upon them by or under this Act, shall be subject to the 
supervision and control of the Board of Revenue ; and the proceedings 
and orders of each Revenue Officer under this Act shall be subject to the 
supervision and control of the Revenue Officers to whom he •may be 
declared by the Board of Revenue to be, for the purposes of the Act, sub- 
ordinate*. 

The Collector and the Commissioner in whose jurisdiction operations 
under these rules are in progress, shall be entitled to inform themselves 
of the nature and progress of such operations. 
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3. Where no other mode of service of notice is prescribed by the 
Bengal Tenancy Act or by these rules, service shall be effected in 
the manner prescribed for the service of summons on a defendant 
under the Code of Civil Procedure, if the notice is ♦addressed to 
one or more persons occupying or owning the same holding or tenure ; 
and if it is addressed to a number of persons occupying or owning 
different holdings or tenures in the same village, the notice shall be 
served in the manner prescribed for the service of summons on a 
defendant under the Code of Civil Procedure, or by ^proclamation and 
beat of drum, and by posting it in the presence of not less than two 
persons, on some conspicuous place in the village, and also by fixing 
it up in the village office, if any, where the rent is usually paid. In the 
case of uninhabited villages, the posting of the notice shall be made in 
the nearest inhabited village. 

CHAPTER II.— Staple Food crop.s and Price-lists. 

4. The local areas under sub-section ( 1 ) of section 39 shall be those 
entered in Schedule 1 1 annexed to these rules, and the mart specified in 
the same schedule for each local area shall be that at which prices shall 
be recorded. 

5. Rice has been declared, and until further orders, shall be deemed 
to be the staple food-crop in all such local areas. 

6. Price-lists of the staple food-crops shall be prepared on one market- 
day in the month at intervals of not less than twenty days. This 
n?arket-day shall be selected by the Collector, subject to the control of 
Board of Revenue. 

7. The price recorded shall be the prevailing retail price at which 
staple food-crop was actually sold in the mart to which the price-list 
refers on the day selected under the last preceding rule. 

8. (i) Price-lists shall ordinarily be prepared by a gazetted officer 
not below the rank of a Sub-Deputy Collector. But in special cases 
where a Sub-Deputy Collector is not available, the Collector may 
authorise a kanungo to prepare the lists. 

(2) Where prices are recorded at marts, other than those at the 
headquarters of districts, the Collector may with the sanction of the 
Commissioner, authorise a Sub- Registrar to prepare the lists qn days 
when no gazetted officer or kanungo is available. 

(3) One or two respectable inhabitants of the locality shall always 
be asked to assist in the preparation of price-lists, and the list ^hall be 
signed by at least one of them as well as by the officer preparing iu 
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9. Every officer charged with the preparation of price-lists shall keep 
a record showing, as far as practicable, — 

(a) the date of his visit to the mart at which prices are to be 

recorded ; ' 

(^) the names of vendors and purchasers, the quantities sold, and 

the price thereof, for any sales effected in his presence. 

10. When price-lists are prepared at the sadar subdivision by an 
officer other than a Covenanted Deputy Collector, or at other subdivision 
by an officer subordinate to the Subdivisional Officer, or by a Sub-Regis- 
trar, they shall be submitted to the Covenanted Deputy Collector or to a 
Deputy Collector specially nominated by the Collector for the purpose, or 
to the Subdivisional Officer, as the case may be. Such officer shall scru- 
tinize the lists ; he may call for explanation and cause errors to be 
corrected ; and, having satisfied himself of the accuracy of the lists, he 
shall countersign them. 

11. The price-lists shall be published for not less than one week at 
the marts to which they respectively refer, at the collectorate or subdivi- 
sional office, and at every police station and Munsifi in the local area. 

12. After the expiry of the term of publication of the price-lists in 
the^niart to which they refer, as mentioned in the last preceding rule, the 
lists shall be submitted to the Board with any objections made to them, 
and with the opinions of the officers who prepared and countersigned 
them, and of the Collector, on such objections. 

CHAPTER III.— Landlords' and Tenants' Improvements. 

13. Applications from landlords for the registration of improvements 
shall be made to the Collector of the district. If any such application be 
presented to any other Revenue Officer, he shall forward it for orders to 
the Collector. 

14. As far as practicable, the application shall be in Form I of 
Schedvrie I attached to these rules. The Collector shall either verify the 
application personally or shall depute a Revenue Officer, not below the 
rank of Sub-Deputy Collector to make the verification. In all cases the 
verification shall be by local enquiry. 

15. Before holding a local enquiry under last rule, the Revenue 
Officer shall prepare a proclamation giving general notice to the tenants 
of every village concerned of his proposed local enquiry and of the date 
thereof. He shall cause such proclamation to be published by beat of 
drum in fivery such village an<f he shall cause a copy of the proclamation, 
together with a copy of the landlord’s application, to be fi.\ed up in the 
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presence of not less than two persons, in some conspicuous place of every 
such village. The expenses of such publication shall be borne by the 
applicant for registration. 

16. The Revenue Ofificer, who makes a local enquiry under rule 14, 
shall ascertain whether the work in question was carried out, and if so, 
at what time, at whose expense, and at what cost ; whether the work is 
an improvement as defined in section 76 (2) of the Act, and was lawfully 
made by the landlord ; and what tenants have been benefited thereby. 
The Revenue Officer shall embody in a proceeding the result of his* 
local enquiry. When an officer, other than the Collector, has made the 
local enquiry, he shall submit the proceeding to the Collector. 

17. The Collector, after considering the proceeding of the local 
enquiry and after holding such further enquiry as he thinks necessary, 
shall pass an order directing or refusing the registration of the landlord’s 
improvement. 

18. Every Revenue Officer who records evidence under section Sr 
(i) shall exercise all the powers which are exercised by a Civil Court in 
the trial of suits, and shall be guided by the provisions of rules 5 and 8 of 
Order XVIII of the Code of Civil Procedure (Act V of 1908). 

CHAPTER IV.— Record of Proprietors’ Private Lands. 

19. Applications under section 118 shall be made to the Collector of 
the district. If any such application be presented to any other Revenue 
Officer, he shall forward it for orders to the Collector. 

20 The application shall be signed by the party making it and shall 
contain the following particulars so far as the applicant is able to furnish 
them : — 

(a) the name, tauzi number, and Government revenue of the estate ; 

(^) the name *of the registered proprietors and the share held by 
each ; 

(c) the specification of each plot of land referred to in the applica- 
tion, showing the village in which it is situated and the area and 
boundaries of each plot, if known ; 

the names of the tenants (if any) in occupation of each such 
plot ; and 

(^)*the grounds of the application. 

21. On receipt of the application the Collector shall make such 
enquiry as he may think fit by examining the applicant or his agent, and 
may call for further particulars before ordering further proceedings. (If 
the Collector directs that further proceedings be taken, he may transfer 
the application for disposal to any Revenue Officer subordinate to him.) 
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22. If the area of the lands has not been already ascertained by 
measurement made by competent agency under the authority of Govern- 
ment, or if for sufficient reason a further measurement is considered 
desirable, (the Collector) shall order that the lands be measured and shall 
estimate the cost of measurement in accordance with the rules for the time 
being in force for the measurement of lands in partition cases and shall 
require the applicant to deposit the amount either at once or in such 
instalments as he may deem fit. 

* * 23 Rules 40-48 relating to Revenue Officers acting under Chapter 
X of the Bengal Tenancy Act shall apply viufatis mutandis in the case 
of Revenue Officers acting under Chapter XJ of the said Act. 

CHAPTER V.~Skrvice of Notic ks. 

24. Notices under sections 12, 13, 15, and 18 shall contain so far as 
may be possible, the particulars given in the forms contained in Schedule 
I (Forms 2 to 7). 

25. (a) Where there is a sole landlord, or where two or more per- 
sons are joint-landlords and have a common agent such as is referred to 
in section 188, or a common manager appointed under section 95, the 
notices shall be served on such sole landlord or his agent or on such 
common agent or manager as the cases may be. 

{h) Where there are more than one landlord, and no common agent 
or manager has been appointed, a notice shall be served on each joint- 
landlord. 

26. In each case under the preceding rule the notice shall be for- 
warded by post, in a letter registered under Chapter VI of the Indian 
Post Office Act, 1S98 (VI of 1898), and an acknowledgment obtained. 

• 27. In the cases mentioned in rule 25 (a) the landlord’s fee shall be 
transmitted by money-order to the sole landlord or his agent or to the 
common agent or manager, as the case may be, at the time when the 
notice is issued. The coupon attached to the money-order shall contain, 
so far as may be possible, the particulars given in the forms contained 
in Schedule I. 

28. If, in cases where the amount of landlord’s fee is transmitted by 
money-order the sole landlord or his agent or the common agent or 
manager refuses to accept payment thereof, and in all other casfis where 
no application is made for payment of the landlord’s fee, the amount 
shall be kept in deposit in the Collector’s office for three years from the 
date of the service of the notice, and on the expiry of that time the 
Collector of the district may declare that it has beqp forfeited and on such 
declaration being made it shall be at the disposal of Ciovernment. 
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29. The Collector or any other officer who signs the order for the 
notice to be served shall satisfy himself that the landlord’s fee and other 
fees and charges realised in each have been paid into the treasury. 

30. The agreement under sub-section (2) of section 46 shall be filed 

in the Court having jurisdiction to entertain a suit for arrears of rent of 
the holding, and shall be served on the raiyat in the manner prescribed 
for the service of summons on defendant under the Code of Civil Proce- 
dure, on payment of the fee prescribed by the High Court. ^ ^ 

31. The notice under sub-section (4) of section 46 shall be filed in 
the Court having jurisdiction to entertain a suit for arrears of rent of the 
holding, and shall be served on the landlord in the manner prescribed 
for the service of a summons on a defendant under the Code of Civil 
Procedure on payment of the process fee prescribed by the High Court. 

32. In cases (a\ (fi) and {d) of section 6r referred to in sub-section (2) 
of section 63, the notice of the receipt of the deposits shall be served by 
forwarding the notice by post in a letter registered under Chapter VI of 
the Indian Post Office Act, 1898 (VI of 1898), or, where the Court may 
deem it necessary, in the manner prescribed for the service of a summons 
on a defendant under the Code of Civil Procedure. 

33. The general notice referred to in sub-section (2) of section. 72 
may be published by the transferee by fixing up a written notice to the 
tenants on the village office or in the presence of not less than two per- 
sons in some conspicuous place on the lands, and by proclaiming to the 
tenants by beat of drufn in every village to which the transfer extends, 
that the interest of the former landlord has passed to the transferee. The 
transferee may if he thinks fit, apply for service of the notice to the 
Court having jurisdiction to entertain a suit foV arrears of rent of the 
holding and the Court shall thereupon serve the notice as hereinbefore 
prescribed on payment of the process fee prescribed by the High Court. 

34. Notice under section 73 shall be in writing and shall be delivered 

to the landlord or his agent or, where two or more persons are joint-land- 
lords, to their common agent referred to in section 188, or to their com- 
mon manager appointed under section 95, as the case may be, at the 
landlord’^ village office, or at such other convenient place as may be 
appointed by the landlord for the payment of rent under sub-section (2) 
of section 54. When there arc two or more joint-landlords without a 
common agent or manager, the notice shall be served at the village office 
of the principal co-sharer or at such other places as may be appointed 
by each of the landlords for payment of rent under sub-section (2) of 
section 54. ' 
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35. The raiyat may, if he thinks fit, cause the notice to be served 
through the Civil Court haying jurisdiction to entertain a suit for arrears 
of rent of the holding in the manner prescribed for the service of a sum- 
mons on a defendant under the Code of Civil Procedure on payment of 
process fee prescribed by the High Court. 

36. If the raiyat elects to proceed under sub section (2) of sectiott 86, 
ho may personally serve a written notice^ of his intention to surrender on 
his landlord ; but if he elects to proceed under sub-section (4) of the said 

•section the notice of the raiyat’s intention to surrender shall be served 
on the landlord in the manner prescribed for the service of a summons 
on a defendant under the Code of Civil Procedure, on payment 
of the process fee prescribed by the High Court. 

37. A notice of the tenant^s abandonment of his holding under sub- 
section (2) of section 87 shall be in the form (Form 8) contained in 
Schedule I, and shall be submitted in duplicate. One copy shall be 
published by beat of drum upon the holding alleged to be abandoned, and 
then kept in the record, and the other copy shall be affixed, in the 
presence of not less than two witnesses, to some dwelling house, or tree 
or other conspicuous object upon the holding. The fee payable by the 
landlord shall be Re. i. 

38. Notice to the tenant under section 115 shall be filed in the Court 
halving jurisdiction to entertain a suit for arrears of rent of the holding, 
and shall be served in the manner prescribed for the service of a summons 
on a defendant under the Code of Civil Procedure, on payment of the fee 
prescribed by the High Court. 

39. Every requisition from the Civil Court to the Collector for 
certified copies of, or extracts from, the record-of-rights shall, so far as 
may be possible, contain the particulars specified in the form (Form 9) 
in Schedule I. The copy or extract shall be certified to be correct by 
such officer as may be appointed by the Collector for the purpose. 

CHAPTER VI. 

•PART I.— Powers of Officers making surveys and 

PREPARING RECORD-OF-RIGHTS. 

40. When a Revenue Officer is appointed for the purpose of making 
surveys and preparing record-of-rights under Chapter X of the Bengal 
Tenancy Act within any district,^ he shall be appointed either with or 
without the additional designation of Settlement Officer ” or “ Assistant 
Settlement Officer.” All such officers are hereby vested with 

(n) all the powers exercised by a Civil Court in the matter of 
procuring the attendance of parties and witnesses and of 
procuring the production of documents ; 
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(^) power to enter upon any land included within the area in 
respect of which the order under section loi has been made, 
and to survey, demarcate, and make a map of the same ; 

(c) power to cut and ♦thrash the crops on any land in respect of 
which the order under section loi has been made and to 
weigh the produce with a view to estimating the capabilities 
of the soil. 

41. A Revenue Officer appointed with the additional designation of 
Assistant Settlement Officer is also hereby vested with all the powers of 
an Assistant Superintendent of Survey and of a Deputy Colletor under 
the Bengal Survey Act, 1S75. 

42. A Revenue Officer appointed with the additional designation ot 
Settlement Officer is hereby vested also with all the powers of Super- 
intendent of Survey under the Bengal Survey Act, 1875. 

43. A Revenue Officer appointed with the additional design: tion of 
Settlement Officer or Assistant Settlement Officer is hereby vested also 
with all the powers exercised by a Civil Court in the trial of suits. 

44. A Revenue Officer appointed with the additional designation of 
Settlement Officer may, by general or special order, make over for 
disposal to any Assistant Settlement Officer subordinate to him — 

objections under section 103 A ; 

(d) the settlement of fair rents, including the preparation of a 
table of rates ; 

(c) the preparation of a settlement rent-roll under Chapter X, 
Part II, of the Act ; 

{(/) objections under section 104B (3) or section 104E ; 

(c) applications for the settlement of fair rents under section 105 ; 
(/) suits instituted for the trial of disputes under section 106 ; 

Uf) applications for the commutation of rents under section 40. 

45. A Revenue Officer appointed under the designation of .Settlement 
Officer may also withdraw from the file of any Assistant Settlement 
Officer subordinate to him, any of the proceedings mentioned in rule 44 
and may dispose of them himself or transfer them for disposal to any 
other Assistant Settlement Officer subordinate to him. He may also 
transfer to a competent Civil Court for trial any particular case or class 
of cases u^der section 106. 

46. Where no special Settlement Officer has been appointed for any 
district, the Collector of that district is hereby appointed to discharge all 
the functions of a Revenue Officer under Chapter X of the Bengal Tenancy 
Act, and is vested with all the powers of a Settlement Officer under 
rules 40 to 45. 
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47. In respect of all operations under Chapter X of the Bengal 
Tenancy Act which have been placed by the Hoard of Revenue under 
the administrative control of the Director of land Records, that officer is 
hereby appointed to discharge all the functions of Revenue Officer under 
the said chapter and is vested with all the powers of a Settlement Officer 
under rules 40 to 45. In respect of such operations he is further 
declared, under section 104B (4), to be the “confirming authority” 
for tables of rates and settlement rent-rolls which have been 
prepared by other Revenue Officers, and he is declared, under section 
104(1 (r), to be the Superior Revenue authority to whom appeals 
will lie from original orders on objections passed by other Revenue 
()fficcrs under section 10415 (3) or section 104E. In the case of 
tables of rates and settlement rent-rolls prepared by the Director 
of Land Records, the Board of Revenue will be the confirming authoiity, 
and in the case of original orders on objections passed by the Director 
of Land Records, the 15 oard of Revenue will be the appellate authority. 

48. In respect of all operations under Chapter X of the Bengal 
Tenancy Act, whicli have been placed by the Board of Revenue under 
the administrative control of the Commissioner of the Division, the 
Commissioner will exercise all the powers vested in the Director of 
Land Records by rule 47. In the case of table of rates and settlement 
rent-rolls prepared by the Commissioner, the Board of Revenue will be 
the “ coihirming authority,” and in the case of original orders on 
objections passed by the Commissioner, the Board of Revenue will be the 
appellate authority. 


PART II.— Procf. i )rR k. 

49. When an order has been made under section loi (i) or section 
loi (2), directing that a survey shall be made and a record-of-rights 
prepared by a Revenue Officer in respect of the lands of any local' area, 
estate or tenure or part thereof, the survey shall be made and the record- 
of-rights prepared in the manner described in the following rules and 
by the ^pllowing processes, namely : — 

(i) Traverse survey. 

(ii) Cadastral survey. 

(iii) Erection of boundary marks. 

(iv) Preliminary record-writing (or 

(v) Local explanation (or bt 4 jfuirat), 

(vi) Attestation. 

(vii) Publication of the draft record. 

(viii) Disposal of objections under section io3.\. 

, (ix) Preparation of the sttlement-rent roll, if any. 
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(x) Preparation of the final record. 

(xi) Publication of the final record. 

(xii) Distribution of the final record and of printed maps. 

(xiii) Settlement of fair rents under sections 105 and 105A. 

(xiv) Trial of suits under section 106. 

A Revenue Officer who has been appointed with the additional desig- 
nation of Settlement Officer may, at any time before the publication of 
the final record, direct that any portion of the proceedings in respect of 
the lands of any local area, estate or tenure or part thereof, shfill be 
cancelled and that the proceeding shall be carried out de novo from such 
stage as he may direct. 

50. Traverse Sw^oey . — The cadastral survey of the notified area shall 
be based upon a traverse survey, and such traverse shall ordinarily be 
carried out by theodolite observations. If possible, the traverse survey 
shall be connected with one or more points which have been fixed by 
previous surveys. 

51. Cadastral Survey. --K large-scale map showing roads, rivers, 

railways and other physical features of the country as well as homesteads 
and other fields, shall be prepared for each village as defined in secticte 
3 (10) {a) or section 3 (10) (b) of the Bengal Tenancy Act. When the 
Settlement Officer is of opinion that the villages of any local area are, 
as so defined, unsuitable as the unit of survey and record, he shall after 
ascertaining, as far as possible, the opinions of the landlords and 
tenants concerned, forward to the Board of Revenue, through the 
controlling officer to whom he is subordinate, a full report setting 
out the facts of the case. If the Board of Revenue issue an order 
under section 115A sanctioning the adoption, within any local area, 
of a unit of survey and record other than the villages as defined 
in section 3 (10) (//) or section 3 (10) (3), the Settlement Officer 
shall adopt the unit so sanctioned ; but such unit shall not con- 
stitute a village within the meaning of the Act, unless a notification has 
been issued by the Local Government in accordance with the proviso to 
section 3 (10). , 

52. Erection of Boundary —Boundary marks of a permanent 

nature shall ordinarily be erected at every point where the boundaries of 
three villages meet, and may also be erected at any other points where 
this is necessary, in the opinion of the Revenue Officer, for the definition 
of any boundary. 

♦ 

53. Preliminary Record-writing .--- this and the two following 
stages the draft record shall be prepared. The draft record shall consist 
lif statements of rights which are hereinafter styled the khatiansl* 
There shall ordinarily be a separate khatian for each person interested, 
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or each group of persons jointly interested, in the land whether as 
proprietor, tenure holder, raiyat, under-raiyat or occupant, and each 
khatian shall show the rights and liabilities of each person or group of 
persons according to the particulars which have been specified in the 
notification under section lor. At this stage all such particulars 
shall find entry, with the exception that no entry shall be made as to 
revenue or rent payable, nor shall the class to which each tenant belongs 
be recorded. At this stage there shall also be prepared a field 
index or khasra arranged according to the serial numbers of the 
fields in the village. This field-index shall not form part of the draft 
record. Disputes which are found to exist at this stage shall be decided 
in a summary manner by a Revenue Officer or a Kaniingo on the basis 
of actual possession as far as such basis is applicable. 

54 . Local Explanation, — When areas of the fields have been ex- 
tracted and entered in the preliminary record, k copy of each khatian 
shall be made over by a Revenue Officer or a Kanungo to the person 
or persons concerned or their representatives. Each khatian shall then 
be examined on the ground, with reference to the village map, by a 
l^venue Officer or a Kanungo and shall be explained to the person or 
persons concerned or their representatives, if present. The Revenue 
Officer or Kanungo shall make such corrections as are necessary in the 
map, in the draft record, and in the copies of the khatians which have 
been distributed, if they can be produced for this purpose. Provisional 
entries of rent shall be made at this stage both in the office copies of the 
khatians and in the copies produced, but entries of status shall be de- 
ferred till attestation. 

55 . Attestation.— This stage of the operation shall be taken up after 
the landlords and tenants have been allowed a sufficient interval to study 
their copies of the khatians. The attestation of each village shall be 
taken up at a convenient place in or near the village. Before 
attestation begins a proclamation shall be published ,in the village, giving 
due notice to the landlord and tenants and calling on them to appear be- 
fore the* Revenue Officer on date fixed, bringing with them their copies 
of the khatians. As each person appears before him, the Revenue Officer 
shall examine his khatian^ read out all the important entries, make cor- 
rections where required, and see that the khatian is complete in all parti- 
culars. He shall decide disputes in a summary manner, and 3s far as 
applicable on the basis of actual possession. He shall enter with his own 
hand the class to which each tenant or group of tenants belongs and 
the special conditions and incidents, if any, of the tenancy. He shall also 
with his own hmd enter the revenue payable by each proprietor or groujk 
of proprietors and the rent payable by each tenant or group of tenants 
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after ascertaining that such entry is of rent lawfully payable or deliver- 
able or after amending it if he finds it incorrect. The Revenue Officer 
shall then sign and date the office copy of the khafian^ and if the copy 
of the khatian^ which was given to the person or persons concerned is 
produced the Revenue Officer shall see that it corresponds with the office 
copy as attested. When the Revenue Officer has completed the attesta- 
tion of all the khatuvis of a village, he shall draw up a formal proceeding 
to this effect. 

56. Puhlicatio 7 i of the Draft Record, — The Revenue Officer shall 
publish the draft record-of-rights by placing it for public inspection free 
of charge, during a period of not less than one month at such convenient 
place as he may determine. A Proclamation shall previously be pub- 
lished in each village informing the landlords and tenants of the place 
at which the draft record of that village will be open to such inspections, 
the period during which it will be open to public inspection, and the last 
date on which objections may be filed. 

57. Objections under seciioti 103A. — lllank forms of objection shall 
be supplied free of charge and objection shall, as far as practicable, be 
made on such forms. Along with the original objection the objector 
shall file a copy or copies for service on all other persons who, in the 
opinion of the Revenue Officers are materially interestevi in the case. 
The Revenue Officers shall issue notices informing the objector and all 
other persons so interested of the date and place fixed for hearing the 
objection, and with e ich notice to a person other than the objector he 
shall forward a copy of the objection. Objections shall be disposed of 
in a summary manner and on the basis of actual possession, as far as 
such basis is applfcable. The record shall contain the names of the 
witnesses examined and an abstract of the reasons for the decisions. 
Objections shall not be disposed of in the absence of any of the parties 
qfiaterially interested, or their representatives, unless the Revenue Officer 
be satisfied, for reasons to be recorded in writing, that the notice was 
duly served on the person concerned. 

58. Preparation of a Settlement Rent-Roll. — Where land reVfenue is 
being or is about to be settled, the Revenue Officer shall prepare a 
rent-roll for each village 

(i) ^efore preparing the rent-roll the Revenue Officer shall issue a 
proclamation, informing the landlords and tenants of the time 
and place at which the preparation of the rent-roll will begii^ 
If any tenant be absent, the Revenue Officer shall make no 
entry in tfie rent-roll which would have the effect of alicring 
the rent of that tenant until a special notice has b^n duly sirved 
on that tenant. 
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(ii) When the Revenue Officer is preparing the Settlement rent-roll 
on the basis of a table of rates he shall consult the landlords 
and tenants of the village regarding their own classification of 
the lands therein and regarding the relative capability of each 
class of land according that classification. When specifying in 
the table of rates the rate of rent which is fairly and equitably 
payable in respect of each class of land, the Revenue Officer 
shall have regard to the statements of the landlords and tenants 
as to the classification and relative capability of lands, and 
shall also have regard to the rate of rent which is now 
being paid in respect of each class of land. Before settling 
any rent upon the application of the table of rates, the 
Revenue Officer shall consider the circumstances of the tenant 
and shall compare the total rent which he is now paying with 
the rent which he would pay according to the table of rates. 
He shall also consider whether the land held by the tenant is 
good or bad lancT of its class. When determining the final 
entries to be made in the rent-roll, the Revenue Officer shall 
read out, or cause to be read out in his presence, the principal 
entries relating to the holding and rent of each tenant whose 
rent is to be settled, and shall enter in the rent-roll with his 
own hand the fair rent settled for each such tenant. 

{ill) The publication of the draft table of rates, if any, and of the 
draft settlement rent-roll shall be carried out in the manner 
and for the period prescribed in the case of the publication of 
the draft record-of-rights. 

{iv) Objections under section 104 15 (3) or under section 104 E shall 
ordinarily be disposed of by the Revenue Officer, in or near the 
village in which the land is situated. The Revenue Officer 
shall record his reasons for each order on an objection^ 
Appeals will lie against these orders to the superior Revenue 
authority mentioned in rule 47 or rule 48. 

5y. ^Preparation of the Final AVoW. - When all objections under 
section 103A have been disposed of, and when the settlement rent-roll, if 
any, has been prepared, sanctioned anrf incorporated with the record, and 
when the draft record has been corrected in acronlance with the original 
and appellate orders on all objections, the Revenue Officer shall proceed 
to frame the final record. The final record shall be prepared in confor- 
mity with the draft record corrected as above, and shall consist of a series 
of khatiana prepared on forms which are generally similar to the forms 
used f|r the khatians of the draft record. The khasra shall not form part 
of the final record. The final record shall be printed or prepared in 
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manuscript according as the Local Government may, by general or ' 
special order, determine. 

4 

6o. Publication of the Final Record . Revenue Officer shall 
publish the final record-of-rights by placing it for public inspection free 
of charge, during a period of not less than one month at such convenient 
place as he may determine. A proclamation shall previously be published 
in each village, informing the landlords and tenants of the place at which 
the final record of that village will be open to public inspection and the 
period during which it will be open to such inspection. 


6i. Distribution of printed Maps and of copies of the Final Record . — 
The maps which have been prepared under rule 51 may be printed under 
the authority of the Local Government and may be distributed to public 
officers, to landlords and tenants and to others in such manner as the 
Local Government may from time to time, by general or special order, 
direct. Copies of the final record-of-rights, or of portions thereof, shall 
be printed or prepared in manuscript and shall be distributed to public 
officers, to landlords and tenants and to others, in such manner as the 
Local Government may from to time, by general or special order, direct. 
The printed maps, and the copies of the record or of portions thereof, 
which are distributed under this rule to persons other than public officers, 
shall be distributed free or on payment according as in the case of each 
local area the Local (Government may direct. When payment is required, 
t\?e sums so received shall ordinarily be adjusted against the e.xpenses 
incurred on account of survey and settlement, should the accounts of those 
expenses still be open. 


62. Settlement of Fair Rents under Section 105-105A.— (/) When the 
landlord or tenant applies for the settlement of a fair rent, he shall be 
considered as plaintiff and the opposite party as defendant. The pro* 


xeedings shall be dealt with as suits and, subject to the directions 
contained in this rule, the Revenue Officer shall adopt, as far as it is 


applicable, the procedure laid down in the Code of Civil Procedure for 


the trial of suits. 


(rV) When the estate or tenure is managed by the Court of Wards 
or by a manager appointed by the District Judge under section 
95 of the Act and a settlement, of revenue is hot being, or 
is not about to be made, the procedure laid down in this rule 
for recording and settling rents shall be followed, the manager 
of the estate or the tenure being regarded as the landlord. 

(/li) When a landlord or tenant applies for the settlement of a fair 
rent, notice shall be served on every person interested in the 
application, together with a copy of the application, or extract 
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therefrom, or summary *therfeof, so far as the application con- 
cerned such persons. 

(iv) With the consent of the Revenue Officer, any number of ten- 
ants occupying land under the same landlord in the same 
village may make a joint application for the settlement of rents, 
or may be joined as defendants in the same proceeding on a 
similar application by the landlord : 

Provided that, if at any time it appears to \he Revenue Officer that the 
question between any two of the parlies, of whom one is so 
joined with others, cannot conveniently be so jointly tried, he 
may order a separate trial to be held of that question, or he 
may pass such order, in accordance with the Code of Civil 
Procedure, for the joint or separate disposal of the application 
as he may think fit. 

(v) On the date fixed for the settlement of fair rents, or any subse- 
quent date to which the proceedings may be adjourned, the 
Revenue Officer shall read aloud, or cause to be read aloud in 
his presence, the name of each tenant whose rent has to be 
settled, the area of his tenancy, and the existing rent, and shall 
then proceed to settle a fair rent under the provisions of 
Section 105. 

(ev) When a landlord or tenant does not attend, after due service of 
notice has been proved, the procedure may be c.v parte, 

{vii) Where a landlord or a tenant appears and the fair rent is not 
settled under sub-section (5) or sub-section (6) of Section 105, 
that is, by the acceptance by the parties of a rent proposed by 
the Revenue Officer, or by compromise, the Revenue Officer, 
shall record evidence in the manner prescribed in clause (/) of 
section 148 of the Bengal Tenancy Act, 1885, for the trial ofr 
rent-suits, and shall settle a fair and equitable rent according 
to law : 

• 

.Provided that in important cases the Revenue Officer may, in his 
discretion, record evidence at length. 

{viii) When a fair rent has been settled under these rules, it shall 
be entered in the khatian as the rent payable in resp^t of the 
tenancy from the date prescribed by section 1 10. 

(/.v) It shall not be necessary for a Revenue Officer to draw up a 
separate decree with regard to the fair rent settled ; but the 
entry made in his decision or schedule attached thereto with 
regard to the fair rent settled shall be held to be a deciee. 
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(x) A proceeding under Section 105 A shall be considered as part of 
the proceeding under Section 105 in which the issue arose, and 
the record of a proceeding under Section 105A shall be consi- 
dered as part of the record of the proceeding under section 105. 
In trying and deciding issues under Section 105 A, the Revenue 
Officer shall record evidence in the manner prescribed in clause 
(vii) of this rule. * 

63. Suits under Section 106— Proceedings under Section 106 shall be 
dealt with in all respect as suits between the parties. 

Applications under Section lo^for Survey and Record-of-rii^hts. — (i) 
These applications shall be made to the Collector of the district, and 
sl^ll specify— 

{a) the status of the applicant, vi::,^ whether he is a proprietor or a 
tenure-holder ; 

{d) the particulars specified in Section 102 of the Bengal Tenancy 
Act, in respect of which the application is made : and 

(c) the number of tenants occupying the estate or tenure or part 
thereof in respect of which the application is made, the total 
rent payable by them at the time, and the estimated area covered 
by the application (so far as the applicant is able to give these 
particulars). 

(ii) If the application is made by a proprietor, it shall not be admi- 
tted unless the name of the applicant and the extent of his 
interest are registered under Bengal Act VTI of 1876. 

(iii) If the application is made by a tenure-holder, it shall not be 
admitted unless the right of the tenure-holder and the extent of 
his interest is admitted by the superior landlord or is proved to 
the satisfaction of the Collector. 

(iv) On receipt of the application, the Collector shall forward it to 
the Commissioner with any remarks which he may think nece- 
ssary. The Commissioner may call for further information or 
may require the appplication to be amended. If he cbnsiders 
that the application cannot be granted with advantage to the 
interests of all persons concerned, he may reject it. If he 
approves it, he shall forw^ard the application with an expression 
of his opinion for the orders of the Board of Revenue. A 
Commissioner rejecting an application shall record his reason 
for doing so, and the applicant, if dissatisfied with the order, 
may appeal within one month to the Board of Revenue. 

(v) When an application is '^referred to the Board or an appeal is 

preferred, the Board may call for further information, if necess- 
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ary, and shall 'pass such orders as they may think fit for allow- 
ing or rejecting the application. 

(vi) As soon as an application is allowed, the Collector shall call 
upon the applicant to deposit one rupee per acre of the estimat- 
ed extent of the estate or tenure or part thereof in respect of 
which the application has been allowed. 

(vii) If the amount deposited as above proves more than sufficient 
to cover the cost of the proceedings, the unexpended balance 
will be refunded on their termination. If the amount deposited 
proves insufficient to cover the cost, the applicant shall, when 
required by the Collector, deposit from time to time such further 
sums as the Collector may think necessary for the completion 
of the proceedings. If he shall fail to do so, the proceedings 
may be stopped and the order allowing the application 
cancelled. 

(viii) In conducting operations under section 103 the Revenue 
Officer shall proceed in accordance with the rules for the 
guidance of officers acting under section loi. 

CHAPTER VII.— ('iRXERAL Scale oi- Feks. 

65. Service of Notices. --Vox every notice under this 

Act, not being a notice issued by any Revenue or Civil Court [fees for 
serving which are regulated by the Court fees Act, 1870 (VII ot 1870)], 
and not being provided for by any other rule made under this Act, a 
process fee of 12 annas shall be levied, if the notice be directed to one 
or more persons residing in the same village. 

Where such notices are directed to several persons resident in 
different villages, a fee of 12 annas shall be levied for service in each 
village. 

In addition to the above fee, the actual charge which must be incurred, 
if it is necessary to travel by railway or boat, or cross ferries, shall be 
{ levied from and paid by the person at whose instance the process is 
issued before issub of the process. If a peon carries more than one 
process, involving charges for railway fare, boat-hire, etc., the sum leviable 
shall be charged in equal shares upon all the processes so carried. The 
rate at which such boat-hire is to be charged shall be the same*as those 
fixed for criminal processes under Rule VII of the rules prescribed by the 
High Court under clause (2) of section 20 of Act VII of 1870, and shall 
be sufficient only to cover, on the whole, the actual cost of hiring boats, 
or of such boat establishment as it may be necessary to maintain for the 
purpose of serving processes of these classes. 
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If a peon is retained at the place of service for more than 24 hours at 
the request of the person at whose instance the process was issued, or of 
his agent, such person or agent shall then and there pay demurrage at 
the rate of 5 annas a day and obtain a receipt from the peon. Unless 
this demurrage is paid, the peon shall decline to wait. No demurrage 
shall be charged if the delay was not due to the person requiring the 
process or to his agent. 

66. Deposits of rent , — For deposits of rent under section 61 (2), fees 


shall be levied according to the following scale ; — 



Rs. 

Annas. 

On any sum not exceeding 

5 

I 

On any sum exceeding 

51 


but not exceeding 

loj 


On any sum exceeding 

io\ 

f 

but not exceeding 

25) 

4 


On any sum exceeding Rs. 25, four annas for each complete sum of 
Rs. 25 and four annas for the remainder, provided that if the remainder 
does not exceed Rs. 10, the charge for it shall be only two annas, provided 
also that in no case shall the fee exceed the sum of Rs. 5. 

67. Distraint of Crops.-^Tlie following scale of charges is prescribed 
on account of processes for distraint and sale under section 134 : — 

(a) in respect of the warrant of distraint — 8 annas : 

(f) in respect of each man necessary to effect the distraint and also 
to ensure safe custody where such man is to be left in actual 
possession — 4 annas a day ; and 

ic) in respect of action taken under clause (2), Section 126. for the 
reaping, storing, or preservation of the crop distrained — 
4 annas a day for every person employed, and in addition 
actual hire of threshing-floor or store-house, if necessary. 

In addition to the charges under clause (d) and {c) above, railway- 
fare, boat-hire and ferry-charges may be levied, when necessary, as under 
rule 65. 

SCHEDULE I. 

Forms Nos. i to 8— [ 77 /^ same as in Benjs^al see pp. (657) to (666)]. 

FORM 9. 

Requisition to Collector for a verified or certified copy 
OF, OR extracts FROM, THE RECORD-OF-RIGHTS UNDER 
Section i48(^-i) of the Bengal Tenancy Act, 1885, as 

AMENDED UP TO DATE. 

The test as in Beng^al see p. (666) to (671). 
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DACCA DIVISION. 


Local arca.s. 


Marts at 

which prices to be 
taken. 


Mynicnsing 


Faritlpur 


Bakarganj 


f Saclar sulxlivision 
I Manikganj subdi 

I Narayanganj 
I Mun®higanj 
( Sad ill’ 

I Jamalpur 
-j Taiigail 
I Ntstrokona 
I Kishorcgaiij 
( Sadar 
] Goal undo 
I Miidaripur 
L Gopalganj 
f Sadar 
1 Pirojpur 
, '! Patuakhali 


U Dakshin Shahajpur subdivision 


Posta hat. 
Manikganj Dasora 
Ba/ar. 

Madanganj. 

Mirkadini. 

Nasirabad. 

Jamalpur. 

Kagiuiiri. 

Notrokona. 

Kishoreganj. 

Farid pur, 

Rajbari. 

Madaripur. 

Gopalganj. 

Bari sal. 

Pirojpur. 

Patuakhali (Now 
Bazar). 

Bhola. 


Chittagong 

Tippera 


Noakhali 


Rajsl^^hi 


Dina j pur 
Jalpaiguri 


Rangpur 


CHlTTAGONi; DIVISION. 

f Sadar subdivision 

\ Cox's Bazar ,, 

f Sadar 

J Brahmanbaria ,, 

I Ch and pur ,, 

{ Sadar ,, 

Feni ,, 

RAJSHAHI DIVISION. 

r Sadar subdivision 

. -j Naugaon ,, 

L Nator ,, 

( Sadar „ 

. -j Thakurgaon ,, 

I Balurgliat ,, 

{ Sadar ,, 

Alipur ,, 

( Sadar ,, 

j Nilphanmri ,, 

' I Kurigram ,, 

L (biibandha ,, 

,. Bogra District ,, 

/ ^Aflar 

* \ Sirajganj 

Malda district ,, 


Busy Hat. 

Cox's Bazar. 

Hajganj (Coniilla). 

Brahmanbaria. 

Chandpur. 

Kalitara Hat. 

Raja’s Hat (Fcni). 

Shaheb Bazar. 
Naugaon. 

Nator. 

Railway Bazar Hat. 

Thakurgaon. 

Balurgliat. 

Din Bazar. 

Alipur. 

Rangpur. 

Nilplmifiari. 

Kurigram. 

liaibandiia. 

Kalitara Hat. 
Palma. 

Sirajganj. 

Balia Nowabganj. 
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Forms to be used in the preparation of the settlement record. 
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•S ^ 
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a: 
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W* *k4 
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s 
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bo 

0) 

'/I 

'U 
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o 

U 

c 

6 
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4) 

bo 
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Remarks. 

ny 

1 

oij^ JO rmiiOAn.! 'jiioiinur».\oir) 

- 


.S 

p 2 

o -» 

S) * 

> T 

g ^ bo 

s ? .3 K 

2 ja 2*3 

r ‘S « 

ill? 

bo 3 .£5 i; 

If 


o 


3 

; 




1 " 

® si 
o *t; 

i 

•pOpJAtJpi.l JO\' 

■/: 


II 


•po^v.AiUno 

1 

i 

1 

o 

'5'^ !13 

'VS 

•jsn.iojui JO 
•xo pin? .lojowaiap) 



Names and addresses of 
proprietors, managers a 
mortg.agees of the esta 
with the character an 
extent of each pro- 
prietor’s manager’s 
' or mortgagee’s 

• intore.st 

aT • 

^ u 

V o 

§1 
y^ " 

i 


•.fnn jc *.ioqiumi ^iinooon 
o^iuwlos pun iioj-ohnoAOJi nj aDqiiiii^^ 

i 

1 


^ 1 
i4 

\Ciiu ji *ojm«o 

JO O.IVIIS jo^;oTa«>i 

eo 



o <a 

1" 

•OJtTJSO JO OIUWX 

(M 


M.-xittinu ivi.ioy 

- 



(1) See also Board’s Survey and Settlement Manual, Part II, Clinp. 8. Rules 6, 1S~24. 
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•|oo.iai(j .10 o 

.O-iddojd oil I oj 

.lojiatto uj riou)uo oi oouojojo^I 






•po;vAi;ino , 


I ‘ojiiiociooiiof) oq; 

JO aojHj^oj u'B.vkVznMut uj aoqiaux 


C 5: 


V ^ J 

a- 'Si 

3 u 2 
* o*— ^ ' 

9 -i 2 

.-©3 « 
3522" 

S i.-* 
. 2 2 © 3 
a* s'? ‘ 


*09 ‘qvSiiivjiv 

4011 joqM 'A-io(io4d 004/— aiiuo 
•A04 JO 40J0V4tfll0 pUV UOI'/CI{4a80Q 


uociaina ivuos ri 


* »5ue Boftrda' Purvey and St tlcmcnt Mauuiil, Part II, Chap. 8, mlea 6 and 25. 
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No. 3. 

Khewat {part III) of interests of Patnidar, Thikadar, Ijara- 
dar, or other tenure-holders. See Rule ^8 (h), Chapter VI, 
Tenancy Act Rules. {p) 

Village No in Collector’s Register C. Pargana Thana 
Thana No. District 


Serial Number. 

Name of temire-liol Jer. 

Name of estate and 
number in column I 
of the proprietary 
khewat. 

Name or names of 
tenure-holders land- 
lord or laud- lords. 

Extent of tenure- 
holder’s interest. 

fi 

s. 

2-2*^ • 
*1 2 c 

•*5 o ;; o 
2 s 

Area in bighas of 
square yards. ! 

Rent payable by 

tenure-holder. 

Mode in which rent 
was fixed. 

Period for which the j 
runt has been fixed 
from— to— 1 

i 

Nature, conditions, 

and incidents of the 
tenure. 

Kk.makks. j 


2 

3 

4 

5 

0 

1 7 

8 

9 

10 

11 

12 


• 

* 

» 




! 

1 

1 

i 






11— -In the case of a tenure which hi\8 been created by a registered deed* 
merely the tetjlstration number, date of the deed and the name of the olhcc in which regis- 
tered need bo recorded in this column. 

(1 See also Board's Survey and Settlement BCanual, Part II, Chapter 8, Rules 0 and 36, 
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A 

< 

Area. 

Q 

o 


Q 

U 

ft! 



* 

o 

s 

Class. 

‘O 



L 


C 




1 

◄ 





<e 

ci 




2 g 

4> 

*< 










J 

C 

Crop. 

<M 

1 




6 



bf 

X 


-< 

-< 









1 


Crop. 

o 




$ 

Q 




c 

-< 

-< 


^ * 


4 






< 

£ 

a 

cc 









s 

1 ! 





s 

si. 





O 




uoquinu niojj I 

»<5 

. 

< 

0 

c 


a 

Q 

- 


' 

Y. 



-*• 


1A 





< 


C5 





Q 



i| -woa.»u u) way 


CQ 


. 


< 



•OX 

«« 



‘«K md 




Board’s Survey and Settlement Manual, Part II, Chapter 8, Rules 6 and 30. 
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FORM No. 5. 






KHATIAN SLIP. 


Ap$L II. 


iCamc of village Xarne of eshito 1 

Number in Collector’s Register C Tauzijiumber ^ 

Rirgana * Patti 

Thana Thana number 

Name of proprietor. 



- 

1 

NauiU of intermediate landlord, 
if any. I 


.Serial number 
o khatian. 

2. Name, parentage, caste and residence of tenant. 




Present cash rent. 

A 


12. According to 
landlord. 

13. According to 
tenant. 

14. Ascertained by 
Revenue Officer." 

15. Fair rent 
settled by 
Revenue Officer. 

16.1f ri 
progrea 
detiifj 

Rent 




)■ 

Cess 





Totirt 






17. Status and length of 
possession in the case of 
non>occupancy raiyat. 


18. Whether rent fixed 
by contiuct, order of Court, 
or othcrwi.se. 


19. SiKscial conditions 
incidents, if any. 


t- 




Landloi'd’s area slip given to 
Tenant’s area slip given to 


Date 

Date 





[App. n. 







(Upper half.) FORM No. 6. 

.Continuous Kh.\tian for Collectorate Copy. 
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FORM OP KHATIAN, 


(‘uoiuiAda JO 
S jtioddis uo put! 

% 9()i p«« veoi 

P, suoi'^oas jopaii 

^ passed sjopao 

o^oa OJ OH^ 

•A*uu ;i ‘s^iiappui pue 
suoi'ppuoo xwioodj^ (g) 

•0AIS 

•8aj8o.id ‘BJ'opioi^jjvd 
pue paxg '.^oq (jua^ (5) 
•iiois 

•sassod JO qjSuaj ‘Aoutid 
-nooo-uou 41 f sn-jcdf;} (4) 

iS 5 S ■«“»0 '2 

^ ^ S •'JUO'JJ *1 

^ S > — H 

g 3 S .painaa ()rt3j-jrej 

g g » -8800 -Z 

H W S 

-Hlo-amiaAovieq^ 
33 w ni Ac4 pdTii«'4jaasB sy 


•uoi'4duosa(i 


•soipunog 


uaqiunu vae'oqji 


'S'junua^) 

JO ‘*0:40 ^aouapisaj pu« ^ ^ 
ojS'DO ^oSvjuoavd *ouie^ 


•uvi'jwqq JO -om i«uas \ ^ 



(Lower half.) FORM No. 6. 

Continuous Khatian for Collectorate Copy. 
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S ^2 

^ 5 

c ^ 

<a 

u 

C 5 


. ^ 
cq £ 






D 

— ® . 
S 5 

^ (2 (S 


sb s s 
5 8>| 
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• (UOISIAOJ JO iwocldxj 

uo puw ‘901 pat? Vi-OT 
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•smhvk:t)j 


•AU« p *BpiOpj.)lll pUB 
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•OAl« 

-8oj®ojd ji ‘s.it?p\oi'jjBd 
puv paxq Avoq 'ia.v).£ (j;) 

•uoissos 

-sod JO qjSuaj ‘X.mumI 
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ssoo T. 
•iua>£ 1 
— ‘.Cub ji 
‘popjos :juoj-Ju?jj 

•ssa;) ’Z> 
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— MOO 

-TPQ onuaAa>i oqi 
Xi [ paiiiB^MOst? sy 


\HJ -i 


X 

< 


'X ' U. 


O > 

; 


s 


•piit?[ JO iiopdua»a(| 


u 

^S4 


'BouBpanos 


•jaqiiinu Bjsvq^ 


Kajnua^ 

JO ‘‘o^a ‘aouapiHOJ puB 
a^8t?a ‘a^B^uajvd *aiut?^ 


ut?fjBqq JO -o^ IBIJ98 



Khatian. Thana Tauzi No. Patti. Name of tenure-holders and number in tenure-holder’s 
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J "e 




•SMHVWa^ 

CO 


•Xuu If * 8 ;U 0 pi 0 IJI 
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2 i S 

<! H 7 " 

V 2 

, a V ^ 

(I) 

— -Cuv ji 

poUjas (jiiaj .iiBj 
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1 M 

i| H S ^ 

' 0 - 

• a 

1— ( 

(ed 
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.inuaAau ai{j .Vq 
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« 
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j 
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OD 
*— 1 


b 
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APPENDIX III. 

HIGH COURT RULES. 


Rules U7ider section loo. 

1. Every manager, appointed under Chapter IX of the Bengal 
Tenancy Act, shall in all matters act in accordance with such orders as 
may, from time to time, be issued by the District Judge. 

2. The manager shall pay the Government revenue, rent and other 
demands of the like nature, as also all just liabilities upon the estate, in 
due and proper time. 

3. No manager shall have power to sell or mortgage any property, 
nor shall he grant or renew a lease for any period exceeding three years, 
without the express sanction of the District Judge. Provided that this 
rule shall not render valid any lease for a shorter time than three ^ears, 
if the District Judge directs by a written order that his sanction is to be 
obtained as regards all leases granted by the manager, 

4. The manager shall apply for the sanction of the District Judge to 
any act which may involve extraordinary expense. 

5. No manager shall have power to compromise any suit or relin- 
quish any claiir without the express sanction of the District Judge. 

Rules under Chapter XII, 

6. All applications to distrainT shall be presented and heard in open 
Court. The examination mentioned in section 123, sub-section (2), shall 
be on oath or affirmation. 

7. All such applications and all notices of distraint und«r section 
141 shall be entered in a register to be called the “Distraint Register,” 
which shall be kept in the form annexed. A copy of every such applica- 
tion, to be furnished by the applicant, shall be given to the officer 
appointed to make the distraint, and a copy of the notice under section 
141, to be similarly furnished by the applicant, shall be given to the 
officer placed in charge of distrained property. 



Form of Distraint Register prescribed by Rule. 
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Remarks. 

QO 

, 

Amount if any 

DEPOSITED UNDER 
SECTION. 
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•SJS03 1 
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6 

ya 
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PS 

it 

7J 
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Note. Ill the column for remarks shall also be entered the date of each remand granted. {I>i»irUd by C. 0, No, G oj 20th Ftby. 1892). 
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8. The officer deputed to make a distraint under section 124, or to 
take charge of produce distrained under section 141, must in all cases be 
able to read and write the language of the district. 

9. The written demand under section 125, shall be framed in accord- 
ance with entries contained in the application or notice referred to in 
Rule 2. 

10. The notification of distraint directed in section 124, Act VIII 
1885, shall be published. by fixing up in a conspicuous part of the holding 
or other place, in which the produce is, a notice that such produce has 
been distrained, and by proclaiming at the same time the contents of the 
notice by beat of drum. 

1 1. The notice shall specify the name of the person at whose instance 
the distraint is made, the name of the defaulter, the name of the person 
in whose charge the produce has been placed, and the amount of the 
arrear due, and it shall direct any person intending to reap, gather, or 
store the crop or produce, if unreaped or ungathered or intending to do 
any other act necessary for its preservation to give due notice of his 
intention to the person who has been placed in charge. 

12. The notice shall be fixed up in the presence of not less than two 
persons, in addition to the agent of the distrainer, who points out the 
crop or produce. 

13 . In the event of it being necessary for the distraining officer, or 
the officer placed in charge of distrained property, to reap, gather, or 
store any crop or produce, or to do any other acts for the due preserva- 
tion of the same, as provided by section 126, the person at whose instance 
the distraint was made shall advance the funds necessary to this end. 

14. The officer holding a sale under section 131 shall record a de- 
scription if the property offered for sale, the names of all persons bidding 
for the same, and the amount bid by each ; and, if the sale is postponed, 
he shall record an order to this effect, and shall then and there notify the 
place where, and the time when, the sale will be held. 

1 5. *VVhen the sale is concluded and the sale proceeds are realised, 

the officer who held the sale shall, after paying the costs of the distraint 
and sale, as directed in section 131, forthwith pay the balance into 
Court. • 

16. The officer holding the sale shall take separate receipts for all 
sums paid by him as costs of the distraint and sale under section 134, sub- 
section (i), and if the person giving the receipt is unable to write, the 
receipt shall be attested by some person able to do so. 

17. When a distraint is withdrawn under section 136, the notification 
of distraint, published under section 124, shall be taken down. 
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18. All officers deputed to distrain property under this Chapter shall, 
if there is a post office in the vicinity, report to the Court by letter im- 
mediately the distraint is made, or, if there is no such post office, shall 
immediately on his return, report in writing the nature and extent of the 
crop or produce distrained, the day on which the distraint was made, the 
name of the person (if anyj placed in charge of the crop, -and the day 
fixed for the sale, or if the sale has taken place, the day on which it took 
place. He shall also, immediately on his return file an account of all 
money received and disbursed by him, together with the receipts for the 
same and the record of the biddings at the sale, if a sale has taken place. 

19. Every person, distraining produce by virtue of the authority con- 
ferred on him under section 141 of Act VIII, 1885, shall give notice of 
such distraint to the Civil Court having jurisdiction to entertain an appli- 
cation for the distraint of such produce, in a tabular form which shall con- 
tain the following particulars 

(a) The name and address of the person at whose instance the 
distraint was made and a description of his interest in the pro- 
perty, whether as proprietor, tenure-holder, or raiyat. 

(^) The name of the defaulter, and of the place in which he resides, 
or was known to be last residing. 

(c) The amount of the arrear with interest, if any, and the period in 
respect of which it is claimed. 

(//) The holding in respect of which the arrear is claimed, the bound- 
aries thereof or such other particulars as may suffice for its 
identification. 

(^) The description and approximate value of the produce distrained 
and if the same has been reaped or gathered, the place in 
which it is stored. 

(/) The name of the person by whom the distraint was actually 
made, and the name and address of the person in whose 
charge the produce has been placed. 

(^) The date on which the distraint was made. 

(//) If the crop or produce is standing or ungathered, the time at 
. which it is likely to be cut or gathered. 

Published in the GaiHte of India, dated 7th August, 1889, Part 11, pages 470, and 471, and 
in the Calrutta QaMtie^ dated the ?8th July, 1880, Part I, pages 886 and 887. ' 
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FORM OF DECREE. 

ISSUED HY AUTHORITY OF THE HIGH COURT 
OF JUDICATURE AT FORT WILLIAM 
IN BENGAL. 

(Civil) 

Rule No 2 of I go6. 

Rules made with the approval of the Governor- General in Conned under 
Section Rem^al Tenancy Acf 17 If of JSSj : -- 

f. Notwithstrinding section 644, Code of Civil Procedure, in original 
decrees in suits between landlord and tenant for the recovery of rent, in 
the place of Form No. 127 (Simple Money Deciee) prescribed by the 4lh 
Schedule of the Code of Civil Procedure, the following form of decree 
shall be used 


In the Court ok 

Rent Suit No. ok 19 . 


verstis 


Plaintilf. 


Defendant, 


Claim for Rupees on account of rent 

for the period from to at the yearly rent 

of Rs. in rest)ect of land held in Mauza , Pargana 

In the presence of the parties on* it is ordered and 

* Enter hero decreed that the sum of Rupees (which 

date ol Judg- includes rent calculated at a yearly rental of Rs. 

and interest at 12 per cent., damages at 
per cent.) be paid by to together with 

interest at per cent, until realization and that costs be paid as 

directed at the foot of the Schedule given below. 
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Costs of the suit. 


Plaintiff. 

Amount. 

Defendant, 

Amount. 

1. Stamp for plaint 

2 . Stamp for power 

3 . Stamp for Exhibits ... 

4 . Pleader’s fee on Rs. ... 

5 . Subsistence for witnes- 
ses for attendance 

6. Service of process 

Total ... 

Rs. 

A. 

1 

P. 

Stamp for power 

Stamp for petition ... 

Pleader’s fee 

Subsistence of witnesses 

Service of process 

Ra. 

I 

A. 

1 

P. 




Total ... 





Cost Rs. payable to with interest at 

per cent, until realization. 

Notice to take back documents. 

The parties in this case are hereby required to take back, as soon as 
this decree shall have become final, the documents produced by them 
which are exhibits in the case. If they fail to take them back, the 
documents will be destroyed, either when the record is destroyed, or on 
the expiry of one year from the date of this decree becoming final (Rules 
35, 35A and 35B, Chapter III, pages 81 and 82 of the High Court’s 
General Rules and Circular Orders, Civil). 

Signature of the Presiding Officer. 

2. Notwithstanding the provisions of section 206 of the Code of Civil 
Procedure, it shall not be necessary for a Court in suits between landlord 
and tenant for the recovery of rent to draw up a formal decree as required 
by that ^section in suits where — 

{fl) the suit is dismissed for default in the absence of both parties, 
and 

(Ji) the claim is satisfied before the date of hearing of such suit 
has arrived. 

« 

3. Notwithstanding the provisions of section 579, Civil Procedure 
Code, it shall not be necessary to include in the decree of the Appellate 
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Court in suits between landlord and tenant for the recovery of rent, the 
memorandum of appeal required by that section. 


Memo 

Copy forwarded to the District Judge of for 

information and guidance, and for the guidance of the Courts subordinate 
to him. 


HIGH COURT. ] 

English Dkpartmknt. | 

Civil 

The 2Sth February igo6. J Registrar. 
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APPENDIX IV. 

REGISTRATION RULES. 

RULES FOR THE REGISTRATION OF DOCUMENTS UNDER 

THE BENGAL TENANCY ACT, VIII OF 1885.* 

• 

1. The sections of the Tenancy Act, which refer to the registration 
Lradinj? provi.sioiis. documents, are sections 12, 1 8, 85, 175 and 176. 

Section 12 has been amended by Act VIII of 1886, and has reference 
only to the transfer of a permanent tenure by gift, voluntary sale, or 
usufructuary mortgage, /. r, where the mortgagor delivers possession and 
authorises the mortgagee to retain the rents and profits accruing from the 
property mortgaged [section 58 {rf) of the Transfer of Property Act, IV of 
1882]. 

Section 18 enacts that a raiyati holding at a fixed rent or fixed rate of 
rent is subject to the same provisions with respect to its transfer by gift, 
sale or mortgage as a permanent tenure. 

The period allowed by section 175 for the registration of a certain 
class of documents expired on the 31st October, 1886, and after that date 
their registration was barred. 

Section 176 relate.s to the notification of incumbrances to the landlord. 
For definition of the term “ incumbrance,” si’e section 161. 

2. A document presented for registration under sections 12, 18 and 
Exarniiiatifui of * 75 > be first examined with reference to Krgistia- 

thodeod. reference to the particular 

section of the Tenancy Act under which it is presented. Carc''should be 
taken not to carry out the procedure under sections 12 and 18, unless it 
appears on the face of the deed itself that the tenure transferred is a 
permanent tenure, or that the holding transferred is a holding at a rent, 
or rate of rent, fixed in perpetuity. *’ 

The Lieutenant (Governor sanctioned the withdrawal of Rule No. 3, 
see Notification x\o. 1881, P., dated the I9ih September 1899, Calcutta 
Gazette, J^art i, September 20, 1899, page 1233. Rule 3 stood thus 

3. Under section 8S of the Tenancjn Act, a division of a tenure or 

Fraotionai .shares or distribution of the rent payable in respect 

of tenures and thereof shall not be bindins^jon the landlord, unless it is 

holdfng.s. , . , , . 

made with hts consent in writing, When^ therefore^ it 


bco C\acvt.tta QauUe, Part I, March 33, 1898, p. 825. 
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Refusal of rcfriatra- 
tiuii of Hub-lcaHCR 
e.KGOutdd byraiyats 
creating a term ex- 
ceeding nine years. 


appears from ihe documents that only a fractional share of a tenure or, 
holding is beinj^ transferred^ and the landlords consent in luriting is not 
produced, the procedure under sections 12 and 18 should not be carried 
out, 

4. When a sub-lease executed by a raiyat piirportin^j to create a 
term exceeding^ nine years is presented for registration, 
it shall be returned at once with a note to the following 
effect recorded on its back, viz.^ “ Not admissible under 
sub-section p, section of the Bengal Tenancy ActP 

The note shall be signed, sealed, and dated by the registering officer. 
The order of refusal will be entered in Book II. 

5. In certifying the admissibility to registration of a document pre- 
sented for registration under these rules, the register- 
ing officer shall quote Registration Rule 4 *> well as, 
the particular section of the Tenancy Act under which 

Thus : Admissible under Rule 4/^ also under section 

Correctly stamped under the Indian Stamp 


Kndorsemeiit of 
cortificato of admis- 
sibility. 


it is admitted. 

of the Bengal Tenancy Act. 

Act, Schedule , No, 

The fees levied shall be noted below the certificate of admissibility 
in the following manner, viz : — 


r ees paid a 
D itto. R ... 

Landlord’s fee 

Process-fee (in court-fee stamps) 
Peon’s charges, (S:c. ... 

Total ... 


o 

4 


o 12 
o 8 


2 4 


3 4 

.7^ 


• Sub-Registrar. 

6. The amount of landlord’s fee, peon’s charges, &c., shall be 

entered in the printed receipt for the document grant- 
Ucociptsfoi fees. under section 52 of the Registration Act. In cal- 

culating the amount of landlord’s fee, pie should be omitted. 

7. The document shall be entered in the registration fee-book in 

All documoutH to of presentation in the same manner as any other 

1x3 entered in the documcnt presented under the Indian Registration 

ordinary Rofiristra- ^ 1 

tion Fee-book. Act. The registration fee shall be credited in column 

7 with the necessary details, and included in the total of other registra- 
tion fees for credit to Government. The serial number of the document 
in the Tenancy Act fee-book shall be noted in the column of remarks 
of the registration fbe-book with letters T. A. for reference. 
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8. Fees for processes shall be paid in court-fee stamps. These 

stamps shall be aifixed to the application for issue of 
processes issued^ certifyinj^ that the fees have been 
paid, and the applications being retained in the offices of the registering 
officers. The stamps shall be cancelled by the registering officers in 
the manner prescribed in section 30 of the Court I^ees Act, by 
punching out the figure-head so as to leave the amount designated on 
the stamps untouched. The pieces punched out shall be immeditately 
destroyed. 

9. Charges on account of peon’s railway fare, boat hire or ferry 

. , charges shall be levied according to the rule quoted 

Poll S 

in paragraph 3 of Appendix A, subject to the instruc- 
tions of the Collector of the District. 


10. Landlord’s fees, process fees, and charges, on account of peon’s 
railway fare, boat hire, or feiry charges, shall not be 
'icniiiioy Act Fee- shown in the registration fee-book, but shall be shown 


book. 


separately in a fee-book called the Tenancy Act fee- 


Tc nancy Act Fee-book » 



II. Column 


Mode of filling up 
Tenancy Act fec- 
Ixiok. 


I of the Tenancy Act fee -book should be filled up on 
the presentation of the document, whether the parti- 
cular notice is ready or not. The number in that 
column should be transferred to the notice when it 


Is ready. Columns 3 to 9 should also be filled up immediately on the 
presentation of the document. Columns 10 and 1 1 should be filled up 
on the date on which the notice and' landlord’s fees are sent to tfie 


Collector or the sub-divisional officer, as the case may be. The register- 
ing officer should affix his initials to each entry in column 1 1 of the 
Tenancy Act fee-book. The serial number of a copy sent under section 
176 should be entered in the column of remarks. 
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12. Columns 7, 8 and 9 of the Tenancy Act fee-book shall be totalled 

daily, and the daily totals of all cash receipts— that is, 

Daily to be ^ ^ 

Ijost^cii in cusii- all receipts except process fees paid in court-fee stamps 
—shall be posted in the cash-book under the heads 
of landlord’s fees and peon’s charges, &c. 

Preparation and fonvarding of Notices under sections 12 and 18 of 
the Tenancy Act, 

13. In the case of documents relating to the transfer of tenures 
under section 12, or of raiyati holdings at fixed rates under section 18, 
notices shall be prepared in accordance with Rule i, Chapter V of the 
General Rules under the Tenancy Act, reprinted in Appendix R, as soon 
as execution has been admitted and the executant identified, and the 
endorsements referring thereto have been recorded. The form of the 
notice is shewn in Schedule I of Appendix B. 

14. * The scale of fees to be levied for the service of notices is laid 
down in Appendix A. 

15. When two or more persons are joint landlords and have no com- 
mon Agent or Manager, only one notice should be issued and a single 
process fee levied. 

16. The notice referred to in the preceding rule should be served in 
the manner directed in Appedix B, Postal charges for sending copies of 
notices under section 12 of the Bengal Tenancy Act to landlords should 
be met from, and not added to, the process fee. Postal charges for 
sending copies of notices to the Collector fur transmission to landlords 
should be debited to the Registration Department, and those that may be 
incurred for their despatch to landlords from the Collectorate should be 
met by the Collector. 

17. All notices or copies of notices shall be prepared in duplicate 

Notice, &c., how shall, with peon’s charges, &c., be forwarded to 

to bo forwarded, Collector of the district or the sub-divisional officer 

of the sub-division, as the case may be, in which the landlords reside, 
for service upon them, under a covering letter. The form of the cover- 
ing letter and of the notice will be found in Appendix B. 

The landlord’s fees will be forwarded to the Local Treasury Officer or 
Sub-Treasury Officer, as the case may be, under a covering letter to the 
following effect : — 

'Treasury 


To-The 


Hub-Troosuiy 


Officer of 


Sir, 

Please receive for deposit Rs.- 
fees deposited by— 


being the amount of landlord’s 
—for payment to — , 
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the landlord or to some person authorized on his behalf to receive it. The 
amount should remain at his credit, and should be paid to him, or sent to 
him, through geon or transferred to his revenue account, on application 
by him. 


I have, &c 

Sub’Re^i^istrar, 

Serial 

number of Name of 

notice landlords. Their addresses, 

sent to 
landlords. 

56 

57 
5S 

Total... 



t 8. Where it is necessary to issue more notices than one, only one 
Copies of onj,Miiai Serial number should be entered in column i of the 
Tenancy Act fee-book. There will thus be one original 
notice in which the names of all the proprietors concerned will be entered 
and as many copies of this original notice will be made as are necessary, 
each copy bearing the serial number of the original notice. 


19. One Copy of the original notice shall be filed 
tor reference in the Registration office, a note being 
made upon it of the number of copies sent. , 


Draft coj>y to be 
filed in the office. 


20. The Lieutenant Governor sanctioned the withdraw! of the Rule 
20, Notification No. 1713 P. See Calcutta Gazette, Aug. 7, 1901, Part I, 
p. 1015. Rule 20 was as follows : — 


No notice reqiiir- 20. When the landlord IS himself the transferee, 

od when landlord . . » 

iH hirnncif the there IS Ho occasion to levy fee or send notice. 

transferee. 


Notices for land- 
lords in Cal''ntta. 


21. Notices for landlords in Calcutta should be 
sent to the Collector of the 24-Parganas for service. 


22. When a transferred tenure or holding is held jointly by several 
Case of several landlords residing in different districts, the notices 
in‘‘^dTtfcrcnT^^di^^ peon’s charges and the landlord's fees should be 

sent to the Collector and the Treasury Officer, respec- 
tively, of the district in which the tenure or holding is situate. 
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Notification— No. 593 P. 

The I9tli February 1900. It is notified for general information that 
the following rule has, with the approval of the Lieutenant Governor, 

^ been substituted for Rule 23 of the Rules for the registration of docu- 
ments under the Bengal Tenancy Act, VIII of 1885, framed under 
section 69 of the Indian Registration Act, III of 1877, which were pub- 
lished under Government notification No. 919 P., dated the 21st March 
1898, at pages 235 to 330 in Part i of the Calcutta Gazette of the 23rd 
idem : — 

“23. Landlord’s fees shall be remitted to the treasury with the 
same regularity as is required in the case of remittance 
Umli'InVHkcs, &c! ‘O ‘he treasury of ordinary registration receipts, pro- 
vided that such fees shall not be forwarded to the 
treasury until the registration of the deeds on which they are levied has 
been completed.” 

The former Rule, stood thus : — 

23. Landlord's fees must be remitted to the T?rasuty Officer TtvV// 

lieinittanco of l^^<^ regularity as is required in the case of re- 

1 uidioni’s fees, &e. mittancc to the Treasury of ordinary registration 

receipts. 

24. Two separate chalans shall be prepared, one for the landlord’s 

, , , fees credit td in the Tenancy Act fee- book and sent to 

Form of cliulan. 

the Treasury Officer, and the other for the peon’s 
charges, &c., credited in the Tenancy Act fee-book and forwarded to the 
Collector. For this purpose the details shall be entered on the reverse 
of the chalans. These shall be as follows : — 


A. 

Details of landlord' s fees dejwsited. 


1 

0 

1 

3 1 

4 

Serial 
number of 

Anfount of 
landlord’s foes 

Name of Depositor. 

Name of the 
landlortl to whom 

chalan. 

deposited. 


payable. 


Rs. A. P. 
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B. 


Details of peon’s charges, ^'c. 


I 

1 

2 

3 

4 


Serial 
number of 
cliallan. 

Number of 
notices. 

Name of De- 
positor. 

Name of the 
person to whom 
to bo served, and 
details of peon’s 
charges, &c. 

Amount. 





Rs. A. P. 


25. Any fees realized which may remain in ihe hands of the register- 

Refund of Ten- officer may be refunded if the document is refused 

ancy Act foes. registration, a note to that effect being made in the 

column of remarks in the fee-book. Court-fee stamps may be returned, 
if they have not been punched. It is not necessary to enter these 
refunds in the monthly returns. 

26. A statement of operations under sections 12 and 18 of the Ten- 

ancy Act shall be submitted monthly by Sub-Regis- 

Monthly retiirn. - , , , . 

trars, A statement for the whole district countersign- 
ed by the Collector and the Treasury Officer, shall be submitted by each 
Registrar to the Inspector-General. The form of the statement will be 
found in the Appendix. The statement can be easily compiled from the 
fee-book, if column 5 is carefully filled up. 


Notification of Incumbrances to the Landlord under Section 
176 of the Tenancy Act. 


27. An application under section 176 for the notification of incum- 
Application how brances to the landlords may be made either verbally 
or in writing, and when made in writing, it shall bear a 
court-fee stamp of annas eight. It shall be accompanied by the fee for 
the copy under Articles G and H of the schedule of fees under the Regis- 
tration Adt, as well as by the amount of process fees. A receipt for the 
amounts thus taken shall be granted in the form (with necessary altera- 
tion) of receipt prescribed under section 52 of the Registration Act! 


28. An entry shall at the same time be made in the Registration fee- 
book, and the fees credited to the Registration Depart- 

ee how shown. ^ ^ . . 

ment. The process fee shall be accounted for in the 
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Tenancy Act fee-book, as directed in Rule lo. The serial number of the 
copy sent shall be noted in the column of remarks in the Tenancy Act 
fee- book. 

29. The copy of the instrument under section 176 shall be forwarded 
to the Collector or the Sub-divisional Officer, as the 
case may be, with a covering letter to the following 
effect 


Copj^of instru- 
mout to bo forward- 
ed with covering 
letter. 


No. 


Dated, 


To -The 


Sir, 

I HAVE the honor to forward the copy herein enclosed, and to re- 
quest that it may be served on A, i?., resident of , as re- 

quired by section 176, Act VIII of 1885. Court-fee stamps for process fee 
of Rs. are affixed to the copy. 


I have, &c., 
Sub-Registrar of 


A notice in the form prescribed in Rule 17 is not required in transmit- 
ting a copy to the Collector or the Sub-divisional Officer under section 
176. The stamps received under that section are to be treated in the 
same manner as directed in Rule 8. 


30. A copy of an instrument served in order to notify an incum- 
brance is equivalent to a notice under section 12, and 

Ftoccss £coSi 

registration officers are referred to Rule 3, Chapter I of 
the General Rules under the Tenancy Act, quoted below, for the pro- 
cedure to be followed in serving such a copy. 


31. For every copy made under section 176 of the Bengal Tenancy 
Act, VIII of 1885, such copying fee, or copying and 
Copying 008. searj:hing fees shall be charged as may be leviable 
under Article G, or under Articles G and H of the schedule of fees under 
the Registration Act for the time being in force. These shall be shown 
in the ordinary registration fee-book, and not in the Tenancy Act fee- 
book. 
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APPENDICES TO REGISTRATION RULES UNDER THE 
TENANCY ACT. 

APPENDIX A. 

Scale of Fees (Sections 12 and ijd of the Berti^ul Tenancy AcT^ 

VI f I of iSS^^—Sec Chapter VII of the General Rules 
framed by Government under the Tenancy Act. 

(1) . For services of notices. — For the service of every notice 

under the Bengal I'enancy Act, VIII of 1885, not being a notice 

issued by any Revenue or Civil Court (fees for serving which are regulat- 
ed by the Court-fees Act), and not being provided for by any other rule 
made under this Act, a process fee of 12 annas shall be levied, if the 
notice be directed to one or more persons residing in the same village. 

(2) Where such notices are directed to several persons rebident in 
different villages, a fee of 12 annas shall be levied for service in each 
village. 

(3) In addition to the above fee, the actual charge, which must be 
incurred, if it is necessary to travel by railway or boat, or cross ferries, 
will be levied from, and paid by, the person at whose instance the pro- 
cess is issued, before issue of the process. If a peon carries more than 
one process, involving charges for railway fare, boat-hire, &c.y the sum 
leviable will be charged in equal shares upon all the processes so carried. 
The rates at which such boat-hire is to be charged shall be the same as 
those fixed for criminal processes under Rule VII of the rules prescribed 
by the High Court under clause 2, section 20, Act VII of 1870, and shall 
be sufficient only to cover, on the whole, the actual cost of hiring boats 
or of such boat establishment as it may be necessary to maintain for the . 
purpose of serving processes of these classes. 


APPENDIX B. 

Service of Notices under section 12 oj the Bengal Tenancy Act^ VIII 
of iSSs^ see Chapter V of the General Rules, 

(1). /.?— Notices under this section shall contain, so far as 

may be possible, the particulars given in the forms specified in schedule 
I, and shall be served on the landlord or his agent ; or, where two or 
more persons are joint landlords, on their common agent, referred to in 
section 188, or on their common manager appointed under section 95, as 
the case may be, in the manner ^^rescribed for the service of a summons 
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in the defendant under the Code of Civil Procedure. Where there is 
more than one landlord, and no common agent or common manager has 
been appointed, the notice shall be served by being posted on the land- 
lord’s village office, if any ; and if there is no village office, by fixing it 
up .n^he presence of not less than two persons on some conspicuous 
place on the tenure, and a copy shall also be forwarded by post in a 
letter registered under Part III of the Indian Post Office Act, to the 
person or persons to whom immediately preceding the transfer the rent 
had ordinarily been paid. The landlord’s fee will be held in deposit in the 
Collector’s office until applied for by the landlord or some other person 
authorised on his behalf to receive it, or to send it to him through peon. 
The officer who will sign the notices shall initial the entry on account of 
the landlord’s fee in the Deposit Register kept in the Treasury. 
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Schedule I. 

Notice under Section 12 of Act VIII of 1885. 

Tn TViP Collector 

^ ° ^ ” Sub-divisional Officer 

Let this notice be served on A, resident of , as required 

by section , Act VIII of 1885. Peon's charges, &c., amounting to Rs. 
, is forwarded herewith. 

C. D., 

Registering Officer. 

To— resident of 

Take notice that the transfer of the tenure [or raiyati holding at fixed 
rates (as the case may be)] specified below, of which you are alleged to 
be the landlord, has been registered, and that the landlord's fee of Rs. 

will be held in deposit in Collector's Office till applied for by you 
or some person authorised on your behalf to receive it. The amount 
stands at your credit, and will be paid to you, sent to you through peon or 
transferred to your revenue account on application • 



Registering Cfficer^ 
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I ‘tiijuora 

I JO OBOP ^13 ggipnofl »soonon jo jogmn^ 


•q'jtiom snot A 

•04(1 UI04J Sutpnad 4 isoni;)ou /o 40q(uti|i^ 


•4o:jDnnoo o; ti'juoiii 

oq-j Supanp (pnos •saop'pou jo 4oqmnx 


•qiuora JO esopo 

puBti tit **D3y *800j JO (juiioiuR ptqox 


•joorpo iCjnsroaj^ 
JO jo^noppo;^ otpj tp-jiiont ntpj Ifiij 
-jup pwpjiiuoj ‘* 02 ]f ‘sooj JO ^jnnoiu'B pujoj. 


•g pun i *<) suranpoo jo pvjox 


•q^piioni oqj jo jJiipuiiiWoq oip^ 
piitiip iti ‘-oiy ‘sooj jo ^unoiu'B pojox 


•oaj jopjo-.Conotn pmi sppoj Xjjoj 
40 ‘ojiq-'jiioq ‘ojRj XtiAvpiui jo (junooon 
no qjuoiu oqj Sui4np piosiptioj jtinoiuv 


•qjiiom oqj ifutjnp 

posppvoj SOOJ .spjoppuiq JO jiitioiuv 


*81 pnis Tfl snoij.'>0H 
jopun iioijojjsiiioj jo 4a<.pinnu pvpox 


*001 BH 

Mopoq onpRA JO sojui 
pjoxtj J 1 J siiujppoq ijr.Ciim J(^ 


*001 •«>! 

OAO(l1t onpv.v JO KOJR4 
pioxij jij siiiiippoq ijR.fnu jo 


'001 ’SH Avopoq onpuA 
JO SOJIlUaj JU0llRlU40Cl JO 


’001 *811 »AoqtJ onpvA 
JO s 04 lino j '4uoiiwui4ad jq 


■S'! 

<S 


£ 


'SOJVJ 

poxq JR 8i»upppoq ijViCivj jq 


•sojnuoij juoinnujod jo 


I -a 


•so JR I 

poxtj jw s^upppoq ijv.CiR.i JO 


'sojuuop ■puouRinaotl jo 
•oopuo J« 0 WI 8 N 


s 

& 

a; 


45 


•Original notices only should be entered («cc Rule IS.) 

Countersigned. Countersigned. 

Treasury Officer. Collector. 
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APPENDIX V. 

if 

Portions of the Bengal Tenancy Act made applicable to the 
Chota Nagpur division excep>t Manhlmmy before the 
Chota Nagpur Tenancy Act {VI of B, C, of 
190S) came into force. 

Portions of the Bengal 
Tenancy Act, 1885 [as 
amended by the Bengal 

Tenancy (Amendment) Act, Re.striotions and mcxlifications. 

1898 and the Bengal 
Tenancy (Amendment) 

Act, 1907J 

1 2 

Ch. I, sec, 3, sub-sec. (f) For Collector read Deputy Commissioner, 

»» >♦ »> 

>» »» f» 

»* »» 

,, X, ,, lOl, ,, (/) Omit in any case with the previous sanction of the 

Governor-Cencral in Council, and may, if it 
thinks fit, without such sanction in any of the 
cases next hereinafter mentioned. 

„ „ 101. „ {3) & (4) 

„ «, 102. ... In cl. (h) after tenure-holder irwcr^ (Ae 

ivordft Mundari Khunt-kattidar, and omit the 
words settled raiyat. 

*f 9t 102A ... • 

,, ,, 103 ... In suh-Hcc, (3) omit and (if a setllomcnt of land- 

revenue is being or is about to be roadie) the 
Settlement Kent Roll has been incorporated 
with the record under see. 104F, sub-sec. (;?). 

,, „ 103B ... In mth-sec. f 1 ) for Collector read Deputy Com- 

missioner. 

,, „ lOlG „ (2),... For Part r€ad Chapter. 

Omit the words but not so as to affect any order 

passed by a Civil Court under see. 104H. 
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)} ,, 108A ... lifi the provim before the v)ord^ insert the 

words a suit or and for sou. 100 A read sous. 160 
and 161, Chota Nagpur Landlord and Tenant 
Procedure Act, 1879, and secs. 9A (8) and 9A 
(10), Chota Nagpur Commutation Act, 1807. 

Ch. X sec. 109| „ {!] 9c (3) In suh.-sec. (1) omit this Act and insert the Chota 
' Nagpur Landlord and Tenant Procedure Act, 
1870. 

,, >,111 ••• subject to the provisions of sec. lOlH, and 

any application made under sec. 1/38 or 

,, ,, lllA ... or, save as providefl in sec. 104H. for the 

* alteration of any entry in such a record of a 

rent settled under secs. 104 A to 104F. 

In the proviso^ omit framed in pursuance of an 
order made under sec. lOl, 8\ib-soc^ (-0 cl. (d). 

,. ,,114 ... 0/n?j5iriany case except where a settlement of 

land revenue is being or is about to be made. 

,, XII, sec. 148 opening In cl, (h)for sec. 50 of the Code of Civil Procedure 
words and cl. (6), and rea l sees. 46 and 47 of the Chota Nagpur Land- 

els. (/j) (1) and [h) (.?). hmd and Tenant Procedure Act, 1879, and in the 

proviso to cl, (h) {!) for Collector read Deputy 
Commissioner. 

„ XVII, sec. 189, opening In .suh-sec, (i^) after the words under this Act insert 
Words and sub-secs. (1) the icords or under tl.e Chota Nagpur Landlord 

and {3) and Tenant Procedure Act, 1879, anrt for this 

or any other Act, read these or any other Act. 

,, XVII, sec. 190 ... In snh-sec. {J) omit or High Court, and omit and, 

in the case of rules made by any other authority 
in the prescribed manner. 

„ „ 19§ ... Omit els, (/>), (c), {d) and (r ). 
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ABANDONMENT : 

of permanent tenure, pp. 78, 79. 

when transfer of holding by occupancy-raiyat amounts to, p. 116. 
right of raiyat to abandon holding, s. 87, pp. 275-278. 
in case of, landlord before entering on holding under this section 
must give notice through Collector, s. 87 (2), p. 275. 
when landlord enters on holding under s. 87, occupancy-raiyat may 
sue to recover possession within two years and non-occupancy raiyat, 
within six months of date of publication of notice, S. 87 (3), p. 275. 
when holding has been sub-let by registered instrument, landlord 
before entering under s. 87 must offer it to sub-lessee for re- 
mainder of term on condition of payment of arrears, s. 87 
(4), p. 276. 

rulings under former law as to, p. 276. 

non-payment of rent when evidence of, pp. 276, 277. 

rulings under present law as to, p. 277. 

form and service of notice of abandonment, p. 279. 

limitation in suits for possession of abandoned holding, p. 279. 

sub-lessees protected against collusive abandonment by s. 87 (4), 

p. 279. 

rules for service of notice of, Appdx. I, Chap. V, pp. 633-636. 
form of notice of landlord’s intention to enter on abandoned holding, 
AppdxT I, Schd. p. 666. 

ABATEMENT : See Reduction, 

ABETMENT : 

of illegal interference with produce amounts to abetment of criminal 
trespass under Penal Code, s. 186 (2), pp. 422, 586. 

ABWAB : 

is not rent, p. 28. 

all abwabs illegal, and stipulation for payment void, s. 74, pp. ^2, 257. 
what abwabs have been held to be illegal, pp. 255, 256. 
batta^ when an abwab and when not, p. 256. 
cesses not abwabs, p. 256. 
dak-cess'.is not an abwab, pp. 256, 257. 
chaukidar’s pay not an abwab, p. 257. 
lessees cannot contract to pay, p. 257. 
res judicata regarding, p. 257. 
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Abwab \^{continued), 

stipulation for payment of, in a permanent viukarari\t2k^t is valid, p. 258. 
penalty for exaction by landlord from tenant of sum in excess of rent 
payable, s. 75, p. 258. 

s. 74 does not affect right of proprietor in permanently settled area 
to grant permanent miikarari leases on any termi he pleases, 
p. 258. 

landlord’s agent cannot retain, collected by him, p. 452. 

ACCOUNT : 

statement of, tenant entitled to get, from landlord within 3 months 
of end of year, s. 57 (2), p. 204. 
landlord to keep copy of, s. 57 (3), p. 204. 

new provisions added by Act I, B. C., 1907 and Act, 1, E. B. C., 1908 
p. 205. 

penalty for failing to give, or to keep copy of, s. 58 (2', (3), pp. 204, 
205. 

forms of, to be prepared and kept for sale at sub-divisional offices, 
s. 59, p, 208. 
form of. Sell. II, p. 612. 

ACCRETED LAND : 

acquisition of occupancy right in, p. loi. 

ACCRETION : 

increase in area by, p. 183. 

ACQUISITION : 

of occupancy right under*the former rent law, pp. 91-93. 
of occupancy right by custom, p. 95. 

of land of holding by landlord for building and other purposes, s. 84, 
p. 267. 

ACT X OF 1859: 

in force in Orissa, pp. 4, 5. 

except so far as inconsistent with portions of Tenancy Act extended 
there, s. 2 (2) p. 5. 
in force in Darjeeling, p. 6. 
not in force in Angul, p. 6. 

in force in Manbhum and the Tributary Mahals, p. 7. 

ACT XXII OF i860; 

removed Chittagong Dill Tracts from jurisdiction of Civil Courts, p. 9. 
ACT VI B.C., OF 1862 : 
in force in Orissa, p. 4. 
in force in l-)arjeeling, p. 6. 

in force in Manbhum and the Tributary Mahals, p. 7. 

ACT VIII, B. C., OF 1862 : see Zamindari Dak Act, 
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ACT IV, B. C,, OF 1867 : 
in force in Orissa, p. 4. 
in force in Darjeeling, p. 6. 

in force in Manbhum and the Tributary Mahals, p. 7. 

ACT I OF 1868 (Geperal Clauses Act) : 
repealed by Act X of 1 897, p. 1 1 . 

effect of s. 6 in proceedings commenced under repealed Act, 
pp. II— 14. 

Act II. B. C., of 1869 (Chota Nagpur Tenures Act) : 

is in force in Chota Nagpur, p. 7. 

ACT VIII, B. C., OF 1869: 
is in force in Sylhet, p. 10. 
repealed by this Act, p. ii. 

ACT XVI OF 1869, (Bhutan Duars Act) : 
repealed, p. 8. 

repeal of, makes Civil Procedure Code applicable to Western Duars, 
p. 9. 

ACT IX OF 1872 (Indian Contract Act) : 

governs the relations of landlord and tenant in the town of Calcutta, 
. P- 3 - 

the relations of non-cultivating residents of a village with their land- 
lord are determined by the provisions of, p. 19. 

ACT XIV, OF 1874, (Scheduled District Act). : 

Act may be extended to any of the Scheduled districts under the 
provisions of, p. 7. 

ACT V, B. C., OF 1875 : ^^e Bengal Survey Act, 

ACT III, B. C., OF 1876 : See Bengal Irrtgition Acly 1876. 

ACT VII, B. C., OF 1876 : Se^Land Registration Act, 

ACT HI, OF 1877 : See Registration, 

ACT XV* OF 1877 ; See Limitation, 

ACT I OF 1879 : See Stamp Act, 

ACT I, B. C., OF 1879 i^Chota Nagpur Landlord and Tenant Proce- 
dure Act : 

replated by Act, VI, B. C., of 190b, p. 7. 

ACT VIII, B. C., OF 1879: 

repealed by this Act, p. ii. 

ACT IX, B. C., OF 1879 : see IVards^ Act, i^79- 

ACT VI, B. C., OF 1880 : See Bengal Drainage Acty 1880. 

ACT IX B. C., OF j88o : See Cess. 

ACT III, B. C., OF 1881 : See Bengal Court of IVards* Acty 1881. 

ACT XXV OF 1881 : 

Banki incorporated with Cuttack under the provisions of, p« 6. 

ACT II, B. C., OF 1882: Bengal Embankment Act, 
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ACT IV OF 1882 : See Transfer of Property Act, 

ACT VIII OF 1885 • See Benyral Tenancy Act. 

ACT XX OF 1885 : 

postponing operation of ss. 61 — 64 and Chap. XII of Act, pp. 2, 409. 
repealed by Act XII of 1891, p. 3. 

ACT VIII OF 1886 : 

amending Bengal Tenancy Act, p. 3. 

ACT XXV OF 1885 • See Deposit and Distraint. 

ACT VII OF 1889 : See Succession. 

ACT V, B. C., OF 1894 : 

modifying Chap. X of Act, p. 3. 

repealed by s. ii of Amending Act (Act III, B. C., of 1898), p. 396. 
ACT III, B. C., OF 1895 : See Land Records Maintenance Act. 

ACT VII, B. C, OF 1895 • 

repealed Act XVI of 1869 (Bhutan Duars Act), p. 8. 

ACT VIII, B. C., OF 1895 : See Bengal Sanitary Drainage Act^ i 8 gB. 
ACT IV, B. C., OF 1897 (Chota Nagpur Commutation Act) ; 

repealed by Act VI, B. C., of 1908, p. 7. 

ACT X OF 1897 (General Clauses Act) : 

rule contained in, as to effect of repeal of enactment, p. 15. 
effect of provision of, in proceedings commenced under repealed 
Act, pp. II— 15. 

Act I of 1898 (Central Provinces Tenancy Act), 
is the rent law of Sambalpur, p. 6. 

ACT III, B. C, OF 1898 : 

repealing Act V, B. C., of 1894, p. 3. 

remodelling Chap. X and altering ss. 30, 31, 39, 52 and 119, pp. 3, 
133, 140, 143, 151, 192-193, 301-306, 
reproduction of ss. 8, 9, and 1 1 of, pp. 394-396. 
extended to Orissa by Government Notification, pp. 5, 301. 

ACT I, B. C., OF 1903 : See Bengal Tenancy ( Validation) Act. 

ACT V, B. C., of 1903 : 

repealed by Act VI, B. C., of 1908, p. 7. 

ACT V, B. C., OF 1905 : 

repealed by Act VI, B. C., of 1908, p. 3. 

ACT I, B. C., OF 1907 came into force on 22nd May, 1907, p. v. 
assented to, by Governor-General on iiih May 1907, p. 3. 

Changes made in Act by, pp. 2, 3, 27, 37, 71, 73, 76, 86-88, 91, 104, 108, 
155. 183. «93. 205, 207, 229, 232, 233, 237, 258, 280, 308, 313, 317, 
321. 333 i 353 . 387. 390. 402, 407, 456, 457 . 466, 471, 473, 477 , 486, 
495 . 497—500, 503, 517, 526, 529, 531, 541, S43, 545, 587, 597 , 599 , 
602, 613, 6i4; 615, 618, 620. 
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ACT IV OF 1907 : 

repealing Zamindari Dak Act, p. 33. 

ACT VI, B. C., of 1908 {Chota Nagpur Tenancy Act): 
is the Tenancy Act of Chota Nagpur, p. 2. 

ACT I, E. B. C., of 1908 (Tenancy Act for Eastern Bengal and Assam): 
passed on the 4th May 1908, p. 3. 

assented to by the Governor-General on 25th May 1908, p. 3. 
the changes introduced by the Bengal Tenancy (Amendment) Act I, 
B. C., of 1907, have been enacted for Eastern Bengal and Assam 
by, p. 3 * 

ACTS REPEALED : 

s. 2, p. 10, and Schd. 1 , pp. 608, 609. 

ADDITIONAL JUDGE : 

no appeal from decree or order of, in suit for recovery of rent, when 
amount claimed does not exceed Rs. 100, and no question 
relating to title to land, or to some interest in land, or of right 
to enhance or vary rent, or of amount of rent has been decided 

s. 153, pp. 476-477- 

ADMISSIONS: 

by co-tenants p. 432. 

ADMITTED TO OCCUPATION : 

explanation of, used with reference to non-occupancy raiyat, s. 47, 
p. 164. 

ADVERSE POSSESSION : 

• mere discontinuance of payment of rent does not constitute, pp. 26, 
185. 

what is and what is not, pp. 185, 186. 

landlord may plead, against his tenant, p. 186. 

possession of a tenant is not adverse to his landlord, pp. 428 — 429. 

proof of, of service tenure, p. 567. 

AGENT : 

landlord’s liability for acts of distraint committed by, p. 422. 

Naib or guniashta to be recognized agent of landlord for purpose of 
rent suit, s. 145, p. 450. 

power for landlord to act through, s. 187, p. 588. 

joint landlords to .act collectively or through common agent, s. 188, 

p. $88. 

meaning of “authorized" in s. i88, p. 592. 

AGORE BATAI SYSTEM : 

of dividing produce, description of, p. 238. , 
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AGREEMENT : See Compromise, 

to pay enhanced rent in case the tenant raises a particular crop, is not 
protected by sec. 29, (iii>, p. 132. 

power of Revenue-officer to give eftect to, in framing record-of-rights 
and deciding disputes under Chap. X, s. 109H, pp. 369, 370. 
powers of Revenue-officer to settle rents on, s. 109C, p. 371. 

AGRICULTURAL LAND: Ste Land, 

AGRICULTURAL YEAR : 

definition of s. 3 (ii), pp. 38, 39. 

different agricultural years, where prevalent, p. 39. 

AIMA TENURE : 

may be an estate, p. 16. 

ALTAMGHA GRANTS : 
may be estates, p. 16. 

AMENDMENTS : See Aci ///, B. C., of /tSV?t?and Bcnj^al Tenancy Act, 
of Bengal Tenancy Act, pp. 3, 133, 140, 143, 151, 192, 301-306, 394, 
405. 

AMLI YEAR : 

when commences and where prevalent, p. 39. 

ANGUL : 

Bengal Tenancy Act not in force in, p. 4. 

neither Act X of 1859, nor Act VIII of 1885 extended to, p. 6. 

rent law of, pp. 5, 6. 

APPEAL : 

order of Collector on application for commutation of produce-rent 
subject to appeal in like manner as if it were an order made in 
an ordinary revenue-proceeding, s. 40 (5), p. 153. 
against an order of the collector imposing fine or awarding compensa- 
tion under s. 58, lies to the Commissioner of the Division, s. 58 
(b), p. 206. 

no appeal from order of Collector appraising or dividing produce, 
s. 70 (5), p. 241. 

no second appeal in suits for rent exacted, p. 259. 
no appeal from order of Civil Court under s. 84 as to acquisition of 
land for building purposes, p. 268. 

no appeal from order of Court directing tenant to attend and point 
out boundaries of land to be measured, s. 91, p. 291. 
no appeal from order rejecting an application under s. 93 for appoint- 
ment of common manager, p. 295. 

an appeal to lie to superior Revenue authorities from every order 
passed by Revenue-officer prior to final publication of record- 
of-rights on an objection made under sec. 104 B (3), or sec. 104 
• E, s. 104 G, p. 341. 
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Appeal ; — (^continued). 

Special Judge has jurisdiction to hear, regarding disputes and settle- 
ment of rent relating to land outside the district but included 
in an estate recorded in the collectors* book of the district, 
P. 35 ** 

to lie from decisions of Settlement-officer to Special Judge and from 
decisions of Special Judge to High Court in proceedings under 
ss. 105 to 108 of Chap. X, where a settlement of land revenue is 
not being or is not about to be made, s. 109A, p. 366. 

no first appeals from orders under s. 105 of former Chap. X, p. 367. 
no second appeal to High Court from decisions of Special Judge in 
appeals from orders of Revenue Officers with regard to settle- 
ment of rents, pp. 367, 368. 

. Court-fee duty on second appeals, p. 368. 

appeals to lie from settlements, or decisions by Revenue Officers 
made or given within 30 days of commencement of Amending 
Act, if presented within 30 days from date of settlement or 
decision, s. 9 of Amending Act, p. 395. 
no appeal from order of Civil Court in distraint proceeding, but com- 
pensation for wrongful distraint may be sued for, s. 140, p. 419. 
no appeal from order of District, Additional, or Subordinate Judge in 
suit for recovery of rent when amount claimed does not exceed 
Rs. 100, s. 153 (a), pp. 477, 480. 

or when order is passed by officer specially empowered with 
final jurisdiction up to Rs. 50, s. 153 pp. 477, 481. 
unless question relating to title to land, or interest in land, or a 
question of right to enhance or, vary rent, or of amount of rent 
payable annually is decided, s. 153, pp. 476, 477. 
a question as to regularity of sale proceedings is not a question of 
an interest in land. Explanation to s. 153, p. 477. 
rulings relating to appeals, p. 478. 
rulings relating to second appeals, pp. 478-480. 

rulings in cases wherein claims do not exceed one hundred rupees, 
pp. 480, 481. 

rulings in cases in which questions relating to title in land or to some 
interest in land as between parties having conflicting claims 
thereto are involved, pp. 481, 482. 

rulings relating to cases in which questions of the right to enhance 
or vary rent are involved, pp. 482, 483. 
rulings regarding cases in which questions as to amount of rent 
annually payable are involved, pp. 483-485. 
no appeal lies from order setting aside sale under s. 173, p. 539, 
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Appeal \-^{continued,) 

a second appeal lies, in an application to set aside sale under s. 173 
or s. 31 1, C. P. C., when auction-purchaser is benamidar^ as the 
order is one under s. 244, C. P. C., p. 540. 
no appeal lies from an order under s. 174 setting aside sale, p 545. 
from decree or order under this Act to District or Special Judge, to be 
brought within 30 days, Schd. Ill, Art. 4, p. 614. 
from any order of Collector under this Act to Commissioner to be 
brought within 30 days, Schd. Ill, Art 5, p, 614. 

APPLICATION : 

for commutation of produce rent to whom to be made, s* 40 (2) 
p. 152. 

Board of Revenue’s instructions for guidance of officers in.disposing 
of, for commutation of produce rent, p. 154. 
when tenant may present, to deposit rent in Court, s. 61, pp. 213-215. 
for appraisement or division of produce, s. 69, pp. 236, 237. 
for registration of landlord’s improvement, s. 80, p. 263. 
to record evidence as to improvement, s. 81 (i), p. 264. 
for appointment of common manager, s. 93, p. 293. 
for recording of particulars specified in sec. 102, s. 103, p. 317. 
for settlement of rents when a settlement of land revenue is not 
. being or is not about to be made, s. 105, pp. 347-349. 
for distraint, cases in which may be made, s. 12 1, p. 409. 
for distraint, what to specify, s. 122, p. 41 1. 
procedure on receipt of, for distraint, s. 123, pp. 4 12-4 13. 
to set aside ex parte decree, deposit on, s. 153A, p. 486. 
for determination of incidents of tenancy, s. 158(1), p. 494. 
for execution of decree obtained by one or more co-sharer landlords 
by the sale of the tenure or holding, notice of to other co-sharers, 
s. i 58B(2), p. 503. 

for execution of decree for arrears of rent by sale of tenure or holding 
what to contain, s. 162, p. 518. 

for service on incumbrancer of notice declaring incumbrances to be 
annulled, s. 167, p. 522. 

for declaration that land has ceased to be char or diara land, s. 180 

(3). P- 555- 

for execution of decree or order under this Act, or any Act repealed 
by this Act, for sum not e.xceeding Rs. 500, limitation in case of, 
art. 6, Sched. Ill, Pt. Ill, p. 614. 

what is application in continuation of former execution proceeding, 
p. 621. 

form of, for registration of landlord’s improvement, Appdx. I, Sched. 

1, p. 657. 
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APPLIES : 

in the proviso to s. 174 means “applies and prosecutes,” p. 545, 
APPORTIONMENT : 
of rent, pp. 246-249. 

under Estates Partition Act (V, B. C., of 1897), p. 246. 
of cesses, p. 249. 

all co-sharers must be made parties to suit for, p. 250. 
separate payment of rent not conclusive evidence of, p. 250. 
APPRAISEMENT : See Produce-rents. 

APPROPRIATION ; See Payments. 

of payments of rent, s. 55, pp. 199 -*200. 

of the expenses of the preparation of a record-of-rights, s. 114, p. 389. 
ARBITRATION : 

suit for enhancement under s. 30 may be referred to, pp. 133, 138. 
AREA : 

when exceeds 100 bighas, tenant to be presumed to be tenure-holder, 
S- 5 (5) PP- 53. 56. 

tenure-holder’s rent may be increased on ground of increase in, p. 57. 
of tenancy, alteration of rent in respect of alteration of, s. 52, 
pp. 180, 181. 

in suit for additional rent for increase of area, it is not now necessary 
to indicate particular plots added to, sec. 52 (5), p. 182. 
increase in, by accretion, p. 183. 
increase in, by encroachment, p. 184. 
increase in, found on measurement, p. 186. 

what plaintiff must prove in suit for additional rent on account of 
increase in, pp. 186-188. 

oral evidence when inadmissible to prove, p. 188. 
right of land-lord to claim back rent for additional area in the use and 
occupation of the tenant, p. 188. 
reduction of rent for decrease in, pp. 188-190. 

suit for alteration of rent on account of alteration of, cannot proceed 
*at the instance of a fractional co-sharer, p. 194. 
ofjand to be specified in suit for recovery of rent, s. 148 (b\ p. 458; 
ARREAR : 

in s. 161 includes interest decreed under s. 67 or damages awarded 
in lieu of interest under s.. 68 (i), p. 33. 
no certificate under Act VII of 1889 required to collect, cff rent due 
to deceased person, pp. 77, 402. 
liability of heirs of occupancy raiyat for, p. 1 18. 
of rent, what is, s. 54 (3), p. 197, s. 161 (tf), p. 517. 
instalment not paid up tg the sunset of the last day for payment be- 
comes, p. 197. 
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Arrear '.—{conitHued). 

of rent, permanent tenure- holder, raiyat at fixed rates, and occupancy 
raiyat cannot be ejected for, but tenure ot holding may be sold 
for, s. 65, p. 221, 

former law as to ejectment for arrears of rent, pp, 221. 222. 
present law, pp. 222, 223. 

rent a first charge on tenures and holdings, s. 65, pp. 223-226. 
arrears of road cess, but not of interest, included under head of, 
p. 226. 

execution of decree for, pp. 226-228. 

rights of fractional co-sharers in executing decrees for, pp. 228, 229. 
non-occupancy and under-raiyats* liable to ejectment for, s. 66 (i), 
p. 229. 

decree for ejectment for, what to specify and when to be executed, 
s. 66 (2), (3), pp. 229, 230. 
effect of assignment of, p. 230. 
of produce rent, p. 230. 
waiver of right to eject for, p. 231. 

interest on, runs at 12 p. c., or at 12^ p. c., in Bengal, s. 67, p. 232. 
interest on, must be decreed, p. 232. 
interest on, due only at end of each quarter, p. 232, 233. 
contracts for payment of interest on, made after passing of Tenancy 
Act, p. 234. 

-contract modifying the provisions of s. 67 as to payment of interest 
on, can be made, p. 235. 

damages for, withheld without reasonable cause, or defendant im- 
properly sued for, s. 68, p. 235. 
limitation in suits for, p. 236. 

suits for, must include all rent due at time of institution, p. 424. 
statutory disabilities in suits for, p. 425. 

landlord not bound to proceed against other than recognized tenant 
for, p. 429. 

landlord may sue the real tenant for, p. 43*- 
rulings as to set-off in suits for, pp. 433, 434. 
effdet of ex-parte and unexecuted decrees for, pp. 442-444. 
limitation on landlord's right to bring successive rent suits, s. 147, 
PP- 433 - 434 . 

plaint in suit for, what to specify, s. 148 (b\ p. 458. 
procedure in suits for, s. 148, pp. 457-470. 
application of provisions of s. 188 in suits for, pp. 595, 596. 
to include interest decreed under s. 57, or damages awarded under 
s. 68, i, 16 j <c), p. 517. 
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Akrear : -[continued), 

provisions of this Act as to recovery of, to apply to suits for recovery 
of arrears of rent for rights of pasturage, forest rights, rights of 
fisheries, &c., s. 193, p. 603. 

suit for, when deposit of rent has been made under s. 61, to be 
brought within six months of date of deposit, Schd. Ill, Art. 2 
(a), pp. 613, 616. 

suit for, when no deposit has been made under s. 61, to be brought 
within thiee years of last day of year in which deposit fell due, 
Schd. Ill, Art. 2 [b\ pp. 613, 617. 

ARREAR OF RENT : 

includes interest decreed under Sec. 67, or damages awarded under 
sec. 68 ( I), pp. 33, 517. 

ASSAM : 

rent law of, p. 7. 

ASSAM VALLEY DISTRICTS: 

List of districts comprising, p. 7. 

rent law of, p. 10. 

ASSESSORS : 

Collector may appoint, to assist Revenue-officers in appraising or 
dividing produce, s. 70 (r), p. 240. 

Local Government may make rules for appointment of assessors to 
assist Court in estimating compensation for raiyat’s improve- 
ments, s. 82 (5), p. 265. 

ASSIGNEE ; 

a suit brought for rent by an assignee of a landlord against a tenant 
is a suit for rent, p. 30. 

of decree for arrears of rent may not apply for execution, unless 
landlord’s inteiest in land is vested in him, s. I48(//), p, 463, 464. 

ASSIG?^MENT : 

effect of, of arrears of rent, p. 230. 

of decrees for arrears of rent, pp. 468-470. 

ATTACHMENT : 

when distrained property is under, order for distraint to prevail, but 
surplus proceeds not to be paid without sanction of Court 
ordering attachment or sale, s. 139, p. 419. 

order of, and proclamation of sale to be issued simultaneously, when 
holder of decree for arrears of rent applies for execution by sale 
of tenure or h6lding, s. 163 (i), p. 518. 

tenure or holding under attachment in execution of decree for arrears 
due thereon to be released from, only on payment into Court of 
amount of decree with costs, or on confession of satisfaction by 
decree-holder, s. 170 (2), p, 530. 
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■Ci,.; 

Authorized 

meaning of, in s. i88, p. 592. 

BACK RENT : 

right of landlord to claim, for additional area in the occupation of the 
tenant, p. 188. 
transfer of, p. 245. 

BANKAR : 

meaning of, p. 605. 

BANKI : 

incorporated with Cuttack by Act XXV of 1881, p. 6. 

BARABHUM : 

certain portions of Act VI, B.C., of 1908 extended to, pp. 7, 17. 

BASTU LAND : See Homestead Land, 

BATTA : 

when an abwab and when not, p. 256. 

BENAMIDARS : 

cannot sue for ejectment, p. 286. 

BENGAL COURT OF WARDS ACT, 1881. 

interest on arrears or other demands payable to managers of Court 
of Wards estates, recoverable as rent, p. 31. 

BENGAL DRAINAGE ACT, 1880. 

drain.age charges payable by the tenant to the landlord under, re- 
coverable as rent, p. 30, 

BENGAL : 

rent law of, p. 4. 

list of Districts constituting the province of, p. 4. 

BENGAL EMBANKMENT ACT : 

Act II, B. C., of 1882, claims under, recoverable as arrears of rent of 
patni tenures, p. 31. 

BENGAL IRRIGATION ACT, 1876 : 

sums payable to Government by any person who has entered into an 
agreement to collect water rates for Government, recoverable as 
rent, p. 30. 

BENGAL MUNICIPAL ACT, 1884 : 

Bengal Xcnancy Act does not by its own operation extend to any area 
constituted a Municipality under the provisions of, and specified 
in a notification by the Local Government, s. 1(3), pp. 2, 4. 

BENGAL SANITARY DRAINAGE ACT, 1895 : 

sums payable to holders of estates or tenures under, recoverable as 
rent, p. 31. 
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BENGALI YEAR : 

meaning of “agricultural year,” where, prevalent, pp. 38, 39. 

BENGAL SURVEY ACT : 

Act V of 1875, C., claims under, recoverable as rent, p. 30. 

Local Government may make rules, conferring on Revenue-officers 
any power exercisable by any officer under Bengal Survey Act, 
1875, s. 189 (i) (d), p. 598. 

Deputy and Assistant Superintendents of Survey vested with powers 
specified in s. 189 (i) (d)^ Rule 41, Chap. VI, Appdx. I, p. 638. 

BENGAL TENANCY ACT : 

passed on the 14th March, 1885, p. 1. 
not a complete code, p. i. 
time of commencement of, s. i (2), pp. i, 2. 
local extent of, s. i (3), p. 2. 

does not extend by its own operation to Calcutta, certain Municipali- 
ties, Orissa, or the scheduled districts, but may be extended to 
Orissa or any scheduled district or part thereof, s. i (3\ p. 2. 
history of, pp. i-xvii. 
objects of, p. xiii. 
amendments of, p. 3. 

not in force in Darjeeling, Sambalpur and Angul, p. 4. 

what portions of, have been extended to Orissa, p. 5. 

provisions of ss. 56, 58 (2), (3) and 84 of, extended to Sonthal Parganas, 

pp. 4, 6 , 7. 

not in force in Angul, p. 6. 

certain sections of, extended to the districts of Haz.iribagh, Ranchi, 
Palauiu and Singhbhum, p. 7. 

as amended by the amending Acts, including Act, i, E. B. C., of 1908 
but excepting Act 1 , B. C., of 1907* is in force in the province of 
Ejistern Bengal and Assam, except Jalpaiguri, the Hill Tracts of 
Chittagong, Sylhet, Cachar and the Assam valley districts, p. 8. 
extended to Jalpaiguri, subject to certain modifications, pp, 8, 9. 
application of, to non-agricultural land, p. 23, 

relation of landlord and tenant must exist before provisions of, can be 
applied, p. 170. 

modifications introduced into Chap. X by the amending Act of 1898, 
p. 301. 

jurisdiction in proceedings under, s. 144, p. 449. 
restrictions on exclasion of Act by agreement, s. 178, pp. 548—550. 
does not affect ghatwali or other service tenure, s. 181, p. 558. 
subject to local custom or usage, applies to homestead land, s. 182, 
p. 567. 

does not affect custom, usage or customary right not inconsistent 
with, or expressly or impliedly abolished by it, s. 183, p. 574. 

46 
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Benc-al Tenancy Act {Continued), 

does not affect powers and duties of Settlement-officers, s. 195 {a\ 
p. 605. 

or realizcition of rent in Government or Wards’ Estates, s. 195 (^), 
p. 606. 

or avoidance of tenancies and incumbrances by sale for arrears of 
Govt, revenue, s. 195 (^r), p 606. 
or partition of revenue-payin^^ estates, s. I95(^/), p. 606. 
or patni tenuies, s. I95(^), p. 606. 

or any special or local law not expressly or impliedly repealed, s. 195 
( /), p. 606. 

to be read subject to Acts hereafter passed by Lieutenant-Governor of 
Bengal, s. 196, p. 607. 

portions of Bengal Tenancy Act made applicable to Chota Nagpur 
division. Appendix V, pp. 706, 707. 

BENGAL TENANCY (VALIDATION) ACT : 

is an Act to validate certain transfers of permanent tenures and hold- 
ings at fixed rate, pp. 82, 83. 
provisions of ss. i to 3, pp. 83, 84. 
object of, pp. 84, 85. 

BEQUEATH : See Transfer, 

permanent tenure may be bequeathed, s. ii, p. 69. 
whether occupancy rights can be bequeathed, p. 119, s. 178(3) (r/\ 
p. 549- 

non-occupancy rights may in accordance with local usage be be- 
queathed, p. 157. 

right to bequeath ghatwali or service tenure not affected by provisions 
of Act, s. 181, p. 558. 

BIDDING : 

meaning of, 521. 

BHAOLI SYSTEM : See Produce-rent, 

BHUTAN DUARS ACT ; 

repealed by Act VII, B. C., of 1895, p. 8. 

repeal of, makes Civil Procedure Code applicable to Western ^ Duars, 
p. 9. 

BOARD OF REVENUE : 

instructions of, regarding receipt and payment of landlord’s fees, p. 76. 
instructions of, regarding local enquiries as to prevailing rate, pp. 140, 

141. 

price-lists prepared by Collector to be submitted to and to be approv- 
ed or revised by, — error in price-lists may be corrected with sanc- 
tion of, s. 39 (3) (4), p. 1 50- 

may direct the revision of record-of-rights, s. 104 G(2), p. 341. 
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BOARD OF REVENUE x^^continued), 
instructions of, as to period of revision of record -of-rights under s. 104G 
(2), p.'342. 

power to revise price-lists of staple food-crops, s. 39 (4), p. 150. 
instructions of, for guidance of officers dealing with applications for 
commutation of produce rents, p. 154. 
instructions of, as to standard of measurement, p. 293. 
instructions of, regarding custody, inspection and grant of copies of 
settlement records, p. 396. 

instructions of, regarding levy of Court, process and copying fees, in 
Survey, and Settlement cases, pp. 397 — 400. *• 

to prescribe fee to be paid by purchaser of estate or tenure at sale for 
arrears for service of notice of annulment of incumbramnce, s. 167 
(2)> P- 523- 

survey and settlement rules of, when legal, p. 599. 

fees for service of notice on incumbrancer, p. 525 and Appdx. I. Chap. 

VII, Rules lof — 104, pp. 655-656. 
forms of records of rights prescribed by, Appdx. II, pp. 643-652. 

BOUNDARIES : 

of land to be specified in plaint in suit for recovery of rent, s, 148 ( b)^ 
pp. 458, 465-466. 

15RE.ACH : 

of conditions of contract, liability to ejectment for, ss. 10, \Z (b)^ 25 
{b), 44 {b) pp. 63 80, 1 12. 159. 

suit for ejectment of tenure-holder or raiyat for breach of condition to 
be instituted within one year of breach, art. i of Schd. Ill, pp. 
69, 118, 613, 615. 

of contract, compensation for, s. 155, pp. 487—488. 

BUILDING ; 

occup.v^cy rights could not be acquired under former law in land 
covered with, p. 94. 

acquisition of land of holding for building and other purposes, s. 84, 
p. 267. 

BURr>EN OF PROOF : See Onus of proof. 

BURNING OR BURYING GROUND : 

a protected interest in case of sale of tenure or holding for arrears, 
s. 160 (i:), p. 514. 

BUTWARA PAPERS: 

value of, as evidence, p. 439. 

CALCUTTA, THE TOWN OF ; 

Tenancy Act not in force in, s. i (3), p. 2. 
definition of, added by Act I, B. C., 1907, p. 2. 
rent-law of, p. 3. 
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CALCUTTA, THE TOWN oy continued,) 

saving of existing rights and obligations in, p, 4. 
inclusion of any area in, not to affect occupancy rights already accru- 
ed therein, s. 19 (2) p. 90. 

Calcutta Municipal Act, 1899. 

meaning of the town of Calcutta in, s. i (3), p. 2. 

CANAL*: 

a protected interest in case of sale of tenure or holding idt arrears 
s. 160 (r), p. 514. 

CASTE : 

of raiyat, when may be Uken into consideration when determining 
rate of rent, s. 31 (^r), p. 139. 

CERTIFICATE : 

under Act VII of 1889 not required to collect arrears of rent due to 
deceased person, pp. 77, 426. 

of Collector of necessity of acquiring land of holding for building and 
other purposes, not conclusive, p. 267. 

CERTIFICATE PROCEDURE : 

recovery of arrears by, in certain areas, s. 158A, pp. 497 — 502. 
under Act VII B. C., of 1868, and Act I, B. C., of 1895 for recovery 
of rent in Government or Wards’ Estates not affected by Tenancy 
Act, s. 195 [b), p, 605. 

CESS : See Abwab^ Dak- Cess, 

Cess Act (IX, B. C., of i88o) sums due under, are not rent, though 
recoverable as such, pp. 31, 32, 33. 
cesses are rents for the purposes of Sec, 153 p. 3I. 
cesses only personal debts, p. 31. 

when they cannot be recovered under Public Demands Recovery Act, 
P- 31- 

tenure or holding on which cesses have been assessed may be sold in 
execution of decree for arrears of, p. 32. 
road-cess included under the term “ rent ” in s. 65, p. 226. 
damages under s. 68 may be awarded for non-payment of, p. 236. 
apportionment of cesses, p. 249. 
imposition of illegal cesses prohibited, s. 74, p. 252. 
is not abwab and a contract to pay more than the proportion payable 
by the tenant is legal, p. 256. 

disabilities under Cess Act in suits for recovery of arrears of rent, 

p. 425. 

cess returns, rulings regarding, p. 425. 

provisions of $. 174 applicable to sales in execution of decrees for 
road cess, p. 541. 
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CHAR OR DIARA LAND : 

raiyat of, not to acquire right of occupancy in land until he has held 
it for 12 years, and meanwhile to pay such rent as may be agreed 
on, s. i8o(i), p. 555. 

Collector on application of landlord or tenant may declare that land 
has ceased to be, s. 180 (3), p. 555. 
definition of, p. 558. 

CHAUKi’DARI CHAKARAN LAND : See Service Tenures. 

the condition of, on resumption by Government and settlement with 
the zemindar^ p. 404. 

CHAUKIDARI TAX: 

not rent and not recoverable as such, p. 33. 
when may be recovered as such, ruling as to, p. 33. 
not an abwab, p. 257. 

CHITTAGONG : 

Noabad taluks in, are not estates but tenures, p. 17. 

CHITTAGONG HILL TRACTS: 
no special rent law in, p. 10. 

CHITTAS : 

rulings regarding, p. 439. 

CHOTA NAGPUR: 

has a Tenancy Act of its own : Act VI, H. C., of 190S, p. 2. 
rent law current in, p. 7. 

portions of Tenancy Act applicable to, App. V, pp. 706-707. 

CIVIL COURT: 

procedure to be followed by, when permanent tenure or holding at 
fixed rates is sold in execution of decree other than decree for 
aiYears of rent, s. 13, p. 73. 

no suit lies in, to call in question the propriety of order under s. 40, 
p. 155. 

to give receipt for deposit of rent, which will operate as a valid 
*acquittance, s. 62, pp. 216—217. ^ 
has power to authorize acquisition by landlord of land of holding for 
building and other purposes, s. 84, p. 267. 
limitation of jurisdiction of, in matters relating to rent, where a settle- 
ment of land revenue is being or is about to be made, s. 104 H, 
pp. 342-346. 

bar to jurisdiction of, when a settlement of land revenue is not being 
or is not about to be made, s. 109, p. 365. 
stay of proceedings in, during preparation of record of rights, s. m, 
P- 375 - 
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Civil Court -.—{continued). 

limitation of jurisdiction of, in matters other than rent relating to 
record of rights, s. iiiA, p. 377. 

stay of suits in, in which certain issues arise, s. iiiB pp. 378 — 380. 

special register of suits to be kept by, in forms prescribed by Local 
Government, s. 146, p. 452. 

regard to be had by, to entries in record of rights, s. 147B, p. 456. 

CIVIL PROCEDURE CODE : 

made applicable to Western Duars by repeal of Bhutan Duars Act. 
p. 9. 

provisions of s. 373, for withdrawal of suit not affected by provision 
prohibiting landlords from bringing rent-suit until lapse of three 
months, s 37 (2), p. 147. 

provisions of Chap. XL II of, to apply to second appeals from deci- 
sions of Special Judge under Chap, X, s. 109 A (3), p. 366. 

High Court has power to modify Civil Procedure Code in its appli- 
cation lito landlord and tenant suits, s. 143 (i), p. 424. 

no such rules yet made, p. 424. 

subject to High Court Rules, Civil Procedure Code to apply to such 
suits, s. 143 (2), p 424. 

regard to be paid by, to entries in a record-of-rights, s. 147B, p. 456. 

what sections of, do not apply to suits for recovery of rent, s. 148 (a), 
pp 457—458, 464—465 

ss. 278 to 283 of, do not apply to a tenure or holding attached in exe- 
cution of arrears due thereon, s. 170 (i), p. 530. 

sect. 3to.A, C. P. C., does not apply to tenure or holding attached in 
execution of decree for rent, s. 170, pp. 530, 533 — 535. 

CLAIMS : 

to attached tenures or holdings, p. 532. 

COLLECTION PAPERS: 

rulings regarding, pp. 439, 441. 

COLLECTOR : 

meaning of, in this Act, s. 3 (16), p. 40. 

Sub-divisional officers vested with powers of a, under ss. 12, 13, 15, 
69 to 71 of this Act, pp. 40, 41, 72, 239. 

Deputy Collector of Howrah invested with powers of, under ss. 69— 
yT, pp. 40, 4L 72, 239. 

Senior Deputy Collector of Gaya invested wit^ powers of, under ss. 

69—71, pp- 40, 4f, 239. 

appointment of an officer to perform the functions of, under particular 
sections docs not make him a collector “ for all the purposes of 
the Act,” p. 4*- 
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Collector .—{cottHnued). 

to serve notice on and pay fee to landlord on transfer of, or succession 
to, permanent tenure, ss. 12—15, PP- 7 o— 75 - 
preparation of price-lists of staple food-crops by, s. 39, pp. 150-151. 
commutation of produce rent, s. 40, pp. 152 — 153. 
to hold summary enquiry in case the landlord fails to deliver to the 
tenant receipt or statement or to prepare and retain courterfoil 
or copy of receipt or statement as required by s. 58 (1) & (2', 
p. 205. 

procedure of, in case of applications for appraisement and division of 
produce, ss. 69 — 71, pp. 236. 

Collector when appraising produce, a Court ; officer appointed by him 
to make division not a public servant, except in Bengal, d. 239. 
not empowered to decide disputes as to natuie of tenancy, p. 239. 
to decide as to right to make improvement, s. 78, p. 262. 
may give certificate that land of holding is w'anted by landlord for 
building or other purposes, s. 84, p. 267. 
certificate of, under s. 84 not conclusive, p. 267. * 

to cause publication of notice by landlord oi intended entry on 
abandoned holding, s. 87 (2), p. 275. 
with permission of landlord may measure land oftener than once in 
ten years, s. 90 (2;, p. 289. 

may apply for appointment of a common manager, s. 93, p. 293. 
certificate signed by, stating that recoid-of-rights has been finally 
published to be conclusive evidence of such publication, s. 
103B (i) p. 322. 

to serve notice of annulment of incumbrance on incumbrancer s. 167 

(i\ p- 523- 

sub-divisional officer not specially empowered has not the powers 
under sec 167 (3), p. 525. 

on application of landlord or tenant may declare that land has ceased 
to be char or diara land, s. 180 (3), p. 555. 
appeal from order of, under this Act to Commissioner to be brought 
• within 30 days, Schd. Ill, Art. 5, p. 614. 

COMMENCEMENT : 

of Tenancy Act, from ist November, 1885, p. 2. 
of amendments of Act, p. 3. 

of provisions of Tenancy Act regarding deposit of rent and distraint, 
from 1st February, 1886, pp. 2, 213. 
of Act I, B.C., of 1907, see note, pp. v, 3. 

COMMISSIONER : 

Government notification regarding rank of, to be appointed to make 
local enquiry under ss. 31 (^} and 158 (2), pp, 140, 496. 
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Commissioner .—(continued). 

Board of Kevenue^s instructions for guidance of, when making local 
enquiries, pp. 140- 1 41, 496. 

apical to, from order of Collector under this Act to be brought within 
30 days of date of order appealed against, art 4, Schd. Ill, 
p. 614. 

appeal against an order of the collector imposing fine or awarding 
compensation, under sec. 58, lies to the Commissioner of the 
Division s. 58 (6) p. 206, 

Common Manager : See Manager. 

COMMUTATION : 

of produce-rent, rules for, s. 40, pp. 152, 153. 

Board of Revenue’s instructions to officers disposing of applications 
for, p. 1 54. 

appeal lies from order for, by Collector to Commissioner, but no suit 
« will lie in Civil Court to set it aside, p. 155. 
changes made by Act I, B. C , of 1907, p. 155. 

period for which commuted rents are to remain unaltered, s. 40A, 
p. 156. 

of rent, landlord’s or raiyat’s right to apply for not taken away by 
anything in any contract made after passing of Tenancy Act, s. 
178.3) P- 549« 

COMPENSATION : 

by Collector to landlord or his agent against the tenant for bringing 
a false complaint under sec. 58, pp. 205, 206. 
for raiyai’s improvements in case of ejectment, ss. 82, 83, pp. 
264-266. 

person whose property has been wrongfully distrained may sue for, 
s. 140, p. 419. 

relief against forfeiture by payment of, s. 155, 487-488. 
period for payment of, fixed by decree under s. 155 may be extended 
by court, s. 155 (3), p. 488. 
rulings regarding notice to pay, p. 489. 
co-sharer landlords may sue for, p. 490. 

tenant cannot by contract made before or after passing of this Act 
divest himself of, or limit, right to claim, for improvements made 
by^imi s. 178 (i) (^, p. 548. 

COMPLETE : 

Bengal Tenancy Act is not a, code, p. i 
transfer of (Permanent tenure when, p. 72. 
appointment of common manager when, p. 298. 
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COMPROMISE : 

power of Revenue-officer to give effect to agreement or compromise, 
s. 109 B, p. 369, 370. 

power of Revenue-officer to settle rents on agreement, s. 109 
C, p. 371. 

of suits between landlord and tenant s. 147 A. p. 454, 455. 

CONSTRUCTION : 
of Act, s. 196, p. 607. 

CONSTRUCTIVE (possession) 

occupation by a wrong-doer of a portion of land only is not, so as to 
enable him to obtain title by limitation, p. 186. 

CONTRACT : 

of enhancement of rent, registration of p. 48. 
creation of permanent tenures by, p. 63, 64. 
enhancement of rent by, s. 29, pp. 128-132. 

which contravenes the provisions of sec. 29 (<^), is void, pp. 130, #31. 
contract and custom. Ch. XV. pp. 548-581. 

for interest on arrears made after passing of Act, p. 198 s. 179 (3) (//), 
PP- 549 , 552. 

what rights not affected by contract between landlord and tenant made 
before or after passing of Act, s. 178 (i) p. 548. 
nothing in contract made between 15th July, 1880, and passing of this 
Act to bar acquisition of occupancy-right, 178 (2) p. 548. 
what rights not affected by contract between landlord and tenant 
made after passing of this Act, s. 178 (3), p. 548. 
leases for reclamation of waste land, contracts barring acquisition of 
occupancy-right in land, reclaimed by landlord, and contracts for 
temporary cultivation of orchard land not affected by provisions 
of s. 178, provisos i, ii, and iii, pp. 549, 550. 
for payment of rent, p. 553. 

notwithstanding contract between parties a Revenue-officer, when 
making settlement of land not permanently settled, may fix fiiir 
^and equitable rent, s. 192, pp. 601, 602. 

CO-OWNERS, OK A ZEMINDARI. 

are not liable to pay rent for purchased holdings in their separate 
occupation, p. 25. 

COPY : 

landlord bound t(f keep copy of statement of account given to 
tenant at close of year, s, 57 (3), p. 204. 
penalty for failing to keep, s. 58 (3), p. 205. 

Board of Revenue’s circular regarding grant of, and fees on, in settle- 
ment cases, p. 400. 
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Copy : — {continued.) 

landlords entitled to produce, of account books, collection papers 
&c. in rent suits, s. 148 (ff)y p. 462. 

CO-SHARER : See Joint landlor as. 

co-sharer landlord cannot sue for enhancement of tenure, p. 60. 
each co-sharer raiyat acquires status of settled raiyat, s. 20 (4), 
pp. 96, 99. 

an occupancy-rii^ht acquired by co-sharer proprietor or permanent 
tenure-holder shall have no right to hold the land as a tenant, 
but a person having a right of occupancy does not lose it by 
becoming co-sharer proprietor or tenure-holder, s. 22 (2 , (3), 
pp. 102, 103, 104. 
cannot eject, p. 118. 

co-sharer landlord cannot enhance rent of occupancy raiyai, p. 137. 
suits for alteration of rent on account of alteration of area cannot 
* proceed at the instance of, p. 194. 

co-sharer landlord can sue for the whole rent if he impleads his other 
co-sharers as defendants, p. 213. 

tenant may deposit rent payable to co-sharers, when he is unable to 
obtain their joint receipt, s. 61 (i; (i), p. 214. 
service of notice of deposit of rent on one, will not reduce period of 
limitation in suits for arrears to six months, p. 216. 
service of notice of deposit of rent due to co-sharers, s. 63 (2), p. 218. 
rights of, in executing decrees for arrears of rent, p. 228, 229. 
cannot apply for appraisement or division, pp. 239, 240. 
all co-sharers must be made parties to suits for apportionment of rent 
p. 250. 

cannot measure lands of estate or tenure, p. 290. 
liable to have his share taken over by the common manager unless 
his share is separated by metes and bounds, pp, 294, 295. 
cannot apply for settlement of rents under s. 105, in cases in which 
a settlement of land revenue is not being or is not about to be 
made, p. 350. 
cannot distrain, p. 411. 

suits for arrears of rent by, s. 148 A, pp. 470, 471. 
may sue for compensation under s. 155 {b\ p. 490. 
when tenure or holding will pass in execution of decree for rent 
obtained by one or more, s. 158 B, p. 503. • 
can eject trespassers but not tenants, p. 493. 
cannot apply for determination of incidents of tenancy, p. 496. 
cannot attach tenures or holdings in execution of decrees for-sharc of 
rent, p. 535. 
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Co-sharer '.—{continued)^ 

joint landlords must act collectively or through common agent, 
s. i88, p. 588. 

co-sharer landlords, powers of, under former law, pp. 588-591. 
powers of, under this Act, pp. 592-595. 

application of s. 1 88 to suits for arrears of rent by, pp. 595-596. 
suits for damages by, p. 597* 

new procedure in suits for arrears of rent by, s. 188 A, p. 597. 

COUNTERFOIL : 

landlord to keep counterfoil of each receipt given to tenant, s. 57 (3) 
p. 204. 

penally for failing to keep, s. 58 (3), p. 705. 

COURT-FEES : 

in suits for enhancement of occupancy raiyat's rent or for abatement 
of rent, pp. 138, 195. 
on applications to deposit rent, p. 216. 

on applications to deposit rent, when remitted by Ciovernment of 
India, p. 216. 

on applications for payment and refund of deposit of rent, p. 221. 
applications for service of notice of surrender e.Kempt from, p. 274. 
in suits to recover occupancy of land from which tenant has been 
illegally ejected, p. 289. 

certified copies of entries in record-of-rights are not chargeable with, 
p. 320. 

regarding proceedings for settlement of rents under Part III, chap. X 
and in all proceedings under s. 106, p. 352. 
on second appeals, p. 368. 

Iloarcl of Revenue’s circular regarding, in settlement cases, 

pp. 397-398. 

exemption of, on copies of entries issued under s. 103 A (2), p. 401. 
on applications for distraint, p. 412. 

on^vritten statements in suits for recovery of rent, p. 467. 
for service of notices of annulment of incumbrances under s. 167, 
p. 523. 

COURT OF WARDS : 

District Judge may under certain circumstances direct that an estate 
or tenure be managed by, s. 95 (/*), p. 296. 

The Court of Wards Act applicable to management by, s. 97, p. 299. 
nothing in Tenancy Act affects procedure for realization of rent in 
estates under management of, s. 195 {b\ p. 605. 
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’CROP : see Produce-rent. 

when raiyat holds land at specially low rate in consideration of his 
cultivating a particular crop, may agree in consideration of 
release from obligation to cultivate the crop to pay f lir and 
equitable rent, s, 29, proviso iii, pp. 129, 132 
rules for preparation of price lists of staple food-crops, s. 39, pp. 
150, 151. 

rights and liabilities as to possession of, in case of produce-rent. s. 
71, pp. 241, 242. 

penalty for interference with, s. 186 (i) pp. 242, 422, 586. 
what crops may be distrained, p. 41 1. 
right to reap distrained crop, s. 126 p. 414. 
distrained produce may be sold standing, s. 129, p. 416. 
right of ejected raiyat in respect of, and of land prepared for sowing, 
s. 156, pp. 490—492, 

Local Government may empower Revenue-officers to cut and thresh 
crop, and weigh produce with view to estimating capabilities of 
soil, s. 189 (i) (c), p. 598. 

CROWN : 

on failure of heir, permanent tenure escheats to, p. 79. 

CULTIVATOR : 

leases of, exempted from stamp duty, p. 44. 
meaning of, p. 44. 

CUSTOM : See Utbamii, Usage. 

to be regarded in determining whether a tenant is a tenure-holder or 
a raiyat, s. 5 (4) {a\ p. 53. 

landlord may enhance rent of tenure in accordance with, s. 6 p. 57. 
tenures permanent by, pp. 64-67. 

occupancy-rights, acquisition of, by, s. 19 pp. 90-96. * 

occupancy-raiyat not entitled to cut down trees in contravention of 
local custom s. 23, p. 109. 

transfer of an occupancy holding not trasferable by custom is not void, 
p. 115. 

occupancy-rights, subject to, devolve on death in the same way as 
other immoveable property, s. 26, p. 118. 
occupancy-rights transferable by, and not otherwise, pp. 120, 121. 
existence of a, by which rights of occupancy are transferable will nor 
justify transfer piecemeal, p. 12 1. 

occupancy-rights not transferable by, do not pass at execution sales, 
pp. 122, 123. 

when a sale in execution of a money decree of an occupancy 
holding not transferable by, is valid and effectual, p. 1 23. 
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Custom '.^{continued). 

onus of proof of custom of transferability of occupancy-rights 
pp. 124, 125. 

occupancy-rights transferable by, how to be transferred, p. 125. 
non-occupancy-rights may be transferable by, p. 157. 
right of occupancy may be acquired by under-raiyat by, p. 168. 
to be regarded by Revenue-officer in determining whether land s 
private land, s. 120 (2), p. 406. 
contract and custom, ch. XV, pp. 548-581. 

incidents of tenancy of homestead land held by, raiyat otherwise than 
as part of his holding as a^raiyat to be regulated by, and subject 
to, by provisions of this Act, s. 182, p. 567. 
local custom or usage as to homestead land, p. 569. 
nothing in this Act to affect custom, usage or customary right not 
expressly or impliedly modified or abolished by its provisions 
s. 183, p. 574. 
effect of custom, p. 574. 
elements of, pp. 575-577. 
proof of custom, p. 577. 

CUSTOMARY RATE : 

rent of tenure-holder, when liable to enhancement, may be enhanced 
to the limit of, s. 7 (i), p. 60. 

when no customary rate, may be enhanced up to the limit the Court 
may think fair and equitable, s. 7 (2), p. 61. 

DAK CESS : 

not rent and not recoverable as such, p. 32. 
when may be recovered as rent, pp. 32, 33. 
not an abwaby p. 256. 

DAMAGES : 

for use and occupation of land are not rent, p. 28. 
awarded in lieu of interest under s. 68 (1) is included in the terms 
‘‘arrears” and “arrear rent” in s. 161, p. 33. 
up U) 25 p. c. may be awarded for rent withheld without reasonable 
cause, or to defendant improperly sued for rent, s. 68, p. 
may be awarded for non-payment of cesses, p. 236. 
in lieu of interest only up to date of suit, p. 236. 
may be awarded for denial of landlord's title, s. 186A, p. 5S7.* 

DANAHANDl SYSTEM ; 

of appraising and dividing produce, description of pp. 238, 239. 

DARJEELING : 

Bengal Tenancy Act not in force in,;p. 4. 
rent law of, p. 6. 
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DARPATNI-TALUKS : 

provisions of s. 13 of this Act apply to, pp. 74-75. 
transfer of, pp. 74, 75. 

not exempted from provisions of Act under s. 195 (<?), p. 606. 

DASTURAT : 
is not rent, p. 28. 

DECREE: -See INSTALMENT DECREE. 

provisions of section 174 of Act are applicable to a sale in execu- 
tion of a, for arrears of road-cess due on account of lakhiraj land, 

P- So- 
under section 33 shall be subject to reconsideration if the improve- 
ment does not, or ceases to, produce the estimated effect, s. 33 
(2), p. 145. 

for ejectment passed under section 46 to take effect from the end of 
the agricultural year in which it is passed, s. 46 (to), p. 163. 
execution of, for arrears of rent, pp. 226-228, 463, 468. 
rights of fractional co-sharer landlords to execute, for arrears of rent, 
pp. 228, 229. 

for ejectment for arrears of rent to specify amount of arrear and 
interest, if any due thereon, s. 66 (2), p. 229. 
order passed by civil court under s. 84, is not a, p. 268. 
no ejectment except in execution of, s. 89 p. 285. 
order made in a proceeding under s. Qr, is not, p. 292. 
for rent passed ex-parte and unexecuted, effect of, pp. 442,-444. 
assignee of, for arrears of rent may not apply for execution unless 
landlord’s interest in land is vested in him, s. 148 ih), pp. 463, 464. 
assignment of decrees for arrears of rent, pp. 468-470. 
deposit on application to set aside ex-parte decree, s. 153A, p. 486. 
for enhancement, date from which takes effect, s. 154, p. 487. 
for ejectment, what to declare, s. 155 (2), p. 488. 

period for payment of compensation fixed by, may be extended by 
Court, s. 15s (3), p. 488. 

sale for arrears under. Chap. XIV, pp. 503-547. 

parsing of tenure or holding sold in execution of, s. 15813 , p. 503. 

meaning of, in sec. 174, p. 541. 

sale in execution of a decree for roadcess, p. 541. 

DEFINITION : 

of terms used in Tenancy Act, s. 3, pp. 15-51. 
of “settled raiyat,” s. 20 (i) p. 96. 

DELIVER, DELIVERABLE, DELIVERY : 

are included in pay, payable and payment used with reference to 
rent, p. 34. 
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DEMAND : 

mere demand for rent not sufficient to create the relation of landlord 
and tenant, p. 24. 

DEPOSIT : 

of rent, operations of ss. 61 to 64 relating to, postponed to ist 
February, 1886, pp. 2, 213. 

of rent, when tenant may make, s. 61 (1) pp. 213, 214. 
application for, what particulars must be specified in, s. 6r (2), 
pp. 214, 215. 

rent, fees leviable on application to, p. 216. 

receipt granted by Court for, to be valid acquittance, s. 62, pp. 216, 217 
of rent, when valid, p. 217. 

duty of Court when application to deposit rent is made to it, 
pp. 217, 218. 

of rent made by a transferee on behalf of the tenant is valid under 
s. 61, p. 217. 

of rent, operates as an acquittance, p. 218. 

notification and notice of, how to be published and served, s. 63, 
pp. 218, 219. 

rule for service of notice of, p. 219. 

payment and refund of, how to be made, s. 64, p 220. 

effect of withdrawal of, by landlord, p. 220. 

Court-fees on applications for payment and refund of, p 221. 
on application to set aside r.i' paric decree, s. 153A, p. 486. 
judgment-debtor may make deposit of purchase-money and 5 p. c. 
within 30 days of sale of tenure or holding and have sale set aside 
s. I 74 i P- 540. 

suit for recovery of rent prior to, under s. 61 to be brought within six 
months, Sched. Ill, Art. 2 (</), p. 613. 

DEPUT'/ COLLECTOR : 

of Howrah and Gaya authorized to discharge func tions of Collector 
under s§. 69—71, pp. 40, 41, 239. 

DIARA : See Char land, 

DIGWARI : 

tenure, incidents of, p. 561. 

DILUVION : 

alteration of rent in ^consequence of, p. 181. 

DISCHARGE : 

in full, tenant entitled to get from landlord, or statement of account 
at close of year, s. 57 p. 203. 

penally for failing to give or keep copy of, s. 58 (2) (3), p. 204, 205. 
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DISPOSSESSION : 

mene discontinuance of payment pf rent does not constitute, within 
the meaning of sec. 9 of the Specific Relief Act, p. 26. 

DISPUTE : 

decision of disputes by Revenue Officer in settlement proceedings 
where a settlement of land revenue is not being or is not about to' 
be made, s. 106 pp. 354-357. 
distinction between objections and disputes, p. 35S. 
to wliat matters disputes may relate, p. 359. 
appeals from decision of, by Revenue Officer, s. 109A, p. 366. 
power of Revenue Officer to give effect to agreement or compromise 
in deciding disputes under Chap. X, s. 109B, pp. 369, 370. 

DISTRAINT : 

operation of provisions of Act relating to, postponed to ist February, 
1886, by Act XX of 1885, pp. 2, 409 note, 
cases in which an application for, may be made, s. 121 ; pp. 409 — 410. 
history of law of, pp. 410, 411. 
what crops may be distrained, p. 41 1. 
who may distrain, p. 411. 

application for, what to specify and how to be signed and verified, s. 
122, pp. 41 1— 412. 

Court fee stamp on application for, p. 412. 

procedure on receipt of application for, s. 123, pp. 412, 413. 

execution of order for, s, 124, pp. 413 — 414. 

service of demand and account, s. 125, p. 414. 

right to reap distrained produce, s. 126, pp. 414 — 415. 

sale-proclamation to be issued unless demand satisfied, s. 127, p. 415. 

place of sale, s. 128, p. 415. 

when produce may be sold standing, s. 129, p. 416. 
manner of sale, s. 130, p. 416. 
postponement of sale, s. 131, p. 416. 
payment of purchase-money, s. 132, p. 416. 
certificate to be given to purchaser, s. 133, p. 417. 
proceeds of sale how to be applied, s. 134, 417. 

certain persons may not purchase, s. 135, and persons contravening 
terms of this section punishable under s. 185, Penal Code, p. 417. 
procedure where demand is paid before the sale, s. 136, pp.-4i7, 418. 
amount paid by under-tenant for his lessor may be deducted from 
rent, s. 137, pp. 418 — 419. 

in case of conflict between rights of superior and inferior landlords 
rights of superior to prevail, s. 138, p. 4J9. - 
of property which is under attachment, s. 139, p. 419. 
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Distraint \~f^continued). 

no appeal from an order under Chap. XII, but suit for compensation 
for wrongful distraint will lie, s. 140, p. 419. 
rulings regarding suits for compensation for wrongful distraint, p. 420. 
limitation in such suits, p. 421. 

jurisdiction of Small Cause Court, when excluded in such suits, pp. 
421-422. 

landlord’s liability for acts of distraint committed by agent, p. 422. 
power of Local Government to authorize distraint by landlord in 
certain cases, s« 141, p. 423. 

power of High Court to make rules under Chap. XII, s. 142, p. 423. 
penalty for distraining or attempting to distrain otherwise than in 
accordance with this Act, s. 186(1) (a), pp. 422, 586. 

High Court Rules made under s. 142, Chap. XII, Appdx. Ill, pp. 
687-693. 

DISTRICT JUDGE : 

power of, to call on co-owners to show cause whv they should not 
appoint common manager, s. 93, p. 293. 
power of, to order co-owners to appoint common manager, if cause is 
not shown, s. 94, p. 296. 

power of, to appoint common manager if order not obeyed, s. 95, p. 
296. 

powers of supervision of, over manager appointed under s. 95, s. 98, 
p. 299. 

power of, to restore management to co-owners, s, 99, p. 300. 
no appeal from order of, in suit for recovery of rent, when amount 
claimed does not exceed Rs. 100, and no question relating to title 
to land, or to some interest in land, or of right to enhance or 
vary rent, or of amount of rent annually payable has been 
decided, s. 153, pp. 476-477, 485. 

may call for record in which a judicial officer has passed non-appeal- 
able order and in certain cases may pass such orders as he thinks 
^fit, s. 153, proviso, p. 477. 

power of, to set aside orders under proviso to s. 1 53, p. 485. 
appeal to, to be brought within 30 days from date of decree or order 
appealed against, art. 4, Sched. HI, p. 614. 

DIVISION : See Produce-rent, • 

effect of division pf holdings on presumption as to fixity of rent of 
occupancy raiyat, p. 178. 

of tenure or holding or distribution of rent not binding without con- 
sent of landlprd in writing, s. 88, pp. 279-285. 
former law and nUings as to, pp. 281 — 282. 
rulings under present Act, pp. 282—285. 

47 
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DRAINAGE : ' 

of land used for agricultural purposes, or of culturable waste land to 
be deemed an improvement until the contrary is shown, s. 76 (2) 
(c), p. 260. 

DWELLING-HOUSE : 

erection of, for raiyat and family, together with necessary out-offices 
to be deemed an improvement until the contrary is shown, s. 76, 
(/), p. 260. 

non-occupancy raiyat entitled to erect a suitable dwelling-house for 
himself and family with necessary out-offices, s. 79 ( 0 > P* 262. 
lease of land on which dwelling-houses have been erected to be deem- 
ed a protected interest in case of sale of tenure or holding for 
arrears, s. 160 [c\ p. 514. 

EASTERN BENGAL AND ASSAM : 

list of districts comprising the province of, p. 7. 
rent law of, pp. 7-10. 

EJECTMENT : 

grounds on which permanent tenure-holder is liable to, s. 10, p. 63. 
of permanent and temporary tenure-holders, p. 68. 
period of limitation in suits for, of permanent tenure-holders, p.69. 
grounds on which raiyat holding at fixed rale is liable to, s. 18 
p. 80. 

occupancy-raiyat protected from, except on specified grounds, s. 25, 
pp, 112-118. 

can be decreed against occupancy-raiyat for using land in manner 
unfitting it for purposes of tenancy, p. 1 13. 
denial of landlord’s title no ground of, pp. 1 13, 1 14. 
non-payment of rent no ground of, of occupancy-raiyat, pp. 1 14, 115. 
when may be decreed for invalid transfer of whole or part of holding, 

pp. 115-117. 

onus of proof in a suit for, p. 1 17. 
a co-sharer landlord cannot eject a tenant, p. 1 18. 
limitation in suits for, of occupancy-raiyat, p. 1 18. 
grounds of, of non-occupancy-raiyat, s. 44, p. 159. 
conditions of, of non-occupancy-raiyat on ground of expiration of 
lease, s. 45, p. 161. 

conditions of, of non-occupancy-raiyat on ground of refusal to pay 
enhanced rent, s. 46, pp. 162, 163. • 

decree for, passed under s. 46 to take eficct from the agricultural year 
in which it is passed, s. 46 (10), p. 163. 
restriction on, of under-raiyat, s. 49, p. 165. 

permanent tenure-holder, raiyat at fixed rates and occupancy-raiyat, 
not liable to, for arrears of rent, s. 65, p, 221. 
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Ejectment '.--{continued). 

limitation in a suit for, of non-occupancy-raiyat, p. i6o, i6i. 

former law as to, for arrears of rent, pp. 221, 222. 

present law of, for arrears, pp. 222, 223. 

ejectment for arrears of rent in other cases, s. 66, p. 229. 

decree for, what to specify and when not to be executed, s. 66 (1) (2) 

. (3), pp. 229, 230. 

decree for, may be given for arrears of produce rent, p. 230. 
receipt of rent after decree for, operates as waiver of right of, p*. 231. 
compensation for improvements to raiyat ejected from holding, ss. 82, 
*83, pp. 264 — 266. 

no tenant (other than service tenure-holder) to be ejected except in 
execution of decree, s. 89, p. 285. 
rulings under former law, p. 285. 
rulings under present law, pp. 285, 286. 
benamidar cannot sue for, p. 286. 

sale or transfer of whole or part of holding no ground of, pp. 286, 287. 
remotiies for illegal ejectment, pp. 288, 289. 
effect of partial ejectment, p. 289. 

Court-fe^-s leviable in suits for, p. 289. 

relief against forfeiiure in suits for,, s. 155, p. 487. 

limitation in suits for, under this Art, p. 490. 

rigdits of ejected raiy.its in res;>ect of crops and land prepared for 
sowing, s. 156, )ip. 490 -491. 

power for C'ourt to ilv fair rent as alternative to, s. 157, p. 492. 
of trespassers, by co->li:irers, p. 493. 

nothing iti any contia< I made before or after passing of Tenancy Act 
to entitle landlord to eject a tenant otherwise than in accordance 
with it.s j)rovisions, s. 17^ (•) (<)» P* 5 b^- 
of ser>^ce tenure-holders, p. 567. 

holders of service tenures excepted fiom provisitms of s. 89, p. 286. 
of tenant fr^m homestead land, pp. 571 ~574- 
ENACTMEN rs : 

repealed by Tenancy Act, s. 2, p. 1 1, ami Sclul. 1 , pp. 608, 609. 
effect of repeal of, p. rt. 

savings for special enactments which are n«>t atfected by Act, s. 195, 
p, 605. 

ENCROACHMENT.: 

increase in area due to, p. 184. 
effect of, by tenant, pp. 184, 185. 

ENCUMBRANCE : 

created by the raiyat becomes extinct upon his death without Jieirs 
p. 120. 
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ENHANCEMENT : 

of rent, registration of contracts for, p. 48 

when rent of tenure held since time of Permanent Settlement is liable 
to, s. 6, p. 57 

what reductions of rent entitle landlord of permanent tenure to obtain 
p. 58. 

no notices of, required, p. 58, 137. 

of rent of tenure not held from the time of the Permanent Settle- 
ment, p. 6o. 

fractional co-sharer cannot sue for, of rent of tenure, p. 6o. 
limits of, of rent of tenures, s. 7, pp. 60-62. 
onus of proof in a suit for, of rent of a tenure under sec. 7 
pp. 61-62. 

gradual enhancement of rent of tenure, power of Court to order, s. 8, 
p. 62. 

of rent of tenure, once enhanced may not be altered for fifteen years, 
s. 9, p. 63. 

onus of proof in a suit for, of rent of a holding at fixed rate, p. 81. 
rules for, of occupancy-raiyat’s rent, ss, 27— -37, pp. 127- 147. 
restriction on, of rent of occupancy raiyat, s. 28, p. 127. 
produce-rents cannot be enhanced under this Act, p. 127. 
rules for, of occupancy-raiyat^s rent by contract, s. 29, p. 128, i 29. 
a widow may sign a kabulyat on behalf of her minor son agreeing to 
pay enhanced rent, p. 129. 

a contract for, of occupancy-raiyat’s rent contravening the provisions 
of sec. 29 0 ) is wholly void, p. 130, 131. 
effect of payment of rent for 3 years, p. 131, 132. 

to justify, in contravention of sec. 29 (/;) evidence of improvement 
effected by the landlord and of the fact that enhancement was 
agreed to be paid in consideration thereof is admissible* p. 132. 
agreement to pay enhanced rent in case the tenant raises a parti- 
cular crop is not protected by sec. 29, (iii), p. 132. ' 
suit for, under s. 30 may be referred to arbitration, p. 133. 
grounds of, of occupancy-raiyat’s rent by suit, s. 30, p. 133. 
by whom suit for, may be brought, pp. 137, *138. 
time from which decree for, takes effect, p. 138. 

' Court-^ees payable on suit for, p. 138. 

rules as to, of occupancy-raiyat's rent on ground of prevailing rate, 
s. 31, pp. 138-140. 

Government notification regarding rank of Commissioner appointed 
to hold local enquiry as to prevailing rale, p. 140. 
what may be taken in certain districts to be he prevailing rate 
s. 3*A, pp. 141-143. 
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Enhancement '.--{continued). 

limit to, of prevailing rate, s. 31 B, p. 143, 

rules as to, of occupancy-raiyat’s rent on ground of rise in prices, 
s. 32, 144. 

rules as to, of occupancy-raiyat^s rent on gtound of landlord’s improve- 
ment, s. 33, p. 145. 

rules as to, of occupancy-raiyat’s rent on ground of increase in pro- 
ductive powers of land due to fluvial action, s. 34, p. 146. 
by suit to be fair and equitable, s. 35, p. 146. 

power of Court to order gradual, of occupancy-raiyat’s rent, s. 36, p. 146 
limitation of right to bring successive suits for, s. 37, p. 147. 
suit both for enhancement and arrears at enhanced rate maintainable, 
p. 147- 

waiver of, decreed, p. 147. 

of rent of non-occupancy-raiyat, conditions of, s. 43, p. 158. 
conditions of ejectment of non-occupancy raiyat on ground of refusal 
to agree to, s. 46, p. 162, 163. 

suit for, cannot proceed at instance of fractional co-sharers, p 194. 

Court-fees payable on suits for, p. 195. 

on the ground of landlord’s improvements, p. 263. 

date from^vhich decree for, takes effect, s. 154, p. 487. 

of rent of homestead land, p. 571. 

of rent in temporarily settled estate may take place upon the expira- 
tion of temporary settlement, s. 191, p. 600. 

ENTRY UPON LAND : 

when landlord may enter on abandoned holding, s. 87, pp. 275-276. 
purchaser of distrained crops may enter on land for purpose of tend- 
ing, reaping or gathering them, s. 129 {2), p. 416. 

Local Government may confer upon Revenue-officers power to enter 
ujion land, and survey, demarcate, and make map, s. 189, (i) (b) 
p. sgS. 

ESCHEAT : 

of pcrmanelit tenure to Crown, on failure of heirs, p. 79. 

ESTATE : 

Defined, s. 3 (i\ p. 15. 
other definitions of, pp, 1 5, 16. 

includes unregistered revenue-free or lakheraj lands and Govt, khas 
mahalst s. 3 (i), pp. 15, 16, 
tenures in Bengal Vhich are estates, p. 16, 17. 
some ghatwaii tenures are estates, p. 17. 

Noabad taluks in Chittagong are not estates, p. 17. 
not permanently settled, landlords entitled to enhance rent in, o 
expiration of temporary settlement, s. 19 1, p. 600. 
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Estate : — ( continued), 

not permanently settled, landlord entitled to alter rent in, in case of 
new assessment of revenue, s. 192, p. 601. 

EVICTION : See Ejectment, - 
EVIDENCE : 

to justify enhancement in contravention of sec. 29 (b) evidence as 
regards the improvement efifected by the landlord and of the fact 
that enhancement was agreed to be paid in consideration thereof 
is admissible, p. 132. 

separate payment of rent not conclusive evidence of apportionment, 
p. 250. 

application to record, as to improvement, s. Si, p. 264. 

in suits for recovery of rent what rules for recording evidence to 
apply, s. 148 (/), pp. 462, 467. 

EXACTION : 

meaning of, and penalty for, by landlord of any sum in excess of rent 
payable, s. 75, p. 258. 

EXECUTION : 

transfer of permanent tenure by sale in, of decree other than decree 
for rent, s. 13, pp. 73, 74. 

rights of fractional co-sharers in executing decrees for arrears of rent, 
pp. 228, 229. 

of decree for ejectment to be stayed on payment of decretal amount 
and costs within 15 days or within time fixed by Court, s. fi6 ^2) 
(3), pp. 229, 230. 

no ejectment except in, of decree, s. S9, p. 28 5. 

of order for distraint, s. 124, p. 413. 

Court may, on oral application of decree-holder, order execution of 
decree, except of decree for ejeclnienl for arrears, s. 148 (g\ pp. 
463, 468. ^ 

of decree in suit for ejectment on ground of misuse of land or breach 
of condition in lease not to issue, if within time h^jpd by Court the 
judgment-debtor pays the compensation mentioned in the decree 
or remedies the mii^use or breach, s 155, (4) p. 488. 

passing of tenure or holding in execution pf decree for rent, s. 158 B, 
P- 503- 

application for, of decree under Tenancy Act, or any Act repealed by 
Tenancy Act for sum less than Ks. sckj, to be made within three 
years from date of final decree or order, except when judgment* 
debtor has by fraud or force prevented execution, Schd. Ill, pt. 
3, art. 6, p. 614. 

when application for, may be regarded as application in continuation 
of former proceedings, p. 621. 



INDEX. 


9-43 


EJfHAUS'TIVE : 

Bengal Tenancy Act is not, p. i 

EX-PARTE DECREE: 

exparte and unexecuted decree for rent, effect of, pp, 442-444. 
deposit on application to set aside, s. 153 A, p. 486. 

EXPENSES: 

of preparation of record-of-rights under Chapter X, Local Government 
may direct how and in what proportions to be defrayed by 
landlord and tenants, and occupants of land, except when settle- 
ment of land revenue is being or is about to be made, s. 114 
PP- 389, 392. 

FARMER : 

of Government estates when tenure-holder, p. 55. 
may acquire by prescription the right of a permanent tenant, pp, 67, 
186. 

person holding land as, cannot acquire occupancy-right in land com- 
prised in farm, but does not lose such right by becoming, s 22 (3), 
pp. 103, 104. 

I .\SLI YEAR : 

where prevalent, p. 39. 

FEES : See Court- feesy LaudlonC s-fee, 

FINE : 

landlord liable to, for withholding receipts and settlement of accounts 
and Liiling to keep counlerpails, s. 58, pp. 205, 206. 

FISHERY : 

venue of suit for rent of, p. 449. 

provisions of Tenancy .Act for recovery of arrears of rent apply to 
suits for recovery of money due in respect of, s. 193, p. 603. 
rulings relating to rights of, pp. 603-605. 

KIXITY'oF rent : See Rent. 

incidents of raiyati holding at fixed rale, s. 18, pp. 80-82. 

no, in case 8f produce rent, p. 81. 

rules and presumptions as to, s. 50, pp. 173-179. 

raiyat holding at fixed rales cannot be ejected for arrears, s. 65, 
p 221. * 

presumption as to, not to apply where record-of-rights has been 
prepared, s. 115, p. 392. 

FLUVIAL ACTION*: 

occupancy-raiyal’s rent may be enhanced on ground of increase of 
productive powers of land due to, s. 30 (d), p. 133. 
explanation of meaning of expression, p. 133. 
rules as to enhancement on this ground, s. 34, p. 146. 



744 


BENGAL TENANCY. ACT. 


FOREST RIGHT : 

money payable in respect of, is not rent, p. 27. 

provisions of Tenancy Act for recovery of arrears of rent apply to 
suits for recovery of money due on account of, s. 193, p. 603. 
rulings relating to, pp. 603-605. 

FORFEITURE : See Ejectment 

of unclaimed landlord’s fees, s. 18 (c) pp. 88, 89. ^ 

use of land in manner unfitting it for purposes of tenancy is ground 
of, of occupancy-right, s. 25 (a), pp. 112, 1 13. 
denial of landlord’s title, is on ground of, of occupancy-raiyat’s rights, 
pp. 1 13 * 114, 287, 288. 

sale or transfer of whole or part of holding no ground of, pp. 115, 
286, 287. 

relief against, in suits for ejectment, s. 155, pp. 487, 488. 
waiver of, by receipt of rent, p. 489. 

FORM : 

of special register of rent, s. 146, p. 452 j 
of receipt, Schd. II, pp. 610, 61 1. 
of account. Schd. II, p. 612. 
of notices under Act, Appdx. I, pp. 657-671. 
of application under s. 80, p. 657. 

prescribed by Board of Revenue, to be used in preparation of settle- 
ment record, Appdx. II, pp. 677, 686. 
of distraint register prescribed by High Court, Appdx. HI, p. 688. 
of Tenancy Act fee book prescribed by Registration department, 
Appdx. IV, p. 696. 

GARDEN : 

permanent, a protected interest, on sale of tenure or holding for its 
own arrears, s. 160 (c), p. 514. 

GAYA : 

senior Deputy Collector of, invested with powers of Collector for pur- 
poses of discharging functions referred to in ss. 69-71, pp. 41-239. 

GAZETTE : * 

price-lists of staple food-crops to be published in, s. 39(4Vp. 150. 
averages of price-lists to be annually published in, s. 39 (5), p. 150. 
notification in, of order for survey and preparation of record-of-rights 
to be conclusive evidence that order has been duly made. s. loi 
(3), P- 308 

publication of rule in, to be conclusive evid^ce that it was duly 
made, s. 190 (5), p. 600. 

GENERAL CLAUSES ACT : See Acts I of jS 68 and X of iSgy, 

effect of provisions of, on proceedings commenced under re|>ealed 
Act, pp. 11-15. 
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GHATWALI TENURES : 

some ghatwali tenures are estates, p. 17. 
presumption under s. 50 may arise in the case of, p. 174. 
incidents of, not affected by this Act, which confers no right to trans- 
fer or bequeath such tenures, s. x8i, p. 558. 
law relating to, pp. 559*564. 

GIFT : 

registration of deeds of, by landlords or tenants, pp. 42, 43. 
procedure on transfer of permanent tenure by deed of, s. 12, pp. 
70, 71. 

GOALPARA : 

rent law of, p. 10. 

GORABANDI HOLDING : 

rulings relating to, p. 82. 

GOVERNMENT : See Local Government. 

effect of acquisition by, of interest of proprietor, p. 17. 
included in definition of “ landlord,” s. 3 (4) , p. 26. 

GOVERNMENT ESTATE: 

included in definition of estate, s. 3 (i), p. 15. 
farmers of, when tenure-holders, p. 55. 
procedure for settlement of rents in, pp. 326-332. 
nothing in this Act affects procedure for realisation of rent in, s. 
195 P- <^05. 

GOVERNOR GENERAL : 

power of, to order survey and preparation of record-of-rights in any 
case, s. loi, pp. 306-308. 

power of, to authorize Local Government to make special settlement 
in special cases, s. II3, p. 384. 

rules made by High Court declaring that portions of Civil Procedure 
Code shall not apply to rent-suits to be subject to approval of, 
3. 143, p. 424. 

GRANT : 

of a village for maintenance resumable on the death of the grantee, 
. p. 64. 

GUMASHTA: 

to be recognized agent of landlord for purpose of rent-suit, s. 145, p. 
450. 

cannot sue in his own name, p. 451. 

cannot grant leases without special authority, or recognise transfer of 
holding, p. 451. 

cannot consent to transfer of holding, p. 451. 

GUZASTHA HOLDING : 
rulings relation to, p. 82. 



746 


BENGAL TENANCY ACT. 


HAT : 

collections from, due under a farming lease are rent. p. 28. 

HAZARIBAGH : 

rent law in force in, p. 7. 

HEIRS : 

on failure of, permanent tenure escheats to Crown, p. 79. 
liability of, of occupancy-raiyat for arrears of rent, pp. 25, 26. 
on failure of, of occupancy-raiyat, occupancy-right is extinguished 
p. 118. 

HERITABILITY : 

of permanent tenure, s. 3 (8), p. 34. 

of holding of settled raiyat, s. 20 (3', pp. 96, 98. 

of occupancy-right, s. 26, pp. 118, 119. 

HIGH COURT : 

power of, to make rules defining the powers and duties of managers 
under Tenancy Act, s. 100, p. 300. 

appeal to lie to, from decision of Special Judge not being a decision 
settling a rent in proceedings under Chap. X, when a settlement 
of land revenue is not being or is not about to be made, s. 109A 
( 3 )» P- 366. 

no second appeal'lies to, from orders of Revenue-ofticers settling rent, 
PP*’367, 368. 

power of revision under Courts charier in settlement cases, p. 369. 
power of, to makes rules under Chap. XII, s. 142, p. 423. 
power of, to modify Civil Procedure Code in its application to landlord 
and tenant suits, s. 143, p. 424. 
no rules as yet made under this section, p. 424. 

may make rules for service of summons by registered letter, on defed- 
dant'in suit for recovery of rent, s. 148 {d}^ p. 461. 
powers of revision of, under s. 622, C. P. C., in cases in which no 
second appeal lies, pp. 485, 597. 

procedure to be followed by, for making publication and confirmation 
of rules under this Act, s. 190, p. 599. 
rules framed by, under s. 100, Appdx. Ill, p. 687. 
rules framed by, under s. 142, Appdx. HI, pp. 687-693. 

HOLDING : • 

definition of, s. 3 (9) p. 34. 

partition of an estate under Act VIII B.(J., of 1876 by which a holding 
is apportioned between the co-sharers of the estate has the effect 
of dividing the, pp. 35, 36. 
interest of under-raiyat in land is, pp. 35, 389. 
undivided share in parcel or parcels of land cannot be a, pp, 35, 36. 
registration of documents creating incumbrances on, p. 48. 
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Holding \--^continuea), 

transferee of share of, at fixed rent entitled to be recognized as a 
tenant, p. 8i. 

guzastha, rulings relating to, p. 82. 
gorabandi, rulings relating to, p. 82. 

Saving as to statements in instruments of transfer of tenures and 
where landlord no party, s. 18A, p. 86. 
effect of invalid transfer of whole or part of, by occupancy-raiyat, 

pp. 115-117 

purchaser of a non-transferable occupancy holding is a representative 
of the raiyat and can maintain an application for setting aside a 
sale for arrears of rent at the instance of the landlord, p. 117. 
when a sale in execution of a money decree of an occupancy, not 
transferable by custom is valid and effectual, p. 123. 
non-transferable occupancy, does not pass by sale in execution of 
decree obtained by an ijardar of a fractional share for his share 
of the rent, p. 123. 

rulings as to whether a purchaser of a part or the whole of a non- 
transferable occupancy holding is a representative of the judg- 
ment-debtor within the meaning of sec. 244 C. i\ C., or is a 
person who may come under secs. 3io.A, and 31 1 C. C., 
pp. 123-124. 

receipt of rent from transferee of non-transferable holding validates 
transfer, pp. 125, 126. 

meaning of permanent deterioration of soil of, p. 140. 
effect of division or consolidation of holding on presumption under 
s. 50, p. 178. 

presumption as to amount of rent and conditions of, s. 51, p. 179. 
rent is first charge on, and holding may be sold for arrears of rent s. 
i>S, pp. 221, 223-226. 

liability for rent after transfer of occupancy holding, s. 73, p. 251. 
right to m^ike improvements of holding at fixed rate and occupancy 
holding, s. 77, p. 261. 

„• „ of non-occupancy holding, s. 79, p. 262. 

acquisition of land of^by landlord for building or other purposes, s. 84, 
p. 267. 

right of raiyat to surrender, s. 86, p. 271. 
when to be regarded as .abandoned, s. 87, pp. 275-278. 
cannot be divided or rent distributed without landlord’s consent in 
writing, s. 88, p. 279. 

sale or transfer of whole or part of, no ground of forfeiture, pp. 115, 
286, 287. 
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Holding ; — {continued), 

under the utbandi or bhaoli system can be measured annually, s. 90 
(2) (b), p. 290. 

passing of, sold in execution of decree s. 158B, p. 503. 
exchange of a part of, is an incumbrance, 517. 

sale of, subject to registered and notified incumbrances and the effect 
thereof s. 164, p. 520. 

sale of, with power to avoid all incumbrances and the effect thereof, 
s. 165, p. 521. 

sale of occupancy holding with power to avoid all incumbrances and 
the effect thereof, s. 166, p. 522. 

power for Local Government to direct that occupancy holdings be 
sold subject to registered and notified incumbrances and to 
rescind such directions, s. 168, p. 526. 

HOLDING OVER : 

rulings regarding, pp. 179, 180. 

HOMESTEAD LAND : 

Act does not apply to, not held by a raiyat, p. 19. 
incidents of tenancy of, when held by raiyat otherwise than as part 
of his raiyati-holding to be regulated by custom and usage, 
and, subject to custqjn and usage, by this Act, s. 182, pp. 19, 567. 
when homestead land is part 6f raiyat’s holding and when not, 
p. 568. 

local custom or usage relating to, p. 569. 

acquisition of occupancy-rights in homestead land, p. 570. 

enhancement of rent of, p. 571. 

ejectment of tenant from, pp. 571-574. 

HORTICULTURAL: 

provisions of s. 178, imposing restrictions on contract do not affect 
contracts for temporary cultivation of horticultural land with 
agricultural crops, s. 178, proviso 3, p. 550. 
meaning of, in this proviso, p. 550. 

HOWLA : 

of Bakarganj is a hereditary tenure, p. 64. 

HOWRAH : 

Deputy> Collector of, invested with powers of a Collector for purpose * 
of discharging functions referred to in secs.. 69 to 71, pp. 41, 239. 

IJARADAR : 

cannot acquire occupancy right in land comprised in his ijara, but 
does not lose such right in land by becoming, s. 22 (3), p. 103, 104 
cannot contract to pay abwabs, p. 257. 
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IMPROVEMENT ; 

by landlord, enhancement of occupancy- raiyat^s rent on ground of, s. 

30 (^SP- 133- 

. by landlord, amount of enhancement authorized on account of, not to 
be taken into account in ascertaining prevailing rate, s. 31 (^f), 
P- 139. 

rules as to enhancement on ground of, by landlord, s. 33, p. 145. 
decree under s. 33 shall be subject to reconsideration if improvement 
does not or ceases to, produce the estimated effect, s. 33(2), p. 145. 
definition of, used with reference to raiyat’s holdings, s. 76, pp. 260, 261 
right to make, in case of holding at fixed rates and occupancy hold- 
ing, s. 77, pp. 261, 262. 

Collector to decide as to right to make, s. 78, p. 262. 
right to make, in case of non-occupancy holding, s. 79, ,p. 262. 
by landlord, registration of, s. 80, p. 263. 

application by landlord or tenant to record evidence as to, s. 81, 
p. 264. 

by landlord, enhancement on the ground of, ss. 82, 83, pp. 264-266. 
by raiyat, compensation for, in case of ejectment, s. 82, p. 264, 265. 
principle on which compensation is to be estimated, s. 83, p. 266. 
nothing in contract made before or after passing of this Act to lake 
away or limit tenant’s right to make improvements and claim 
compensation for them, s. 178 (i) (r/), p. 548. 
by landlords, rules framed 'by Government under this Act regarding, 
Appdx. 1 , Chap. Ill, pp. 631-632. 

INCUMBRANCE ; 

on tenure or holding, registration of, documents creating, p. 48. 
general powers of purchaser of tenure or holding sold in execution of 
a decree for arrears due in respect thereof as to avoidance of, 
s.*i59, p. S04. 

meaning of, and of registered and notified incumbrance in case of 
sale of tenure or holding for arrears of rent, pp. 513, 514, and s, 
, i6r, pp. 516, 517. 

copy of instrument creating incumbrance how to be served, p. 517. 
lease is an, p. 517. * 

exchange of part of holding is, 517 
mortgages which are not, 517. 

when tenure or holding at fixed rates to be sold subject to, and 
effect thereof, s. 164, p. 520. 

sale of tenure or holding at fixed rates with power to avoid, and 
eftect thereof, s. 165, p. 521. 

sale of occupancy holding with power to avoid, and effect thereof, s. 
166, p. ^ 22 , 
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INCUMKRANCK '.—{confinued.) 

procedure for annulling s. 167, p. 522, 523. 

power for Local Government to direct that occupancy holdings be 
sold subject to registered and notified incumbrances, s. 168, p. 526. 
extended period for registration of certain instruments creating 
incumbrances, s. 175, p. 547. 
notification of, to landlord, s. 176, p. 547. 
power to create, not extended, s. 177, p. 547. 

INSPECTION : 

of settlement records, p. 396. 

INSTALMENT : 

rent payable, subject to agreement or established usage, in four equal 
instalments, s. 53, p. 195 

of rent, time and place of payment of, s. 54, pp. 196, 197, 
not paid up to the sunset of the last day for payment becomes an 
arrear, p. 197. 

INSTALMENT DECREE: 

cannot be passed in rent suits, p. 4^1. 

INTEREST ; 

is not rent as defined in the Act, p. 33. 

decreed under s. 67 is included in the terms “arrears” and “arrear rent” 
ins. 161, p. 33, 517. 

interest not included in term “rent” in s, 65, p. 226. 
on arrears of rent runs at 12 p. c. up to date of institution of suit, 
s. 67, and in Bengal at I2,'2 p. c. up to date of payment, p. 232. 
on arrears of rent, must be decreed, p. 232. 
only due at end of each quarter, p. 232. 

contracts for interest on arrears of rent, made after passing of Act, 
P- 234 

contract modifying the provisions of s. 67 as to payment of, on arrear 
rents can be made in Orissa, p. 235. 
valid tender of rent stops running, of, p. 233. 
s. 67 is controlled by s. 179, p. 235. 
damages are only in lieu of, up to date of suit, p. 236. 
landlord’s right to transfer his interest, p. 244. 

nothing in any contract made after passing of Act to affect provisions 

of s. 67 relating to payment of interest op arrears of rent, s. 178 

(3) (h;, p. 549. 

INTERPLEADER SUIT: 

cannot be raised by tenant, p. 427 
INTERVENORS : 

no provision in Act permitting third parties to intervene, p. 474. 
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IRRIGATION : 

preparation of land for, to be considered an improvement until the 
contrary is shown, s. 76 (b), p. 260. 

JAGIRS : 

* some, are estates, p. 16. 

JALKAR : 

venue of suit for rent of, p. 449. 

JAIHAKI PAPERS : 

value of, as evidence, p. 440. 

JALPAK'tURI : 

rent law of, pp. 8, 9. 

Uen^'al Tenancy Act subject to certain modin''ation.s extended 
to, pp. 8, 9. 

repeal of Mhutan Duars Act (xvi of 1869) makes Civil Procedure Code 
applicable to Western Duars, p. 9. 

JAMARANDI PAPERS : 
value of, as evidence, p. 439. 
riillinKS regarding, p. 439* 

JOINT LANDLORD : See Co-s/utrer. 
of tenure, cannot enhance rent, p. 60. 

cannot sue for enhancement of occupancy-raiyai’s rent, p. 137. 
cannot apply for appraisement or division, p. 239. 
one of two or more, cannot measure, p. 290. 

provisions of sec 1S8 applicable to applications under sec. 105, for 
settlement of rent, p. 350. 
may sue for cou»pen'.ation under s. 155, p. 487. 
can eject trespassers, but not tenant, p. 493. 
cannot apply for determination of incidents of tenancy, p. 496. 
under«Act, as unamended by Act I, B. C.of 1907, cannot attach tenures 
or holdings in execution of decrees for their shares of rent, p. 535. 
must ilo ai^ything which the landlord is under this Act required or 
authorized to do, either collectively or by common agent, s. 188, 
* p. 588. 

powers of, under formSr law, pp. 588-591 

meaning of, in sec. 188, p. 591. 

powers of, under this Act, pp. 59-*595‘ 

application of s. ifi8 to suits foj- arrears of rent, pp. 595- 5</). 

suits for damages by, p. 596. 

procedure in suits for arrears of rent by, s. 188A, p. 597. 

JUDICIAL PROCEDURE : 

if plaintiff fails ,lo prove rate of rent claimed, it is not the duty of 
Court to find the proper rate payable, p. 427. 
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Judicial Procedure \--{ continucd ). 

no tenant can deny his landlord's title, p. 427* 
possession of tenant not adverse to landlord, pp. 428, 429. 
in what Courts suits and applications between or by landlord and 
tenant are to be brought or made, s. 144, p. 449* 
naibs or gumashtas to be recognized agents of landlord for purposes 
of suit or application under rent-law, s. 145, p. 450. 
rent-suit to be registered in special register to be kept in form pre- 
scribed by Local Government, s. 146, p. 452. 
successive rent-suits not to be brought against raiyat for recovery of 
rent of his holding until lapse of three months from institution of 
previous suit, s, 147, p. 453. 

Compromise of suits between landlord and tenant, s. 147 A. pp. 454, 
455- 

regard to be had by Civil Courts to entries in retord-of-rights, s 
147 B, p. 456, 

special provisions regarding procedure in suits for recovery of rent, 
s. 148, pp, 457-464- 

suits for arrears of rent by co-sharer landlords, s. 148A, p. 470. 
when defendant pleads that rent is due by him to third person, 
money must be paid Into Court, and procedure to be followed by 
Court on payment, s. 149, p. 473. 

when defendant admits rent to be due by him to landlords, amount to 
be paid into Court, except for special reasons to be recorded in 
writing, s. 150, p. 475- 

Court may take cognizance of defendant’s plea on payment into Court 
of portion of money due, s. 151, p. 476. 

Court to grant receipt for amount paid into Court, s. 152, p. 476. 
in what cases an appeal will lie, and in what cases an appeal will not 
lie, from decrees or orders passed in suits for recovery of rent, 
s. i53iPP- 476-477- 

date from which decree for enhancement shall take effect, s. 154 

p. 487- 

relief against forfeiture in suits for ejectment, s. 155, pp. 487-488. 
right of ejected raiyat in respect of crdjjs and land prepared for 
sowing, s. 1 56, p. 490. 

Court to have power to fix fair rent as alternative relief in suit for 
ejectment of trespasser, s. 157, p, 492. , 

ejectment of trespassers by co-sharers, p. 493. 

power for Court to determine incidents of tenancy on application of 
landlord or tenant, s. 158, p. 494. 

what questions may be determined in applicaliops under this section 
P 495- 
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Judicial ^koc^luvkk .—{continued.) 

application may relate to several holdings, if held by one tenant, 
p. 496. 

JURISDICTION : 

in proceedings under Bengal Tenancy Act, s. 144, p. 449. 
of Small Cause Court in rent suits, p. 450. 

KABULYATS : 

a widow may sign, on behalf of her minor son agreeing to pay 
enhanced rent, p. 129. 

onus of proving that a, contravenes the provisions of Sec. 29 (b) is 
upon the tenant, p. 131. 
effect of, in rent suits, pp. 441, 442. 

KAM.AT : See proprietor's private land. 

KHAM.AR : See Proprietor's private land. 

KHARIJA TALUK ; 
is an estate, p. 17. 

K H .AS M .\ I f A L : See Government estates. 

KIIAS POSSESSION : See Possession. 

KHORPOSHDARS : 

not entitled to work mines which are not already open, p. 69. 
LAKHIRAJ LAND: 

provisions of sec, 174 of the Act are applicable to a sale in execution 
(*f a decree for arrears of roadeess due on account of, p. 31. 
LAND : See Ifomestead land. 

not defined in this Act, pp. 18, 19. 

proposed definition of, by Rent Law Commission, p. t8. 
omission of any definition, of, is intentional, p. 19. 

non-agricultural, rulings as to application of old rent law to, pp. 19, 23 
non-agricultural, rulings, as to application of present rent law to, p. 23. 
waslc,«the property of the State, p. 23. 

no rights of occupancy can be acquired in urban and suburban lands, 
p. 101. • 

rights of orcupancy-raiyat in respect of use of, s. 23, p. 109. 
use*of, unfitting it for purpose of tenancy is ground of ejectment of 
occupancy-raiyat, p. 109. 

is also ground of ejectment of non-occupancy raiyat, 

s. 44 Wi P. 1 59 - 

acquisition of, for l^uilding and other purposes, s. 84, p. 267. 
landlord’s right to measure, s. 90, pp. 289, 290. 

LANDLORD ; See Joint landlord. 

how the relation of landlord and tenant is constituted, pp. 23-26. 
may induct tenaiU without having good title himself, p. 25, 
definition of, s. 3 (4), p. 26. 

48 
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Landlord {continued.) 

the person to whom the land for which rent is claimed as well as the 
arrears due are transferred is, p. 26. 
nouce to be given to, on transfer of permanent tenure or raiyati- 
holding at fixed rales, ss. 12 to 18 (a), pp. 70-80. 

saving as to statements in instruments of transfer where, no party, 
s. 18A, p. 86. 

effect of acquisition of occupancy-right by, s. 22, pp. 102-108. 
denial by tenant of landlord’s title is no ground of foifeitiirc of his 
occupancy-right or his ejectment, pp. 113,114. 
can maintain possessory suits under s. 9 of the Specific Relief Act if 
his tenants in actual possession are dispossessed, p. 169. 
relation of landlord and tenant must exist before provisions of this* 
Act can be applied, p. 170. 

bound to give and maintain tenant in peaceable possession, pp. 170,171 
cannot grant leases for terms exceeding his own interest, p. 172. 
determination of the relation of landlord and tenant, p. 172. 
may plead adverse possession against his tenant, p. 186. 
right of, to claim back-rent for additional area in the occupation of 
the raiyat, p, 188. 

bound to give tenant a feceipt for each payment of rent, s. 56, p. 201. 
bound to give tenant a full discharge or statement of account at close 
of year, s. 57, p. 203, 204. 

liable to penalty for withholding receipt and statement of account and 
to fine for failing to keep counterfoil or copy, s. 58, p. 204. 
effect of withdrawal of deposit of rent by, p. 218. 

liable to damages for suing tenant for arrears without reasonable or 
probable cause, s. 68 (2), p. 235, 236. 
order of Collector passed under s. 70 (5) is final only when the pro- 
ceedings are between, and tenant, p. 241. 
tenant’s liability on transfer of interest of, s. 72 (i), p. 242. 
right of, to transfer his interest, p. 244. 
service of notice of transfer of interest of, p. 245. 
liable to penalty for exaction from tenant of sum in excess of rent 
payable, s. 75, p. 258. 

improvements by landlord, registration of, s. 80, p. 263. 
of holding, right of, to acquire holding or part of it for building or 
other purposes, s. 84, p. 267. 

may enter on surrendered holding and let or cultivate himself, s. 
86, (5), p. 272. 

re-entering holding surrendered by raiyat need not give notice to 
quit to under-raiyat who is not protected upder s. 85 or s. 86 (6) 
p. 27 S- 
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Landlord 

may enter on abandoned holdin^^ and let or cultivate himself, but 
before doing so, must give notice to Collector, s. 87, p. 275. 
division of tenure or holding not binding without consent of, in 
writing, s. 88, pp. 279, 280. 

denial of title of, n^^round of forfeiture pp, 113, 114, 287, 288. 
right of, to measure land, s. 90, p. 289, 290. 
what lands a landlord may measure, p. 290. 

one of two or more several joint landlords cannot measure, p. 290. 
may apply for survey and pieparation of recoid-of-rights, s. loi (2) 
My P- 307- 

the onus ■ to prove that land entered as bnihmoiier in the survey 
khiitian is mal is upon, p. 325. 

may apply for settlement of rents, when settlement of land revenue 
is not being or is not about to be made, s. 105 (i), p. 347. 
decision of disputes between landlord and tenant or landlords of 
neighbouring estates in settlement proceedings, when settlement 
of land revenue is not being or is not about to be made, s. 106, 
PP- 354 * 35 ^^- 

liability of, for acts of distraint committed by agent, p. 422. 

no tenant can deny title of, p. 427. 

possession of tenant not adverse to, pp. 428-429. 

need sue only his recogni/ed tenant, pp. 429-431. 

may sue his real tenant, p. 431. 

cannot sue for at rears of rent oftener than once in 3 months, s. 147, 
P- 453 

meaning of landlord in s. I58.\, sec. 158.1 (8), 499. 
notification of incumbrances to, s. 176, p. 547. 

damages,may be awarded for denial of landlord’s title without reason- 
able cause, s. 186A, p, 587. 

power for lanc^ord to act through agent, s. 187, p. 5S8. 
joint landlords must now act collectively or by common agent, s. 18S, 
p.*588. 

powers of co-sharer landjgrds under former law, pp. 588-591. 
meaning of “landlord” and “joint-landlord,” p. 591. 
powers of joint landlords under this Act, pp. 592-594. 

tenant not enabled by Act to violate conditions binding on, s. 194, p,6o5. 

• 

LANDLORD AND TENANT, the relation of \ — 
how constituted, pp. 23-26. 

a mere demand of rent is not sufficient to create, p. 24. 
use and occupation creating, p. 24. 
liability to pay rent eslablrshing, p. 26. 
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Lxnploro Axn Tfnant— 

the circumstances under which non-payment of rent puts an end to 
pp. 26. 

must exist before the provisions of Act can be applied, p. 1 70- 
determination of, pp. 172. 

miscellaneous provisions as to, ss. 76-100, pp. j^-300. 

LANDLORD’S FEE: 

amount and payment of, in case of permanent tenure or raiyati 
holding at fixed rate, ss. 12, 13, 15, 16, 18, pp.^^o-8o. 
how to be sent by CoUjictor to landlord named in the notice, pp. 
to be paid into Court by purchaser or mortgagee in case of sale of 
permanent tenure in execution of a decree, or of foreclosure of 
mortgage of permanent tenure, s. 13, p. 73. 
effect of non-payment of, p. 74. 
limitation for application to deposit, p. 75. 
notice-givers under s. 15, should pay, direct to Treasury, p. 76. 
saving as to acceptance of, s. 18B, p. 86, 87. 
forfeiture of unclaimed, s. 18C, pp. 88, 89. 

LAND RECORDS MAINTENANCE ACT : 

(Act III. B. C., of 1895). 

definition qf record-of-rights contained in, p. 31 1. 
where prevalent, and rules and forms under, p. 311, note. 
LAND-REGISTRATION ACT (VTI, B. C, OF 1876): 

receipt of person registered as proprietor, manager, or mortgagee 
under, to be sufficient discharge for rent, s. 60, pp. 208, 425. 
rulings as to effect of registration and non-registration of proprietor's 
name under, pp. 208-213. 
registration under, when required, p. 210. 

when not required, p. 210-212. 

registration before decree is sufficient, pp. 2 12-2 13. 
penalty for non-registration, p. 213. 

person not registered under, not entitled to distrain, 's. 121, p. 409. 
LEASE : See Mukarari Lease, 

a lessee under one person taking a, of the same properly from a third 
person to avoid dispute and secure ‘possession does not renounce 
his original lease, p. 27. 
definitions of, pp. 43, 44. 
no definition of, in this Act, p. 43 
not a mere contract but a conveyance, p. 4 
need not in all cases be in writing, p. 44. 
cultivator’s, exempted from stamp duty, pp. 44, 45. 
registration of, p. 45. 

agricultural, registration of, when compulsory and when optional, p. 45, 
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Lease — {continued ) . 

held to require registration, pp. 45, 46. 
held not to require registration, pp. 46, 47. 
of under-raiyat, registration of, pp. 47, 48. 

expiration of, conditions of ejectment on the ground of, s. 45, p. 161. 
unwritten lease without any term is contemplated by s. 49, p. 166. 
cannot be granted tbr term exceeding landlord’s interest, p. 172. 
an incumbrance, p. 517. 

LESSEE : 

can not contract to pay ahwabs^ p. 257. 

LESSOR : 

not entitled to claim rent from the lessee for the period during which 
he wilfully disturbs the lessees quiet possession, p 171. 

LIMITATION : 

in a suit brought by an assignee of arrears of rent, is three years 
under art. no. Schedule II of the Limitation Act, p. 3c. 
in suit for ejectment of tenure-holder on account of breach of condi- 
tion of contract, p. 69. 

for an application to deposit landlord’s fee and for confirmation of 
sale, and grant of sale certificate, p. 75. 
in suit for ejectment of occupancy-raiyat, p. 1 18. 
of ri^ht to bring successive enhancement suits, s. 37 (i), p. 147. 
objections to price-list to be made within one month, s. 39 (3), p. 150. 
in suit for ejectment of non-occupancy raiyat, pp. 160, 161. 
applicable to the case of a non-occup.incy raiyat who has been 
dispossessed from his holding otherwise than in e.xecution of a 
decree, p. 16 1. 

suit for ejectment on ground of expiration of lease of non-occupancy 
raiyat not to be brought after six months from date of expiration 
of tgrm, s. 45, art i (a), Sch. Ill, p. 161, 613. 
suit for ejectment of non-occupancy-r.iiyat on ground of refusal to 
agree to gnhancement not to be brought after three months of 
raiyat’s refusal to execute agreement, s. 46 (i), p. 162. 
limitation in case of under-raiyat, who has been ejected, pp. 169, 6 [3. 
occupation by a wrong-doer of a portion of land only is not construc- 
tive possession so as to obtain title by, p. 186. 
penalty on landlord for withholding receipt to be sued for within 
three months of payment, s. 58 (1), p. 204. 
penalty on landlord for withholding receipt in full or statement of 
account to be sued for within next ensuing agricultural year, s. 
58 (2), pp. 204, 205. 

service of notice of deposit on one co-sharer landlord will not reduce 
limitation in sflit for arrears to six months, p. 216. 
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Limitation {continued), 

in suits for arrears in case of deposit of rent, p. 219. 
in suits for arrears and for execution of decrees for arrears, p. 236. 
limitation in case of suit for penalty for exaction by landlord from 
tenant of rent payable, s. 75, p. 258. 
period of, for suit against tenant for act contrary to the provisions of 
ss. 77 to 79, p. 263. 

in case of application for registration of landlord’s improvement, s. 80 
(3), P- 263. 

suit for recovery of possession of raiyat’s holding which landlord has 
treated as abandoned may be brought within two years, and in 
case of non-occupancy-raiyat within six months of publication by 
Collector of notice of abandonment, s. 87 (3), p. 275, 279. 

application to measure by purchaser otherwise than by voluntary 
transfer must be made within two years of his entry under the 
purchase, s. 90 (2) ( r), p. 290. 

of jurisdiction of civil courts in matters other than rent relating to 
record-of-rights, s. IIIA, p. 377. 
for revision of record-of-rights, s. 104G (2). p. 341. 
of jurisdiction of civil courts in matters relating to rent settled in a 
Settlement Rent Roll prepared under ss. 104A to 104F, s. 104H, 
pp. 342—346. 

for suit for possession and mesne profits against persons recorded as 
tenants in a record-of-rights as trespassers, p. 365. 
limitation in suits for compensation for wrongful distraint, p. 421. 
in suits for account by landlord against his agent on basis of 
registered agreement, p 452. 

limitation in suits for ejectment on fiilure to pay compensation under 
s. 155, p. 490. 

for an application to avoicfan incumbrance, s. 167, (i), p. 5/2. 
for application to set aside a sale under s. 173, p. 538. 
suits, appeals and apalicaiions specified in Schd. Ill, fo be dismissed, 
if not presented within the prescribed time, although limitation 
has not been pleaded, s. 184, p. 582. 
provisions of Act XV of 1877 apply to suits* appeals and applications 
not specified in .Schd. Ill, p. 583. 

ss. 7, 8 and 9 of Act XV of 1877, do not apply to suits, .appeals and 
applications specified in Schd. I II,, but subject to the provisions 
of Chap. XVI, other provisions of Limitation Act apply, s. 185, 
P- 583 - 

disabilities of minority and lun.acy inapplicable to rent-suits, pp, 583, 
584. 
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Limitation ^.--{continued.) 

limitation in cases in which litigation has prevented institution of 
suit, pp. 584-585. 

suit to eject a tenure-holder or raiyat on account of breach of condi- 
tion of contract providing for ejectment as penalty to be brought 
within one year from date of breach, Art. I, Schd. Ill, p. 613. 
rulings under this article, p. 615. 

suit to eject a non-occupancy raiyat on the ground of expiration 
of term of lease to be brought within six months of expiration 
of term, art. 1 (/?), Schd. Ill, p. 613. 
suit for recovery of arrears of rent when deposit has been made 
under s. 6i to be brought within six months from date of service 
of notice of deposit, art. 2 (/?), Schd. Ill, p. 613. 
rulings under this article, p. 615. 

when no deposit has been made, suit to be brought within three years 
* from last day of year within which arrear fell due, art. 2 (^), 
Schd. Ill, p. 613. 

rulings under this article, pp. 617, 618. 
changes made by Act. I, 15 . C., 1907 in this article, p. 618. 
suit for possession of land claimed by plaintiff as occupancy raiyat to 
be brought within two years from date of dispossession, art. 3 
Schd. Ill, p. 613. 

rulings under this article, pp. 618-620. 

change made by Act. I, 15 . C, 1907 in this article, pp. 613, 618. 
appeal from decree or order under this .\ct to District or Special 
Judge to be brought within 30 days of date of decree or order 
appealed against, art. 4, Schd, III, p. 614. 
appeal from order of Collector under this Act to Commissioner to be 
brought within 30 days of dale t>f order appealed against, art. 5, 
Sebtfd. Ill, p. 614. ^ 

application for the execution of a decree or order under this Act or any 
Act repealed by this .-\ct for sum not exceeding Rs, 500, e.xclusive 
of interest after decree but including costs, to be made within three 
years of date of final’decree or order, art. 6, Sched. Ill, p. 614. 
change made by Act 1 , U. C., of 1907 in this article, pp. 614. 621. 
limitation under this article runs from date of decree and not 
from date^of payment of inst.ilmcnts, p. 621. ^ 

when execution proceedings may be held to be in continuation of 
former proceedings, s. 621. 

LOCAL ENQUIRY: 

as to prevailing rate of rent may be directed by Court to be held by 
such Revenue-^fiiccr as Local Govenment may authorise by rules 
u»der s. 39 -^ ^ 3 * (^)» !>• * 39 - 
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Local Enquiry 

Board of Revenue’s instructions for guidance of commissioners when 
making, pp. 140-1 41. 

Government notification regarding persons to whom commissions to 
make, under Chap. X, mry be issued, p. 363. 

Court may order, to be held by such Revenue-officer as Local Govern 
ment may authorize on this behalf for the purpose of ascertain- 
ing any incident of tenancy, s. 15S (2), p. 494. 

Government notification regarding rank of Commissioner to make 
local enquiry under these sections, pp. 140, 496. 

LOCAL GOVERNMENT : See Notificaiion, 

power for, to fix lime for commencement of Act, s. i (2), pp. i, 2. 

1st. November, 1885, fixed by, as date of commencement of Act, p. 2. 
may extend Act to Orissa, s. i (3), p. 2. 

any officer may be appointed by, to discharge functions of a Collector 
s. 3 (16), p. 40. 

any officer may be appointed by, to discharge functions of Revenue- 
officer, s. 3 (17), p- 4 »- 

withdrawal of Act from any area constituted a Municipality (^r its exten- 
tion to any area added to town of Calcutta, not to affect existing 
rights, s. 19 (2), pp. 90, 91. 

Revenue-officer may be authorized by, to make local eiujuiry regard- 
ing prevailing rate of rent, s. 31 p. 139. 
may by a notification withdraw sub-section ( i) of sec. 30.\ from any 
district or part of a district, s. 30A (2), p. 142. 
may select local areas, lists of market-prices of staple food-crops grciwn 
in which shall be prepared, s. 39 (i) (2‘, pp. 150, 151. 
shall cause to be compiled and published lists of the average prices 
prevailing throughout ^arh year, s. 39 (5), p. i 50. « 

may make rules for determining what are to be deerijcd staf)Ie food- 
crops, s. 39 ^7), p. IS*- * 

may appoint Court or officer before whom agreement to pay enhanced 
rent tendered by landlord to non occupancy-raiyat may be filed, 
s. 46 (2), p. 162. % 

may make rules authorizing tenant to pay rent by postal money-order, 

s. ,S 4 (2), p. 197. 

may prescribe or sanction modified form of ^rent receipt, s. 56 (3), 
p. 201. 

shall cause to be prepared and kept for sale at sub-divisional offices 
forms of receipt and account, s. 59, p. 208. 
may prescribe fees to be paid on deposit of rent, s. 61 (2), pp. 214, 215. 
fees prescribed by, under this sub-section, p. 216. 
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Locai. Government .—{ continued ), 

may direct payment or refund of rent deposited in Court to be made 
by postal money-order, s. 64 (2,) p. 220. 
may appoint Revenue-officer to register landlord’s improvements, 
s. 80 (i), p 263. 

may prescribe form of application for registration of landlord’s im- 
provements, information to be specified in, and mode of verifica- 
tion of, such application, s. 80 (2), p. 263. 
may make rules regarding appointment of assessors to assist Court 
in determining amount of compensation payable for raiyat’s im- 
provements, s. 82 (5), p. 265. 

may make rules for publication of notice of intention of landlord to 
treat holding as abandoned, s. 87 (2) p. 275. 
may make rules declaring local standards of measurement, s. 92 (3', 
p. 292. 

may nominate person to be common manager for certain local area, 
s. 96, p. 298. 

power of, to order survey and preparation of record-of-rights, s. 101, 
pp. 306-308. 

power of, to make rules for disposal of objections to draft record-of- 
rights, s. 103 A (3), p. 319. 

may make rules empowering superior revenue authority to confirm 
tables of rates and rent rolls prepared by Revenue-officer, s. 104 B 

O', p- 338- 

may make rules for framing tables of rates and settling rents under 
s. 104 C., s. 104 D, p. 339. 

may make rules for settlement of rents under s. 105, and decision of 
disputes under ss. 105 A and 106, s. 107, p. 362. 
may empower Revenue-officer to revise order or decision under ss. 105, 
'io5;\, 106 and 107, s. 108, pp. 3^, 364. 
shall appoint Special Judge or Special Judges to hear appeals from 
dcciiflons of Settlement-officers in proceedings for settlement of 
, rents, when a settlement of land revenue is not being or is not 
about to be made, s. 109 A, p. 366. 

has power to order Special settlement of rents in special cases, s. 112, 
PP- 384*386. ^ 

empowered to pass order for apportionment of expenses of prepara- 
tion of re<K)rd-of-rights, directed or undertaken under Chap. X, 
except where a settlement of land revenue is being or is about 
to be made, s. 114, pp. 389-390. 

empowered to order survey cand record-of-rights of proprietor’s private 
lands, 5 .«I 17 , p. 405. 
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Local Government :—[con^inueti.) 

may make rules prescribing^ procedure to be adopted by Revenue- 
ofilcers in recording proprietor’s private land, s. ii8, p. 405. 
may make rules prescribing scale of charges for distraint and sale of 
distrained property, s. 134 (i), p. 417. 
may authorize landlord by himself or agent to distrain produce with- 
out having recourse to Civil Court, s. 141 (i), p. 423. 
may rescind any such order, s. 14 1 (3), p. 423. 
may prescribe special form of register for rent-suits, s. 146, p. 452. 
has directed that special register of rent-suits be kept in form No. 116 
of 4th Sched. to Civil Procedure Code, p. 452. 
may empower Judicial-officer to exercise final jurisdiction in suit for 
recovery of rent when amount claimed does not exceed Rs. 50, 
153 P- 477. 

may authorise Revenue-officer to m,ake local enquiry when in case 
for determination of incidents of tenancy local enquiry has been 
ordered by Civil Court, s. 158 (2), p. 494. 
notification under this section issued by, p. 496. 
may allow application for recovery of rent under Public Demands Re- 
covery Act procedure or may reject it without assigning any 
reason, s. 158 A, (i) and (2), p. 497. 

may prescribe rules for issue of certificates for recovery of rent by 
summary procedure, s, 158A (5), p. 498. 
power for, to direct that occupancy holdings be sold subject to 
registered and notified incumbrances and to rescind such direct- 
tions, s. 168, p. 526. 

may fix fees to be charged by Registration-officers for notifying in- 
cumbrances to landlords, s. 176, p. 547. 
may make rules regarding procedure, powers of officers and service 
of notices, s. 1 89, p. 598. t 

procedure to be followed by, for publication of rules, 189 {2), p. 598. 
Bengal Tenancy Act to be read subject to any Act hereafter passed 
by, s. 196, p. 607. 

rules framed by, under this Act, Appdx. I, pp. 625-656. 

LOCAL LAW : 

nothing in this Act affects any local law not expressly or impliedly 
repealed by it, s. 195 ( /), p. 606. 

LOW RATE*: 

what are sufficient reasons for holding at, pp. 136, 137. 

LUNACY : 

disability of, does not apply in rent-suit, s. 185, p. 583. 
MADADMASH GRANTS : 
may be estates, p. 16. 
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MAGHI YEAR : 

where prevalent, p. 39. 

MAHTUT : See Adwad. 

MAINTENANCE: 

grant of a village for, resumable on the death of the grantee, p. 64. 

MALIKANA: 

is not rent, p. 28. 

MANAGER : 

effect of receipt of rent by registered, s. 60, p. 208. 

District Judge may call on co-owners to show cause why they should 
not appoint a common manager, s. 93, p. 293. 

former law as to, p. 294. 

procedure in case of multifarious application for appointment of, 
P- 295 - 

no appeal lies against an order rejecting application under s. 93, for 
appointment of, p. 295. 

District Judge may order co-owners to appoint common manager, 
s. 94, p. 296. 

if order not obeyed, may direct management by Court of Wards 
or (d) appoint common manager, s. 95, p. 296. 

when the appointment of a common manager complete, p. 298. 

Local Government may nominate person to act as common manager 
in certain local areas, s. 96, p. 298. 

provisions of Court of Wards Act to apply to case in which Court of 
Wards undertakes management of properly of co-owners, s. 97. 
p. 299. 

provisions relating to remuneration, powers, duties and removal of, 
appointed under s. 98, p, 299. 

District Judge may remove manager and restore management to 
'co-owners, s. 99, p. 300. 

High Court may make rules defining powers and duties of, s. 100, 
p. 300 - 

rules framed by High Court under s. 100, Appdx. Ill, p. 6S7. 

MANBHUM : 

Act VI, 13 . C., of 1908 may be extended to, and certain portions have 
already been extended to parganas Barabhum and I’atkiim, p. 7. 

Act X of 1859 and ammending Acts in force in, p. 7. 

MAPS : 

presumption as to correctness of, when tenant does not attend measure- 
ment and point out boundaries, s. 91 (2), p. 291. 

as evidence in rent suits, p. 442. 

copies of, filec^ by landlords may be substituted in rent suits, p. 462. 
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MARTS : 

at what, prices of staple food-crops shall be recorded, Appdx. I, 
Schd II, pp. 673—675. 

MEASUREMENT : 

alteration of rent in respect of alteration proved by, to exist in area 
of tenure or holding, s. 52, pp. 180, 181. 
landlord need no longer indicate precise plots proved by, to have been 
acquired by tenant in excess of land of original holding, 52 (5), 
p. 182. 

proved by, meaning of, in s. 52 (a) and pp. 186, 187 — 188, 192. 
landlord’s right to measure, s. 90, pp. J89, 290. 
what lands a landlord may measure, p. 290. 
one of two or more landlords cannot measure, pp. 290, 291. 
power of Court to order tenant to attend and point out boundaries, 
s. 91, p. 291. 

finality is not .given to, under s. 90 made in the absence of tenant, 
and it is open to him to rebut the presumption of the correctness 
of, p. 292. 

co-sharer landlord who has obtained separate kabtilyat from the 
tenant can apply for, p. 292. 

made by order of Civil Court or Revenue Officer to be made by acre 
unless there be order to contrary, s. 92 (1), p. 292. 
local measures, p. 292. 

Board of Revenue’s instructions under s. 92, p. 293. 

MELA : 

profits of a, are not rent, p. 27. 

MERGER : 

of proprietary interest in the paramount title of the State, p. 17. 
no, of occupancy-right on its acquisition by proprietor, joint proprietor, 
permanent tenure-holder or joint permanent tenure-holder, s. 22 
(0>(2), pp. 102, 103. 

no, in the case of patni interest coming into the same hands as the 
zemindari interest, p. 105. 

of mukarari interest in the superior (shikmi) tenure, p. 105. 

MINERAL RIGHTS : 

permanent tenure-holders are entitled to, unless there is a reservation 
to the contrary, p. 68. 

khorposhdiirs are not entitled to work mines which are not already 
open, p. 69. 

reservation of, what it implies, p. 69. 

MINORITY : 

disability of, does not apply in rent suit, s. 185, p. 583>. 
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MORTGAGE : 

registration of deeds of, executed by landlords or tenants, pp, 42, 43. 
procedure on transfer of permanent tenure by deed of, s. 12, pp. 70, 71 
and 72. 

transfer of permanent tenure by foreclosure of, s. 13, p. 73. 
when not an incumbrance, p. 517. 

amount paid into Court to prevent sale under ch. XIV, is a mortgage 
debt on tenure or holding, s. r7i, p. 535. 

MOVEABLE PROPERTY : 

rent is, and the right to collect it may be sold, p. 33, 34. 
MUKADDAMI GRANTS : 

are generally estates, p. 16. 

MUKARARI ISTIMRARI : 

meaning of, pp. 63, 64. 

MUKARARI LEASE: 

how to decide whether a mukarari lease is hereditary or not, p. 64. 
stipulation for payment of abwab in a permanent mukarari lease is 
valid, p. 258. 

nothing to prevent proprietor or permanent tenure holder in perma- 
nently settled area from granting permanent mukarari leases on 
any terms agreed on between him and his tenant, s. 179, p. 553. 
section 179 controls s. 67 and s. 74, pp. 553, 554. 
meaning of, 554. 

MUKARARI TENURE : 

on failure of heirs, escheats to Crown, p. 79. 

MULKIYEAR: , 

where prevalent, p. 39 
MUNICIPALITY : 

Bengal Tenancy Act not to extend to any area, constituted a Muni- 
cipality and specified in a notification in this behalf by the Ldcal 
Government s. i (3), pp. 2, 4. 

withdt'Awal of Act from any, by Local Government not to affect 
occupancy-rights already accrued, s. 19 (2), pp. 90, 91. 

NAIB : 

to be recognized agent of landlord for purpose of rent suit, s. 145 
p. 450. 

cannot sue in his own name, p. 451. 

cannot grant leases without special authority, p. 451. 

NAZAR ; 

is not rent, p. 28. 

NlJ-JOTCl LAND : See Proprietor's private land, 

NIM-HOWL^ : 

•of Bakarganj is a hereditary tenure, p. 64. 
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NOABAD TALUKS : 

in Chittagong are not estates but tenures, p. 17. 
NON-AGRICULTURAL LAND : 

application of the old rent law to, pp. 19-23. 
application of the present Act to, p. 23. 

NON-CULtiVATING RESIDENTS : 

the relations of non-cultivating residents of a village with their land- 
lords are determined by ’the provisions ot the Indirin Contract 
Act (IX of 1872), p. 19. 

NON-ACQUISITION : 

of occupancy-rights under the former law, pp. 93-95. 
NON-OCCUPANCY HOLDING : See Holding : 

NON-OCCUPANCY RAIYAT : 

meaning of term, ss. 4 (c) and 41, pp. 52, 157. 
law relating to, ss. 41—47, pp. 157-164. 
rights of, pp. 157, 158. 

initial rent of, s. 42, p. 158. • 

conditions of enhancement of rent of, s. 43, p. 158. 
grounds on which, may be ejected, s. 44, pp. 159-161. 

* conditions of ejectment of, on ground of expiration of lease, s. 45, 

p. 161. 

conditions of ejectment on ground of refusal to agree to enhancement, 
s. 46, pp. 162-163, 

explanation of “admitted to occupation” used with reference to non- 
occupancy-raiyat, s. 47, p. 164, 
liable to ejectment for arrears of rent, s. 66 (i),j). 229. 
what improvements he may make upon his holding, s. 79, p. 262. 

• rent of, settled in proceeding under Chap. X, to remain unaltered for 

. 5 years, s. 113, p. 388. 

' period of limitation for suit for possession by, art. 3, Sched III, p. 613. 
acquisition of right of, barred in land acquired by Government, railway 
company or local authority, s. 116, p. 402. ‘ 

NON-PERMANENT TENURES : 

not to-be regjarded as transferable, p. 70. 

NON-PAYMENT (of rent) : 

effect of, by an occupancy-raiyat, pp. 113, 114. 

NON-REGlS*rRATION : 

I 

effect of, of documents required to the registered, pp. 48-50. 

NOTICE : 

of enhancement not required, pp. 58, 137. ^ 

of transfer and registration of permanent tenure, s. 12 (3), p. 71. 
service of, of transfer of and succession to permanent "^tenure, p. 72. 
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N OT I ; — ( continued ), 

form of, to determine annual tenancy, p. 117. 
forms of do, Appdx. I, Schd. I, pp. 657-671. 

of sale of permanent tenure in execution of decree other than decree 
for arrears, s. 13 (2), pp. 73, 74. 

of succession to permanent tenure, s. 15, p. 75, and form, p. 665. 
bar to recovery of rent of permanent tenure pending notice of 
succession to, being given, s. *6, p. 75. 
on expiration of lease, when to be given, s. 45, p. i6i. 
to quit to non-occupancy-raiyat, rule for service of, Rule 2, Chap. V. 

of Government Rules, pp. 161, 162. 
effect of non-service of, in due time, p. 162. 

to quit^ to be served on under-raiyat without written lease, s. 49 ijb) 
pp. 165, 167, 168. 
how to be served, p. 168. 

of deposit of rent how to be given, s. 63, pp. 218, 219. 
of appraisement or division of produce to be given, s. 70, (2), p. 240. 
of transfer of landlord’s interest, how to be given, s. 72, (2>j p. 244. 
service of do, pp. 245, 246. 

of transfer of occupancy-raiyal’s interest, how to be given, s. 73, p. 25i.* 
rules for the service of, under s. 73, p. 251. 

raiyat bound by lease must give his landlord 3 months’ notice of 
intention to surrender, or liable for rent of holding for one year, 
s. 86 (2), p. 271. 

of surrender of holding how to be served, p. 274, and Appdx I, Chap. 

V, p. 637. 

application for service of, exempt from Court-fees, p. 274. 
to quit to the under-raiyat who is not protected by sec. 85 or sec. 86 
(6), is not necessary when the landlord re-enters on surrender by 
ihe raiyat, p. 275. 

by landlord, of intention to enter on abandoned holding, s. 87 (2) 
p. 27g. 

form and rule for service of do., p. 279, and Appdx. I, Chap. V, p. 636. 
notice to quit is not bad on account of error in immaterial particular, 
p. 286. , 

of misuse of land, or breach of conditions of tenancy to be served on 
tenant before suit for ejectment can be instituted, s. 155, pp. 487- 

48. 

to pay compensation p. 489. 

how to be served, p. 490. and rule 38, Chap V, Appdx., I, p. 636. 
of application for execution of decree obtained by one or more co- 
sharer landlords by the sale of the tenure or holding, to the other co- 
shareii, s. tsS B, (2), 5. 503. 
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Notice continued. ) 

auction-purchaser not entitled to, before an order for setting aside sale 
is made, p. 545. 

of abandonment not required to be given by a tenant of utbandi 
tenure, p. 558. 

required by Act to be served on or given to landlord to be served on 
or given to agent, if empowered to accept service of or receive the 
same, s. 187 (2), p. 588. 

Local Government may prescribe mode of service of notices where no 
mode of service is elsewhere prescribed, s. 189 (2), p. 598. 
service of rules framed by Government under this Act regarding, 
Appdx. 1, Chap. V, pp. 633-636. 

NOTIFICATION : 

fixing time of commencement of Tenancy Act p. i. 
extending portions of Tenancy Act to Orissa, pp. 4, 5. 
extending Act to Jalpaiguri, pp. 8, 9. 

extending ss. 56, 58 (i) (3), 84 to Sonthal Parganas, pp. 6, 7. 
vesting^sub-divisional officers with powers of a Collector under ss. 12, 
13, and 15, p. 72. 

authorizing all Deputy Collectors to discharge functions of Revenue 
and Settlement officers, pp. 40, 41. 

vesting sub-divisional officers with powers of a Collector under ss. 
69 to 7I1 pp. 40, 239. 

vesting Deputy Collectors of Howrah and Senior Deputy Collector 
of Gaya with powers of a Collector under ss. 69 to 71, pp. 40, 
4L 239. 

as to officer by whom local enquiries under ss. 31 [b) and 158 (2) shall 
be made, pp. 140, 496. 

remitting fees payable on applications for deposit of rent, p. 216. 
as to persons to whom commission for local enquiries under fhap. X 
shall be issued, p. 363. 

as to publication of proclamation for sale under sec. 163J3), p. 520 
of incumbrances to landlord, s. 176 p 547 
OBJECTION : > • 3 ■ 


distinction between objections and disputes, p. 358. 
different kinds of objections, p. 358. 

OCCUPANCY-HOLDING : See holdinir. 

OCCUPA^rCY-RAlYAT : 

heirs of, dying intestate are liable for rent untifthey surrender occu- 
pancy holding, pp. 25, 26. 

P****"^ of Art continues to be so under Act 
distinction between, and settled raiyattp. 98. 
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OCCUPANCY-RAIYAT (continued). 

rights of, in respect of use of land, s. 23, pp. 109- no. 
rights of, in respect of trees, pp. no, in. 
obligation of, to pay fair and equitable rent, s. 24, pp. in, 112. 
protection from eviction of, except on special grounds, s. 25, p. 112. 
may be ejected for using land in manner unfitting it for purposes of 
tenancy, pp. 109, no, 113. 

transfer of a holding not transferable by custom or usage by an, is 
not void, p. 115. 

cannot be ejected for denying landlord’s title, pp. 113, 114, 287. 
or for non-payment of rent, pp. 114, 115. 

effect of invalid transfer of whole or part of holding by, pp. 115-117. 
devolution of occupancy-right on death of, s. 26, p. 118. 
liability of heirs on death of, pp. 118, 1 19. 

on failure of heirs of, occupancy-right is extinguished, s. 26, pp. 118, 
119. 

right of sub-letting of, p. 126. , 

rent payable by, to be presumed fair and equitable, until the contrary 
is shown, s. 27, p. 127, 

enhancement of rent of, ss. 27-37, pp. 127- 147. 

money rent paid by, not enhanceable except under Tenancy Act, s. 28 
p. 127., 

enhancement by contract of rent of, s. 29, pp. 128, 129. 
effect of payment of rent for three years, pp. 131, 132. 
enhancement of rent of, by suit, s. 30, p. 133. 
meaning of “ prevailing rate,” pp. 134, 136. 

rules as to enhancement of rent of, on ground of prevailing rate, s. 31, 
pp. 138, 140. 

what mgy be taken in certain districts to be prevailing rate as ground 
of enhancement of rent of, s. 31 A, p. 14 1. 
limit of enhaijcement of rent of, on ground of prevailing rate s. 31 B, p. 
143 - 

rule^ as to enhancement of rent of, on ground of rise in prices, s, 32, 

p. 1 44. • 

rules as to enhancement of rent of, on ground of landlord’s improve- 
ment, s. 33, p. 145- ^ 

rules as to enhancement of rent of, on ground of increase in produc- 
tive powers due to fiuvial action, s. 34, p. 146. 
enhancement by suit of rent of, to be fair and equitable, s. 35, p. 
146. 

power of Court to order enhancement of rent of, to be gradual, s. 36, 
p. 146. 

40 
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OCCUPANCY-RAI YAT —(confinued), 

limitation of right to bring successive suits for enhancement of rent of, 
s. 37, p. T47. 

grounds on which, may institute suit for reduction of rent, s. 38, p. 
148. 

cannot sue for reduction of rent on any ground not mentioned in s. 38, 
p. 148. 

how reduction of rent of, may be claimed, p. 149. 
to whom may apply for commutation of rent payable in kind, s. 40 (2) 
p. 152. 

effect of presumption as to fixity of rent in case of, p. 178. 
cannot be ejected for arrears of rent, but holding may be sold, s. 65, 
p. 221. 

when occupancy-raiyat transfers holding without consent of landlord, 
transferor and transferee to be liable for rent, until notice is given 
to landlord, s. 73, p. 251. 

has right to make improvements on his holding, s. 77, p. 261. 
rent of, settled in proceeding under Chap. X to remain unaltered for 
15 years, s. 113, p. 388. 

cannot by contract made after passing of Act divest himself of right 
to use land under s. 23 or to sublet his land, s. 178, (3) (A), {e\ 
PP- 54S 549‘ 

when suing for possession to bring suit within 2 years from date of 
dispossession, art. 3, Schd, III, p. 613. 

OCCUPANCY-RIGHT : 

previously exi.sting, continues under the Act, s. 19 (i), p. 90. 
exclusion of area constituted a municipality under sec. 1 (3; or inclu- 
sion ofanyareain town of Calcutta not to affect existing, s. 
19 (2) p. 90, 91- 

rulings as to acejuisition of, under former law, pp, 91-93, • 
rulings as to non-aettuisition of, under funner law, pp. 93-95. 
acquisition of, by custom, p. 95. • 

acquired under former law continues under present, pp. 95, 96 
settled raiyat to have, with retrospective effect, s. 21, p. i(i. * 
restrictions on the acquisition of, p. ico. * 
acquisition of, in accreted land, p. lor. 
urba» and suburban lands, acquisition of, in, p. jor. 
effect of acquisition of, by proprietors and .tenure-holder and joint 
proprietors and joint lenure-holders, s. 22 (i) (2), pp. 102, 103 

effect of acquisi.ion of, by ijaradars. or farmers, s. 22 (3) and explana- 
lion, pp. 103, 104. 

incidents of, ss. 23— 25, pp. 109-118. , 

devolution of, on death of occupancy-raiyat, s. 26, p. 118. 
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Occupancy-right .—{continued). 

heritability of, p. ii8. 
whether, can be bequeathed, p. 119. 
extinguished on failure of heirs, s. 26, pp. 118, 119. 
transferable by custom, pp. 120, 121. 

the existence of a custom by which, is transferable will not justify a 
transfer piecemeal, p. 121. 

not-transferable by custom, does not pass at execution sale, pp. 
122, 123. 

onus of proof of custom of transferability of, p. 124, 125. 
transfer of, when transferable by custom, how elTected, p. 125. 
receipt of rent by landlord from transferee of non-transferable occu- 
pancy-right, validates transfer, pp. 125, 126. 
sub-letting of, p. 126, 127. 

acquisition of, by under-raiyat, by custom, p. 168. 
acquisition of, barred in lands acquired by (iovernrnent, railway 
company or local authority, s. 1 16, p. 402. 
in existence, cannot be taken away, nor acquisition of, barred in 
perpetuity by contract made before or after passing of Act, s. 178, 
(i) M and {b) p. 548. 

acquisition of, cannot be barred by contract made after passing of 
Act, s. 178 (3; Oi), p. 548. 
acquisition of, in homestead land, p. 570. 
accptisition of, by under-raiyats, pp. 169, 574. 

OCCUPATION : 

admitted to, explanation of, s. 47, p. 164. 

ONUS OK PROOF : 

rulings as to, of tenure having been held from time of Permanent 
Settlement, pp. 59, 60. 

in cases of enhanceinent of rent of tenures, pp. 61, 62. 
of permanency of tenure pp. 67, 68. 
of transferability of tenures, not permanent, p. 70. 
in case of raiyat holding at fixed rate, p. 81. 
as to rights of settled raTyat, s. 20 (7), pp. 97, 99. 
in case of ejectment, 1 1 7. 

of transferability of occupancy-rights, pp. 124, 125. 
of the fact that a kabulyat contravenes the provisions of sec. 29 (b) is 
upon the tenant, p. 131. 
as to receipt of possession by tenant, p. 172. 

of the fact that land entered as brahmotUr in the survey b/ia/inn is 
null is upon the landlord, p. 325. 
in cases relating to airat lands, p. 404. 
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Onus of proof \ — ‘continued. 

rulings regarding, in rent suits, pp. 434-439* 
in cases relating to service tenures, p. 567, 

ORCHARD LAND : 

provisions ot s. 178, imposing restrictions on contract do not affect 
contracts for the temporary cultivation of orchard land with 
agricultural crops, s. 178, proviso 3, p. 550. 

ORISSA : 

Tenancy Act does not extend by its own operation, but may be 
extended to, s. i (3\ p. 2. 
rent-law of, pp. 4, 5. 

districts comprising the Division of, p. 4. 

what portions of I3engal Tenancy Act have been extended to, pp. 5. 
which Government rules under Tenancy Act have been extended to, 
p. 5. 

Bengal Tenancy Amendment Act, III, B. C., of 1898, extended to 
PP- 5i 301- 

on extension of Tenancy Act to Orissa, enactments in force there 
inconsistent therewith stand repealed, s. 2 \ 2 ) p. 10. 
contract may be made in, at variance with the provisions of s. 67, 
p. 552. 

PALAMAU : 

rent law in force in, p. 7. 

PARCHA : 

form of, App. II, pp. 681, 682. 

PARTITION : 

of an estate under Act VIII, B. C., of 1876, by which a holding is 
apportioned between the co-sl^rers of the estate, has the effect 
of dividing the holding, pp. 35, 36. 

of revenue-paying estates, nothing in this Act affects Enactments 
relating to, not repealed by this Act, s. 195 (d), p. 606. 

PASTURAGE; • 

rights of, provisions of Tenancy Act for recovery of arrears pf rent 
apply to suits for recovery of money due on account of, s. 193, 
p. 603. ^ • 

rulings relating to rights of, pp. 603—605. 

PATKU^ : 

certain portions of Act VI, B. C., of 1908 extended to, pp. 7, 17. 

PATN I TALUKS: 

are permanent tenures created by operations of law, p. 63. 

transfer of, pp. 74, 75. 

not affected by s. 13, p. 74. 

ss. 15 and 16 of this Act apply to, p. 76. 
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Patni Taluks \--conimued, 

may be sold under this Act for arrears of rent under decree, p. 504. 
patni taluks may be granted on any terms agreed on between pro- 
prietor and patnidar, p. 553. 

nothing in this Act affects any enactment relating* to, s. ig% 'e), pp. 
606, 607. 

PATWARIES’ DUES : 

not rent : recoverable as arrears of public revenue, p. 32. 

PAY, PAYABLE, PAYMENT : 

used with reference to rent include “deliver,” “deliverable,” and 
. “delivery,” s. 3 (6), p. 34. 

PAYMENT : 

under assignment or varat, if rent, pp. 28-30. 

proof of, necessary to raise presumption under s. 50, pp. 175, 176. 

into Court of rent admitted to be due to third person, s. 149, p. 473. 

into Court of rent admitted to be due to landlord, s. 150, p. 475. 

into Court of portion of money, s. 151, p. 476. 

into Court, receipt to be granted in case of, s. 152, p. 476. 

PAYMENT OF RENT : 

not necessary to establish or maintain tenancy, p. 26. 
effect of, for 3 years, pp. 131, 132. 

subject to agreement or usage, to be made in 4 equal instalments, s. 
53 , P- > 95 - 

time and place of payment of each instalment, s. 54, pp. 196, 197. 
by postal money-order sanctioned in Bengal, p. 197. 
separate payment of rent not conclusive evidence of apportionment, 
p. 250. 

appropriation of payments of rent, s. 55, pp. 199.200. 
tenant entitled to receipt on, s. ?6, p. 201. 
payment of deposit of rent how to be made, s. 64, p. 220. 
in advance, liability of tenant in case of, p. 245. 

PENALTY : • 

on ^ndlord for withholding receipt and statement of accounts from 
tenant or failing to keep counterpart or copy, s. 58, p. 204. 
for non registration unifer the Land Registration Act, p. 213. 
for interference with crop in case of produce-rent, s. 71 (4), p. 242. 
for exaction by landlord of sum in excess of rent payable, s. 7^, p. 258. 
for distraining or atrempting to, produce of a tenant’s holding other- 
wise than according to law, s. 186 (i) (a), pp. 422, 5S6, 
for resisting a distraint duly made under this Act, or forcibly or 
clandestinely removing distrained properly, s. 186 (1) (b), pp. 
422, 586. • 

for abetting illegal interference with produce, s. 186(2), p. 5S6. 
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PERMANENT SETTLEMENT ; See Presumption. 
meaning of, s. 3(12), p. 39. 

the date of, has been held to be the 22nd March 1793 > P* 4 °* 
when tenure has been held since time of, on what grounds its rent 
may be enhanced, s. 6, p. 57. 

rulings regarding proof of existence of tenure at time of, pp. 58, 59. 
burden of proof of existence of tenure from time of, pp. 59, 6d. 
grounds of enhancement of tenures not held from time of, p. 60. 
PERMANENT TENURE ; See Tenure. 
definition of, s. 3 (8), p. 34. 
how created, p. 63. 

rulings regarding tenures permanent by contract, -pp. 63, 64. 
rulings regarding tenures permanent by custom or course of dealing, 

pp. 64-67. 

onus of proof as to permanency of tenure, pp. 67-68. 
may be transferred and bequeathed to same extent as other immove- 
able property, s. n, p. 69. 

rulings as to onus of proof of transferabdity of, p. 70. 
voluntary transfer of, s. 12, pp. 70, yi. 
transfer of, when complete, p. 72. 
rulings as to mortgage of, p. 72. 

procedure on transfer of, by sale in execution of decree other than 
decree for rent, or by foreclosure of mortgage, s. I3,«pp 73, 74. 
procedure in case of succession to, s. 15, p. 75. 

recovery of rent barred pending notice of succession to, s. 16, p. 76. 
holder of, is entitled to all under-groun<l rights unless there is a 
reservation to the contrary, p. 68. 
transfer of and succession to share in, s. 17, p. 77. 
relinquishment of, pp. 78, 79. 
on failure of heirs, escheats to the crown, p. 79. 

PERMANENT TENURE-HOLDER : See Tenure^holiier. 

PHALKAR : 

meaning of, p. 605. 

PLAINT : 

what to contain in suits for recovery of rent,'?. 148 (<^), p. 458-460 and 
465-466. 

POSSES.S;iON : 

in case of service holding a co-sharer landlord cannot maintain a 
suit for khas possession, p. 118. 

peaceable, landlord bound to give, and maintain tenant in, p. 170, 171. 
lessor not entitled to claim rent from lessee for the period during 
which he wilfully disturbs the lessees quite possession, p. 17 1. 
burden of proof as to receipt of, p, 172. 
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I*OSSESSioN '.—(continued), 

occupation of a wronjj-doer of a portion of land only is not construc- 
tive possession of the whole so as to enable him to obtain title 
by limitation, p. i86. 

of crop, rights and liabilities as to, in case of produce rent, s. 71, pp. 
241, 242. 

of a tenant is not adverse to his landlord, pp. 428-429. 
suit for, claimed by raiyat to be brought within 2 years from date of 
dispossession, art. 3, Schd. Ill, p. 613. 

POSSE.SSORY SUIT : 

landlord can maintain, under s. 9 of the Specific Relief Act if his 
tenaiU in actual possession is dispossessed, p. 169. 

PRESCRIBED : 

meaning of, in this .Act, s. 3 (i0> P 40- 

PRESU M PSION : See Fixity of Rent. 

as to tenant being tenure-holder, when area of his tenancy exceeds 
100 bighas, s. 5 (5:, pp. 53, 56. 

arising under Sec. 5 (5) may be rebutted by the terms of the document 
creating the lease, p. 56. 

as to raiyat ha\ing held l and continuously for 12 years until contrary 
is j)roved or admitted, s. 20 (7;, p. 97. 
as to rent fa^r the time being payable by an occupancy-raiyat being 
fair and e(|uilable until the contrary is proved, s. 27, p. 127. 
as to fixity of rent, s. 50, pp. 173. 
former and present law as to, p. 174. 
in what cases, will not arise, p. 174. 
proof of payment necess.iry to raise, pp. 175, 176. 
pleadings on which presumpliofT will not arise, p. 176. 
how presumption may be rebutted, p. 177. 
e/fect of divison and consolidation, of holdings on, p. 178. 
effect of, in ^ase of occupancy-raiyat, p. 178. 
as to amount of rent and conditions of holding, s. 51, p. 179. 
ruliAgs regarding holding over, pp. 179 180. 

when presumption as ©to amount of rent and conditions of holding 
cannot be made, p. 180. 

as to receipt which does not contain substantially prescribed particu- 
lars being an acquittance in full, s. 56 (4', p. 201. 
as to notice of surrender having been given, s 86 (3), p. 271. 
as to correctness of map or other record of boundaries and measure- 
ments of land, s. 91 (2), p. 291. 

as to correctness of standard of measurement declared by (lovern- 
ment to be in use in any local area, s. 92 (3\ p. 292. 
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Presum PSION '.—continued, 

as to final publication and correctness of record-of-righls, s. 103 B. p. 

321. 

as to rents settled under ss. 104A to 104G, s. 104 J, p. 346. 
as to fixity of rent not to apply when record-of-rights has been pre- 
pared, s. 1 1 5, p. 392. 

as to land not being proprietor’s private land until the contrary is 
shown, s. 120 (2J, (3), pp. 406, 407. 

PREVAILING RATE: 

suit may be instituted to enhance occupancy-raiyat’s rent on ground 
that rate of rent paid by him is below, s. 30 (a)^ p. 133. 
definition of, introduced by Amending Act of 1898, pp. I3i^ 135. 
rulings regarding, pp. 135, 136. 

rules for enhancement of occupancy-raiyat’s rent on ground that the 
rate of rent paid by him is below, s. 31, pp. 138-140. 

Government notification as to rank of Commissoner appointed to 
make local enquiry regarding, pp. 140-496. 

Board of Revenue’s instructions for guidance of Commissoner en- 
gaged in making local enquiry regarding, pp. 140 14 1. 
what may be taken in certain districts to be, 31 A, p. 141. 
limit to enhancement of prevailing rate, s. 31 B, p. 143. 

PRICE-LISTS : 

of staple food-crops, rules regarding preparation of, s. 39^ pp. 150, 151. 
rules framed by Government under this Act regarding, Appdx. I, 
Chap. II, pp. 627-630. 

local areas for which price lists of staple food-crops are to be prepar- 
ed, Appdx, I, Schd. II, pp. 672-675. 

PRICES : 

suit may be instituted to enhance occupancy-raiyat’s rent on the 
ground of rise in average prices of staple food-crops, S. 30 (b), 
PP- I33» 137. 

rules for enhancement of occnpancy-raiyal’s rent oft this ground 
s. 32, p. 144. 

PROCEDURE : .See Judicial Procedure. 

Local Government may make rules for procedure of Revenue-officers 
in proceedings under this Act, s. 189 (i), p. 598, 

PROCEEbiNGS ; 

meaning of, in s. 6, Act I of 1868 ('General Clauses Act), pp. 11 — 15. 
commenced under repealed enactment, when to be continued under 
it, pp. 11-^15. 

stay of, in civil court during preparation of record-of-rishts, s. in, p. 
375 - 
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PROCESS FEES : 

Board of Revenue’s rules regarding levy of, in settlement cases 
pp. 398-400. 

PROCLAMATION ; 

of sale of tenure or holding for arrears, what to contain and how to 
be published, s. 163 (2J ("3), p. 519. 

PRODUCE-RENT : 

is not a rent at fixed rate, p. 81. 

cannot be enhanced under the Act, p. 127. 

no provision in Act for reduction of, p. 149. 

. system of rent payable in kind where prevalent, and explanation of 
preference of raiyats for, p. 153, 154. 
procediire for commutation of, s. 40, pp. i52-i!;5. 

in Beng.al rents commuted to remain in force unaltered for 15 years, 
s. 40 A, p. 1 56. 

Board of Revenue’s instructions under this section, p. 154. 
payable according to agreement between the parties or est.ablished 
usage, p. 196. 

suit for money value of, will lie, p. 198. 
ejectment for arrears of, may be decreed, p. 230. 
no interest piyable on arrears of produce-rents, p. 233. 
order for appraising and dividing produce, s. 69, pp. 236, 237. 
systems (jf appraising and dividing produce in Behar, pp. 238, 239. 
what officers have been appointed to discharge functions of Collector 
in appraising or dividing produce, p. 239. 

Collector when appraising or dividing produce a Court, but officer 
appointed by him not a public servant, except in Bengal, p. 239. 
Collector not empowered to decide disputes as to existence of, p. 239. 
procedure when officer is appointed to appraise or divide produce, s. 
go, pp. 240, 241, 

dispute as to appraisment or division of produce may be referred by 
Collector to Civil Court, s. 70 (5), p. 241. 
rights and liabilities as to possession of crops in case of, s. 71, pp. 
241, 242. 

penalty for illegal inierference with produce in case of, s. 186 (i) (c), 
pp. 242, 586. 

suit against a depositary of produce-rent, pp. 242, 243. 
suits for produce^ rent are rent suits, pp. 27, 198, 243. 
holding held under system of, can be measured annually, s. 90 (2) (/^), 
p. 290. 

PRODUCTIVE POWERS : 

increase in, of land, occupancy-raiyat’s rent may be enhanced on 
ground of, due to landlord’s improvement, s. 30 (r), pp. 133, 137. 
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Productive Powers [ continued ), 

rules for enhancement of occupancy-raiyat’s rent on this grounH, ss 
33 and 34, p. 145, 146. 

increase in, of land, due to fluvial action, occupancy-raiyat’s rent may 
be increased on ground of, s. 30 (^/), pp. 133, 137. 

PROFITS : 

of a meld are not rent, p. 27. 

PROPRIETOR : See Rivdl Proprietor, 
definition of, s. 3 (2), p. 17. 

effect of acquisition by Government of interest of, p. 17. 
effect of acquisition of occupancy-right by proprietor *or joint 
proprietor, s. 22 (2) and (3) pp. 102- 104. 
registered, effect of receipt of rent by, s. 60, p. 208. 
tenant not entitled to violate conditions binding on, s. 194, p. 605. 

PROPRIETOR’S PRIVATE LAND : 

the provisions of Chap. Y do not confer occupancy-right in, and 
provisions of Chap. VI do not apply to, s. 116, p. 402. 

Local Government empowered to order survey and record of, s. 117, 

p. 405. 

power for Revenue-ofificers on application of proprietor or tenant to 
ascertain and record whether land is or is not, s. 118, p. 405. 
procedure for recording that land is, s. 119, p. 405. 
rules for determination of, s. 120, p. 406. 

meaning of “ any other evidence that may be produced,” p. 407. 
record of, rules framed by (Government under this Act regarding, 
Appdx. I, Chap. IV, p. 632, 633, 

PROTECTED INTEREST: 

what shall be deemed to be, at sale of tenure or holding for arrears of 
tent s. 160, pp. 5 14-5 1 5, 

PUBLIC DEMANDS RECOVERY ACT: 

summary procedure for the recovery of rents under Chap. XllIA, 
s. 158A, pp. 497-502. 

PURCHASER : 

of an ocrifj^ancy holding, whether a representative, pp. 123, 124. 
otherwise than by voluntary transfer, entitled to measure within 2 years 
from the date of his entry under the purchase, s. 90 (2) (c), 
p. 290. 

rights of, at a sale under the Act, s. i 59, p. 504. 

at a sale at the instance of a pan proprictor,*pp. 228, 511. 
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RAIYAT : See Fixity of rent^ Raiyat at fixed rates ^ Settled-raiyat^ 
Occupancy-raiyat^ Non-occupancy raiyat and Under-raiyat. 
definition of, s. 5 (2), p. 53. 

must hold land immediately either under a proprietor or tenurc-hoder, 
s. 5 ( 3 ), P- 53- 
meaning of, pp. 53-55. 

in determining whether tenant is tenure-holder or raiyat, regard to be 
had to local custom and origin of tenancy, s. 5 (4), pp. 53*56. 

rights as, may be acquired under trespasser, p. 56. 
raiyat holding over is not trespasser, p. 180. 

has prior right to landlord to make improvement, unless it affects 
another holding or holdings, s. 77, pp. 261, 262. 
compensation for improvement by, s. 82, pp 264, 265. 
principle on which compensation is to be estimated, s. 83, p. 266. 
power of, to sub-let, restrictions on, s. 85, p. 268. 
rulings under former law as to sub-letting by, pp. 268, 269. 
rulings under present law, as to subletting by, pp. 269, 270. 
power of, to surrender holding, s. 86, pp. 271, 272. 
rulings under former law, as to relinquishment of holding by, pp. 272, 
273- 

rulings under present law, as to, p. 274. 

when raiyat may be regarded as having abandoned holding, s. 87, pp. 
275/276. 

rulings under former law as to abandonment of holdings, p. 276. 
rulings under present 1 iw, pp. 277, 278. 

riglits of ejected niyat in respect of crops and land prepared for 
sowing, s. 156, pp. 490-491. 

cannot after 15 July, 1880, or after passing of this Act divest himself 
his right to acquire occupancy-right (s. 178 (2'' (3'! (a)\ to sur- 
render his holding, (s. 178 (y (c) ), to transfer or bequeath his 
holding in accordance with local usage, (s. 1 78, {3) ("//)), or to 
^ applv for a reduction for rent, (s. 178. (3) (/) }, pp- St8, 549- 

RAIYAT AT FIXED RATES ; 

• 

incidents of, s. 18, pp. 80-82. 

onus of proof in a suit for enhancement of rent of, p. 81. 
raiyat holding under produce-rent is not, p. Si. 

transferee of share of holding of, entitled to be recognized as a tenant, 
p. 81. 

cannot be ejected for arrears of rent, but holding may be sold, s. 65, 
p. 221. ^ 

has right to make improvements on his holding, s. 77, pp. 260-261. 
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RANCHI : 

rent law in force in, p. 7. 

RATES, TABLE OF : Sec SettUmePit of rents. 

contents of, s. 104 B (1' p. 337. 

local publication of, s. 104 B (2), p. 33S. 

to be submitted to superior Revenue authority, s. 104 B (4)1 P* 33 ^* 
proceedings of confirming *iluihority as regards, s. 104 B (5), p. 338, 
effect of, s. 104 B, (6), p. 339. 
application of, s. 104 C, p. 339. 

rules and principles to be followed in framing, and settling rents n 
accordance therewith, s. 104 D, p. 339. 

RECEIPT : 

of premium and rent creating a tenancy, p. 24. 

of rent from transferee of non-transferable holding validates transfer, 
pp. 125, 126. 

of possession, burden of proof as to, p. 172. 

tenant making payment to his landlord entitled to a receipt, s. 56 (i), 
p. 201. 

landlord to prepare and retain counterfoils, s. 56 (2), p. 201. 
receipt and counterfoil what to specify, s. 56 (3), p. 201. 
receipt not containing substantially the particulars required, to be 
presumed to be receipt in full, s. 56 (4), p. 201. * 

receipts how to be proved, pp. 202, 203. 
of rent, effect of, by reversioner, p. 203. 

landlord liable to, penalty for withholding or failing to keep counter- 
foil of, s. 58, pp. 204-206. 

new provisions added by Act I, B. C., of 1907, p. 207. 
forms of, to be prepared and kept for sale at sub divisional offices, 
s. 56, p. 208. 

use of Govt, forms of, not obligatory, p. 208. 

of rent, effect of, by registered proprietor, manager or mortgagee, s. 
60, p. 208. 

for deposit of rent granted by Court to be a valid .icquitance, s* 62 
pp 216, 217. 

of rent from transferee of holding, p. 251. 

to be granted by Court for rent paid into Court in suit for arrears^ s. 
152, p. 476. 

form of, Schd. II, pp. 610, 611. 

RECLAMATION : 

of land, to be presumed to be an improvement of a raiyal's holding 
until the contrary is shown, s. 76 {2) (c)(d)y pp. 460, 261, 

RECOGNIZED AGENT : Sec A^ent. 
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RECORU-OF-RIGHTS : 

analysis of law relating to, p. xl. 

power of Local Government to order preparation of, s. loi, pp. 306- 
308. 

deposit of expenses of, p. 309. 

process of survey and record-of-rights, p. 310. 

what to consist of and to contain, p. 311. 

particulars to be recorded when an order for preparation of, is made, 
s. 102, pp. 3*2, 313. 

remedies of persons affected by settlement proceedings, pp. 315, 316. 
power to order survey and preparation of record-of-rights as to water, 
s.^io 2A, p. 316. 

power of Revenue-officer to record particulars on applications of pro- 
prietor or tenure-holder or large proportion of raiyats, s. 103, 
P- 3*7. 

effect of s. 103, pp. 317, 318. 

preliminary publication, amendment and final publication of record- 
of-rights, s. 103 A, p. 319. 

certified copies of entries in, are not chargeable with court-fees, p. 320. 
presumption as to final publication and correctness of re cord of- rights, 
s. 103B, pp. 331-323. 
effect of, entry in, pp. 324, 325. 

no suit •lies for alteration or correction of entries made in, pp. 325, 
362. 

power of Revenue-officer to correct mistakes in, s. loSA, p. 364. 
in framing, power of Revenue-ofticer to give etTect to compromise or 
agieement, s. 109H, pp. 369, 370. 

note of rents settled and decision of disputes to be made in record- 
of-rights finally published, s. 109I), p. 373. 
sUif of proceedings in Civil Court during preparation of record-of- 
rights, s. Ill, p. 375. 

relating lo, limitation of jurisdiction of Civil Courts in matters other 
than rent, s. 1 1 1 A, p. 377. 

Local Govt, empowered to order special settlement of rents in special 
cases, s. 112, pp. 384-386. 

Lgcal Cfovernment empowered lo pass orders for the apportionment 
of the expenses of the preparation of a record-of-rights except 
when a sdtleinent of land revenue is being or is about to be 
made, s. 114, p. 389, 390. 

presumption as to fixity of rents not to apply when record-of-rights 
has been prepared, s. 1 1 5, p. 392. 

validation of 4)ublication of past records published under s. 105, s, 8 
of Hcngal Tenancy (Amendment) Act, p. 394, 
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Board of Revenue’s rule for inspection of, p. 396. 
exemption of Court-fees on entries in, issued after final publication, 
p. 401. 

regard to be had by Civil Courts to entries in, s. 147 B, p. 456. 
where record-of-rights has been finally published landlord to give list 
of survey plots in plaints of suits for recovery of arrears of rent, 
s. 148 (b\ pp. 458-460. 

REDUCTION : 

of rent, entitling landlord of permanent tenure to enhance, s. 6 (^), 

pp. 57, 58. 

of rent, grounds on which occupancy-raiyat may in^^titute suit for, 
s. 38, p. 148. 

of rent, how it can be claimed, p. 149. 
of produce-rents, no provision in Act regarding, p. 149. 
of rent, every tenant entitled to, in respect of deficiency in area of 
his tenure or holding, s. 52 {b)y p. 181. 
of rent, for decrease in area, rulings regarding, pp. 188-190. 
of rent, could be sued for or claimed as set-oft, p. 190. 
of rent, how to be obtained under present law, pp. 190, 19T. 
rulings regarding res judicata in cases of claims for, of rent, pp. 191, 
192. 

Local Government with sanction of Governor-Generjtl may, in 
special cases, empower Revenue-officer to reduce rents, s. 112, 
pp. 384-386. 

of rent, raiyat cannot, after passing of this .Act, divest himself of his 
right to apply for, s. 178 (3) if), p. 549. 

REGISTERED : 

meaning of, in this Act, s. 3 (18) p. 42. 

REGISTERED AND NOTIFIED INCUMBRANCE ; 
meaning of, s. f6i (b), p. 516. 

sale of tenure or holding subject to, and the effect ilufreof, s. 164, 
p. 520. 

RE(jISTERS : see Land Registers. 

of rent suits, form prescribed for, s. 146, p. 452.' 

of rent suits, special, for statistical purposes only, p 452. 

REGISTRATION ; .See Land Registration Act. 

classification of documents executed by landlord* or tenants, which 
require, p. 42. 

of deeds of sale, mortgage or gift, pp. 42, 43. 
of leases, 45. 

of agricultural leases, when compulsory, when optional, p. 45. 
leases held to require, pp. 45, 46. 



INDKX. 


783 


Registration .—{continued). 

leases, held not to require, pp. 46, 47. 
of under-raiyal’s leases, pp. 47, 48. 
of contracts of enhancement, p. 48. 

of documents creating incumbrances on tenures or holdinj<s, p. 48. 
effect of non-registration of documents required to be registered, 
pp. 48 - 50 - 

conflict between registered and unregistered deeds, pp. 50, 51. 
effect of, of deed of transfer of permanent tenure, p. 72. 
rules of Registration department for, of documents of transfer of 
permanent tenures by sale, gift or mortgage, p. 72, and App. IV, 
Pft 694 -705. 

of contract of enhancement of occupancy-raiyat’s rent compulsory, 
s. 29 U), p. 128. 

of contract of enhancement of non occupancy-raiyat’s rent com- 
pulsory, s. 43, p. 158. 

of lease of under raiyat for rent exceeding raiyat’s rent by 25 p. c. 
compulsory, s. 48 0^) p. 165. 

effect of, under Land Registration Act (VII of 1876, H. C.,) of pro- 
prietor’s itame on receipt of rent, s. 60, p. 208. 
under Land Registration Act (V'll of 1876, H. C.,) when required, 
p. 210. 

when nof required, pp. 210-212. 
before decree is sufticient, pp. 212, 213. 

penalty for non- registration under Land Registration .\ct, p. 213. 
of landlord’s improvement, s. 80, p. 263. 
of sub-leases by raiyats, s. 85, pp, 268, 270. 

of certain instruments creating incumbrances, extended period for, s. 
175, P- 547. 

incutnbiances to be notified to landlord by Registering-oflicers, s. 176, 
P. 547 - 

department, rules of, under Bengal Tenancy .Act, App. pp. 694-705. 

RE^^ULATIONS : 

partially repealq^, sections and subjects of, p. 10 and Schd. I, p. 60S. 

RELINQU ISH MEN r : See Surrender^ Abandonment. 

there can be no, in rase of parinanent tenures, pp. 78, 79. 

RENT : See Enhaifcement^ Tenure hoUief\ Payment of renty Settlement. 
receipt of premium and rent creating a tenancy, p. 24. 
mere demand of, not suflicient to create the relation of landlord 
and tenant, p. 24. 

heirs of occqpancy-raiyats dying intestate liable for, until they sur- 
render occupancy holding, pp 25, 26. 
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Rent {continued), 

payment of, not necessary to establish or maintain a tenancy, p. 26. 
mere discontinuation of payrnent of, does not constitute dispossession 
within the meaning of sec. 9 of the Specific Relief Act, p. 26. 
definition of, s. 3 (5), p. 27. 
what sort of payment constitutes, p. 27. 
rulings as to what is rent, pp. 27-30. 

service rendered for use and occupation of land is not, p. 27. 
profits of a mela are not, p. 27. 
abwabs are not/p. 28. 
malikana is not, p. 28. 

collections from a hat d\xQ under a farming lease are, p. 28, ^ 
a sum payable annually by a mortgagee in possession under a aard~ 
^es/i^i lease is, p. 28. 
nazar or salami is not, p. 28. 

damages for use and occupation of land is not, p. 28. 
dasturat,, is not p. 28. 

money recoverable as, under various enactments, pp. 30, 31. 
cesses not rent, though recoverable as such, p. 31. 
cesses are, for purposes of second appeal, p. 31. * 

Dak cess is not, and'not recoverable as such, p 32. 
is moveable property, the right to collect it may be sold, pp. 33, 34. 
of tenure holder, grounds on which it may be enhanced, pp. 57, 58. 
enhancement of, of tenures not held from the lime of the Permanent 
Settlement, p. 60. 

limits of enhancement of, of tenures, s. 7, pp. 60, 61, 62. 
gradual enhancement of, of tenures, s. 8, p. 62. 

of tenure-holder once enhanced may not be altered for 15 years, s. 9, 

p. 63. 

no certificate under Act VII of 1889 required for collection of arrears 
^of, due to estate of deceased, p. 77. 
at fixed rate, produce-rent is not, p. 81. 

obligation of occupancy-raiyat to pay fair and equitable, s. 24, 
pp. Ill, 112. 

effect of non-payment of, by occupancy-raiyat, pp. 114, 115. 
effect of receipt of, by landlord from transferee of non-transferable 
holding, pp. 125, 126. 

payable by occupancy-raiyat to be presumed fair and equitable, s. 27, 

p 127. 

of occupancy raiyal, enhancement of, ss. 27—37, pp. 127- 147. 
effect of payment of, for 3 years, pp. 131, 132. 

suit for enhancement of, under s. 30 may be refei^red to arbitration, 
P. 133- 
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Rent : — {continued). 

claim for increase of, under s, 52 may be joined in the suit for enhance- 
ment of rent, pp. 133, 134. 

reduction of, grounds on which occupancy-raiyat may instiute suit 
for, s. 38, p. 148. 

how reduction of, can be claimed, p. 149. 
no provision in Act for reduction of produce-rent, p. 149. 
rules for commutation of, payable in kind, s. 40, pp. 152, 153. 
payable in kind, system of, where prevalent, p. 153, 154. 
fair and equitable, how to be determined by court, s. 46 (9), p. 163, 
164. 

limit of, recoverable from under-raiyat, s. 48, p. 165. 
general ptovisions as to, pp, 170-172, 

lessor not entitled to claim, from lessee for the period during which he 
wilfully disturbs the lessee’s quiet prosession, p. 171. 
rules and presumptions as to fixity of, s. 50, p. 173. 
former law as to presumption regarding fixity of, p. 174. 
in what cases presumption as to fixity of rent cannot arise, p. i;^4. 
proof of payment necessary to raise presumption, p. 175, 176. 
pleadings on which presumption will arise, p. 176, 177. 
how presumption may be rebutted, p. 177. 

effect of division or consolidation of holdings on presumption, p. 17S. 
effect of presumption in case of occupancy-raiyats, p. 178. 
presumption as to amotint (►f rent and conditions of holding, s. 51, p. 
179 

when presumption docs not arise, p. 180. 

alteration of rent in respect of alteration in area, s. 52, pp, iSo, iSi. 
rulings regarding alteration of rent on ground of excess area, p. 183. 
landlord no longer required to indicate precise plots added to area, 
£. j2 (5\ p. 182. 

presumption when there is found to be, at time when measurement 
on whicji claim is based, practice of settlement being made after 
measurement, s. 52 (6), pp. 182, 183. 
wh;ft plaintiff must prove in suit for alteration of rent for increase of 
area, pp. i86-»S8. , 

right to additional, a recurring one, p. 1S8. 

right of landlord to claim back rent for additional area in the use and 
occupation of the raiyat, p. 188. 
reduction of, for decrease in area, pp. 1 88- 190. 
abatement of, could be sued for or claimed as a set-off, p. 190. 

how to be obtained under present law, pp. 190, 191. 

suit for alteration of, on account of alteration of area cannot proceed 

at the instance of a fractional co-sharer, p. 194. 

50 
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R ENT : —{continued ) . 

rulings regarding tes judicoUi in cases of claims for reduction of, 
pp. 191, 192. ^ 

subject to agreement or usage, to be payable in four equal instalments, 
s. 53, p. 195. 

time and place of payment of rent, s. 54, pp. 196, 197. 
payment of, by postal money-order sanctioned throughout Bengal, 
p. 197. 

when duly paid, p. 198. 

appropriation of payments of, s. 55, p. 199. 

tenant making payment to his landlord entitled to a receipt for, s. 56, 
p. 201. 

receipts for, how to be proved, pp. 202, 203. 
effect of receipt of, by reversioner, p. 203. 
penalty and fine for withholding receipt for, s. 58, pp. 204-206. 
new provisions added by Act I, B. C., of 1907, p. 207. 
effect of receipt by registered proprietor, manager, or mortgagee, 
s. 60, p. 208. • 

co-sharer landlord can sue for whole, if he impleads his other co- 
sharers, p. 213. 

deposit of, operations of ss. 61 to 64, relating to, postponed to ist 
February, 1886, p. 213. 

when tenant may make deposit of, s. 61, pp. 213-216. 
fees leviable on applications to deposit, p. 216. 
tender of, when valid, p. 215. 

receipt for, deposited to be a valid acquittance, s. 62, p. 216, 217. 
deposit of, when valid, p. 217. 

duty of Court on receiving application to deposit, pp. 217, 218. 
notification of receipt of deposit of, s. 63, pp. 218, 219. 
service of notice of deposit under s. 63, p. 219. 
limitation in suit for arrears, in case of deposit of, p. 219. 
payment or refund of deposit of, s. 64, p. 220. , 

effect of withdrawal of deposit of, by landlord, p. 220. 
arrears of, permanent tenure-holder, raiyat at fixed rates, antf occu- 
pancy-raiyat cannot be ejected for, buUtenftre or holding may be 
sold for, s. 65, p. 221. 

a first charge on tenures and holdings, pp. 223-226. 
road-cess but not interest, included under term jent, p. 226. 
execution of decree for arrears of, pp. 226-228. 
rights of fractional co-sharers in executing decrees for, pp, 228, 229, 
non-occupancy and under-raiyat may be ejected for arrears o s. 66 
(i), p. 22^. 

changes made by Act I, B. C., of 1907, p. 229. 
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Rent : — {continued , 

effect of assignment of, p. 230. 

a suit in ejectment will lie for arrears of produce-rent, p. 230. 
receipt of rent after decree for ejectment operatesjas waiver ofj right 
to eject, p. 231. 

interest on arrears of, runs at 12 or at \ 7 .]/z p. c., under section as 
amended by Act I, B. C., of 1907, s. 67, p. 232. 
interest on arrears of, must be decreed, p. 232. 
interest on arrears of, due only at end of quarter, p. 232. 
valid lender of, stops the running of interest, p. 233. 
contracts for interest on arrears of, made after passing of this Act, 
P- 234 - 

changes made by Act I, B. C., of 1907, p. 233. 

damages up to 25 p. c. may be awarded for, withheld without reason- 
able cause, or to defendant improperly sued for, s. 68, p. 235. 
tenant not liable to transferee of landlord’s interest for rent paid to 
former landlord without notice of transfer, s. 72 (i), p. 243. 
paid in advance, tenant’s liability in case of, p. 245. 
transfer of back-rents, p. 245. 
service of notices of transfer, p. 245. 
apportionment of, pp. 246 249. 

all co-sharers must be made parties to suits for apportionment of, p, 
250. 

separate payment of, not conclusive evidence of apportionment, p. 
250. 

accrual of, under this Act, p. 250. 

liability for, after transfer of occfupancy-holding, s. 73, p. 251. 

Sec. 73 applies to occup incy-rights transferable by custom, p. 251. 
effect of receipt of rent from transferee, p. 251. 

penalty for exaction by landlord from tenant of sum in excess of, s. 
75 . P- 258- 

distribution of rent of tenure or holciing not binding without consent 
• of landlord in writing, s. 88, pp, 279-285. 
procedure under P*irt Jl of chap. X of Act for settlement of, in Govt. 

and temporarily settled estates, pp. 326-332. 
rules and principles to be followed in settling rents in accordance 
with Table of Rates, s. 104 D, p. 339. * 

jurisdiction of Civif Courts in matters relating to, settled in a Settle- 
ment Rent Roll, s. 104H, pp. 342-346. 
presumptions as to, settled under ss. 104A-104G, s. 104J, p. 346. 
settlerpent of, by Revenue-officer in cases where a settlement of land- 
revenue is n^t being or is not about to be made, s. 105, pp. 347- 

349- 
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omission of provision for settlement of, of excess land by Revenue 
Officer of his own motion, pp. 349-350- 
rent settled under Chap X, from what date to take effect, s. no, p. 

374. 

settled in proceedings under Chap. X to remain unalterable for 15 
years in case of tenure-holder and occupancy-raiyat, and for 5 
years in case of non-occupancy-raiyat, s. 113, p. 388. 
fixity of, presumption as to, not to apply where record-of-rights has 
been prepared, s. 115, p. 392. 

suit for, must include whole dawn and all rent due at time of insti- 
tution, p. 424. 

statutory disabilities in suits for, p. 425. 

when plaintiff fails to prove rate of rent claimed, it is not the duty of 
Court to ascertain proper rate payable, unless asked to do so, p. 
427. 

ex-fiarte and unexecuted decrees for, effect of, pp. 442-444. 
suit for, should not be dismissed because it should have been brought 
as a civil suit and versdy p. 453. 
suit for, cannot be brought until lapse of three months from date of 
institution of previous suit, s. 147, p. 453. 
suits for recovery of, procedure in, s. 148, pp. 457-464. 
suits for, by co-sharer landlords, s. 148 .A, pp. 470-471. , 
payment into Court of, admitted to be due to third person, s. 149, pp. 
473-475- 

payment into Court of, admitted to be due to landlord, s. 150, p. 475. 
provision for payment into Court of portion of, admitted to be due, s. 
151, p. 476. 

receipt to be granted by Court for, paid into Court, s. 152, p. 476. 
waiver of forfeiture by receipt of, p. 489. ^ 

power for Court to fix fair rent as alternative to ejectment, s. 1 57, p. 

492. ♦ 

summary procedure for the recovery of, under the Public Demands 
Recovery Act of 1895, s. 158A, pp. 497-502. * 

contracts for payment of, p. 553. 

RENT-FREE LAND : 

in area not permanently settled may be assessed with fair and equit- 
able rent when land revenue is for the first*time made payable or 
fresh settlement of land revenue is made, s. 192, p. 601. 
RENT-LAW : 
of Calcutta, p. 3. 
of Bengal, p. 4. 
of Orissa, pp. 4, 5. 
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Rent law {continued), 
of Angul, p. 5, 6. 
of Sambalpur, p. 6. 
of Darjeeling, p. 6. 
of Sonthal Parganas, pp. 6, 7 - 
of Chota Nagpur, p. 7. 
of Eastern Bengal and Assam, p. 7. 
of Jalpaiguri, pp. 8-9. 
of Chittagong Hill Tracts, p. 10. 
of Sylhet, p. 10. 
o{ Goalpara, p. 10. 
of Assam Valley Districts, p. 10. 

RENT LAW COMMISSION : 

proposed definition of land by, p. 18. 

REPEAL : Enactments, 

enactments repealed by Act, s. 2 and Sch. I, pp. ir, 608, 609. 
effect of, s. 2(4), p. 1 1. 

REPRESENTATIVE : 

purchaser of a non-transferable occupancy-holding is, of the raiyat 
and can maintain an application for setting aside a sale for 
arrears of rent at the instance of the landlord, p. 117. 
rulings as to whether a purchaser of a non-transferable occupancy 
holdii^ is a representative of the judgment debtor within Sec. 
244 C. P, C., pp. 123, 124. 

RES JUDICA'l'A : 

in cases of claims for reduction of rent, p. 191. 

in cases of illegal cesses, p. 257. 

order under s. 105 does not operate as, p. 350. 

in settlement cases, s. 105 A, pro., pp. 353, 354, and s. 106 pro. p. 356, 
a»d pp 360-362. 

effect of ex-partc and une.xecuted decrees for rent, pp. 442-444. 
rulings regarding, pp. 444-449- 
RE V^iNUE : 

nothing in this Act affects any enactment for avoidance of tenancies 
or incumbrances for arrears of, s. 195(c) p. 606. 
revenue free lands (not entered in any register) included in defini- 
tion of estate, s. 3(1), p, 15. 

REVENUE-OFFICER : See ReXordof^Ri^i^/tts, 
definition of, s. 3 (17), p. 41. 

all Deputy Collectors invested with powers of, p. 41. 
l)y. Commrs. and Dy. Collrs. in the districts of Hazaribagh, Ranchi, 
Singhbhunwand Palamau are authorised to discharge the func* 
tions of, p. 41. 
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Revenue-officer '.—{continued), 

may ascertain and record particulars specified in s. 102 on applica- 
tion of proprietor or tenure-holder or large proportion of raiyats, 
s. 103, p. 317. 

may publish in draft, amend and finally publish record-of-rights, s. 
103A, p. 319. 

certificate signed by, staling that record-of-rights has been finally 
published, to be conclusive evidence of such publication, s. 103 B 

( 0 , P- 322. 

when a settlement of land revenue is being or is about to be made, 
may settle fair rents and prepare settlement rent roll, s. 104, 

p. 334. • 

procedure for settlement of rents and preparation of rent roll by, s. 
104 A, pp. 335, 336. 

may prepare table of rates, s. 104 B, p. 337. 
may settle rents on basis of table of rates, s. 104 C, p. 339. 
in framing table of rates and settling rents, to be guided by rules of 
Local Government and to have re 5 :ard to general principles of 
Act for enhancement or reduction of rent, s. 104 D, p. 339. 
to publish in draft and amend settlement rent roll, s. 104E, p. 340. 
after sanction by confirming authority to finally frame settlement rent 
roll and incorporate it with record-of-rights, s. 104^', pp. 340, 341. 
appeal to lie to superior Revenue authorities from all orders of, 
prior to final publication of record-of-rights, s. 104 G, p. 341. 
may settle rents on application of landlord or the tenant in cases 
when a settlement of land revenue is not being or is not about 
to be made, s. 105, pp. 347, 348. 

what issues shall be decided by, in proceedings for settlement of rents 
under Part iii of Chap. X, s. 105 A, p. 352. 
may decide disputes arising incases under Pari 1 1 1 , vvheref a settle- 
ment of land revenue is not being or is not about to be made, 
s. 106, pp. 354-356. • 

in settling such dispute.s to be guided, subject to rules of Loca^,Gov- 
ernment, by Civil Procedure Cc.de, and his orders to have force 
and effect of Civil Court decrees and to b 5 final, s. 107, p. 362. 
orders of, under >)S. 105, 1 50A, 106, 107 to be subject to revision by 
spegally empowered Revenue-officer, s. 108, pp. 363, 364. 
power of, to correct mistakes in record-of-rights, i. loSA, p. 364. 
appeals from decisions of Revenue officer under Part III of Chap. X 
to lie to Special Judges and High Court, s. 109A, p. 366. 
no first appeal from order of, under s. 105 of former Chap. X, p. 367. 
no second appeals from Revenue-officer^s decisions settling rents, 
P- 367. 
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Revenue-Obticer { continued ), 

power of, in Bengal to give effect to agreement or compromise, 
s. 109B. pp. 369, 370. 

power of, to settle rents on agreement, s. 109 C, p. 371. 
may be invested by Local Government with power to make special 
settlements of rents in special casqs, s. 112, pp. 384-386. 
power for, to record private land on application, s. 118, p. 405. 
appeals lie to District Judge from settlements of rents or decisions of 
disputes made or given within 30 days of commencement of 
Amending Act of 1898, if presented within 30 days of settlement 
or decision, s 9 of Amending Act, p. 395. 
power for Local Government to make rules to regulate procedure 
in discharge of duties under Act, s. 189, p. 598. 

REVERSIONER : 

receipt of rent by, p 203. 

REVIEW : 

deposit on application for, of judgement, s. 153A, p. 486. 

REVISION : , 

of record-of-rights by Revenue authorities, s. 1040(2), p. 341.* 

Board of Revenue's instructions as to period of^ p. 342. 
of orders of Revenue-officer under ss. 105, 105A, 106 and 107, s. 108, 
PP- 3631 364 - 

powers ofj of High Court under Courtis Charter in settlement cases, 
P- 369- 

powers of, of High Court under s. 622, pp. 485, 597. 

RIVAL PROPRIETORS : 

in a suit between, the Court is confined to a consideration of the 
question of possession, p. 360. 

ROAD CESS : 

“rent” in s. 65 includes, p. 226. 

sale in execution of a decree for, p. 541, 

ROAD CESS RETURN : 
value of, as evidence, p. 441. 

RULtS : 

rules and presumptions as to amount of rent, s. 50, p. 173. 
power of High Court to make, defining powers and duties of 
managers, s. 100 p. 300. 

power of Local Government to make rules regarding procedure, 
powers of officers and service of notices, s. 1 89, p. 598. 
procedure for making, publication, and confirmation of rules, s. 190, 
pp. 599-600. 

made under tins Act may be amended, added to, or cancelled by 
authority having power to make them, s. 190(6), p. 6co. 
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Rules continued* ) 

framed by Government under this Act, Appendix I, p. 625-671. 
which of these rules have been extended to Orissa, p. 5. 
framed by High Court under this Act, Appendix III, pp. 687-693. 
of Registration Department under Bengal Tenancy Act, Appdx. IV, 

pp. 694-705. 

SALAMI : 

is not rent, p. 28. 

a document providing for the payment of a portion of, on the day on 
which possession was to be given and for the payment of the 
remainder by instalment is not a lease, or an agreement to lease, 

p. 47. 

SALE : 

provisions of sec. 174 are applicable to, in execution of decree for 
arrears of road cess due on account of lakh i raj land, p. 31. 
registration of deeds of, executed by landlords or tenants, pp. 42, 43. 
transfer of permanent tenure by deeds of, s. 12, pp. 70, 71. 
transfer of do. by, in execution of decree other than decree for rent, 
s.’ I3i PP- 73) 74. 

occupancy-rights not transferable by custom do not pass at sale in 
execution of decree not being decree for arrears of rent, pp. 122, 
123. 

when a sale in execution of a decree, of an occupancy ‘holding not 
transferable by custom, is valid and effectual, p. 123. 
non-transferable occupancy-holding does not pass by, in execution 
of a decree obtained by an ijardar of a fractional share for his 
share of the rent, p. 123. 

of whole or part of holding is no ground of forfeiture, pp. 286, 287. 
of distrained crop, ss. 128 — 131, pp. 415-416. 
in execution of a decree for road cess p. 541. 

SALE FOR ARREARS OF RENT ; 

a purchaser of a non-transferable occupancy-holding is a representa- 
tive of the raiyat and can maintain an application for setting 
aside a, at the instance of the landlord, p.^i 17* 
under decree, Ch. XIV, pp. 503.547. 

general power of purchaser as to avoidance of incumbrances on sale 
of tetiure or holding for arrears, s. 159, p. 504. 
patni taluks may pass at, p. 504. ‘ 

what passed at, under former law, pp. 505-507. 
a share of tenure could be sold, pp. 507-508. 

what now passes at a sale in execution of a decree for arrears of rent, 
pp. 508-511. • 
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Sale for arrears of rent 

grounds on which sale held in execution of a rent decree can be set 
aside, pp. 51 1-513. 

what shall be deemed protected interests at, s. 160 p. 514. 
meaning of “ incumbrance,” and “ registered and notified incum- 
brance,” s. 16 r, p. 516. 

application for sale of tenure or holding what to specify, s. 162, 
p. 518. 

order of attachment and proclamation of sale of tenure or holding for 
arrears to be issued simultaneously, s. 163 (i), p. 518. 
proclamation of sale what to contain and how to be published, 
s. 163 (3), p. 519. 

when tenure or holding at fixed rates to be sold subject to registered 
and notified incumbrances, and effect thereof, s. 164, p. 520. 
meaning of bidding at, p. 521. 

sale of tenure or holding at fixed rates with power to avoid all incum- 
brances, and effect thereof, s. 165, p. 521. 
of occupancy-holding wiih power to avoid all incumbrances, and effect 
thereof, s. 166, p. 522. 

procedure for annulling incumbrances, s. 167, pp. 522, 523. 
power of Local Government to direct that occupancy holdings be 
dealt with as tenures, s. 168, p. 526. 
rules for^disposal of sale proceeds at, s. 169, pp. 527, 528. 
ss. 278 to 284 of Civil Procedure Code not to apply to a tenure or 
holding attached in execution of a decree for arrears, s. 170(1), 
p. 530. 

tenure or holding to be released from attachment only on payment 
into Court of amount of decree with costs, or on confession of 
satisfaction by decree-holder, s. 170 (2), p. 530. 
amc^unt paid into Court to prevent sale to be in certain cases a 
mortgage-debt on tenure or holding, s. 171, p. 535. 
who ma)^pay money into Court under this section, p. 537. 
other remedies of persons whose interests are afiecled by, p. 537. 
inferior tenant who pays money into Court to prevent sale may deduct 
amount from rent due by him, s. 172, p. 538. 
decree-holder may bid at sale, s. 173, p. 53S. 
application by decree-holder to set aside sale, 173 (3), p. ^39. 
application by judgment-debtor to set aside sale, 174(1), p. 540. 
sale to be set aside if judgment-debtor deposits decretal amount with 
costs, and 5 p. c. on purchase-money (to be paid to purchaser) 
within 30 days of sale, s. 174(2), p. 541. 
sec. 174 does not confer a new right, p. 541. 
meaning of decree in sec. 174, p. 541. 
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Sale for arrears of rent -.--{continued), 

who may deposit decretal amount and apply to have sale set aside, 

PP- 541 - 543 - 

amount deposited cannot be rateably distributed, p. 543 - 
how and when deposit may be made and its effect, pp. 543 "- 545 - 
auction purchaser not entitled to a notice before an order for setting 
aside sale is made, p. 545. 

no charge on property for amount paid to set aside sale, p. 54^- 
if judgment-debtor applies under s. 174 he cannot apply under s. 311, 
C. P. C , s. 174, proviso pp. 541, 545. 
no appeal lies from an order under sec. 174, p. 546. 
how an order under sec. 174 can be set aside, p. 546. 

SALE FOR ARREARS OF REVENUE : 

nothing in this Act affects enactment for avoidance of tenancies and 
incumbrances by, s. 195(c), p. 606. 
laws relating to, p. 606. 

SAMBALPUR: 

Bengal Tenancy Act not in force in, p. 4. 
rent law of, p. 6. 

SAMBAT YEAR : 
where prevalent, p. 39. 

SARBARAKARI TENURE: 

of Cuttack is a hereditary tenure, p. 64. 
not transferable without the consent of the zemindar, p. 69. 
SCHEDULED DLSTRICTS : 

Bengal Tenancy Act not in force in, s. 1(3) p. 2. 

Bengal Tenancy Act may under s. 5, Act XIV of 1874 be extended to 
any part of a Scheduled district, p. 7. 

SECOND APPEAL : 

in a suit brought by an assignee of arrears of rent, is not barred under 
sec. 586, C. P. C., p. 30. 
cesses are rents for the purpose of, p. 31. 

does not lie in a suit for sum exacted in excess of rent payable, p. 259. 
in proceedings for settlement of rent under s. 185, p. 351. 

from decision of Special Judge with regard to settlement of rent, 
PP- 367, 368. 

court-fee duty on, p. 368. 

in suits for rent, s. 153, pp. 476, 477. 

rulings relating to, pp.'478-48o. 

SECOND SUIT: 

under sec. 52 is not barred under sec. 37 by the dism^sal of a previous 
suit within 15 years, p. 186. 



Kdex. 


795 . 


SERVICE : 

rendered for the use and occupation of land is not rent, p. 27. 

SERVICE TENURES : 

holders of, come within the definition of tenant, p. 27. 
in case of service holding a co-sharer landlord cannot maintain a 
suit for khas possession of his own share, p. 118. 

• exempt from operation of s.. 89, p.286. 
incidents of, not to be affected by this Act which confers no right to 
transfer or bequeath such tenures, s. i8r, p. 558. 
rulings relating to, pp. 564-567. 
onus of proof in cases relating to, p. 567. 
adverse possession of, p. 567. 
ejectment of holders of, p. 567. 

SET-OFF : * 

in rent-suits, rulings regarding, pp. 433-434. 

SETTLED RAIYAT : 

not mentioned in s. 4, p 52. 

definition and incidents ®f, s. 20, pp. 96-97. 

distinction between, and occupancy-raiyat, p. 98. 

co-sharer raiyats can acquire rights of, s. 20(4), pp. 96, 99. 

retention and recovery of rights of, s. 20(5) and (6), pp. 96, 97, 99. 

onus of proof of right of, s. 20 (7), pp. 97, 99. 

has occu4)ancy-rights, s. 2r, p. 100. 

retrospective effect of provisions as to acquisition of occupancy- 
rights by, s. 21 (2), p. 100. 

SETTLEMENTS : 

modifications in Chapter X introduced by the Amending Act of 
1898, pp. 301-306. 

power of local Government to order survey and preparation of record- 
^f-rights, s. 101, pp 306-308, 
remedies of persons affected by, p. 315. 

setilemeni^ of rents, preparation of settlement rent roll and decision 
of disputes in cases where a settlement of land revenue is being 
or is about to be made, pp. 325-346. 
procedure for Setttensent of rents in Government and temporarily 
settled estates, pp. 326-332. 

settlement of rents, and preparation of settlement rent roll, when to 
be underlal^n by settlement officer, s. 104, p. 333. 
modifications effected by s. 104, pp. 333, 334. 

procedure for settlement of rents and preparation of settlement rent 
roll under Part II of Chap. X, s. 104 A, pp. 335-337. 
contents of tabje of rates, s. 104 B, pp. 337-339. 
application of table of rates, s. 104 C, p. 339. 
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Settlement \^{coniimied), 

rules and principles to be followed in framing table of rates, and 
settling rents in accordance therewith, s. 104 D, p. 339. 
preliminary publication and amendment of settlement rent roll, 
s. 104 E, p. 340. 

final revision of settlement rent roll and incorporation in record-of- 
rights, s. 104 F, p. 340. 

appeal to, and revision by superior Revenue authorities, s, 104 G, 
P- 341 - 

limitation of jurisdiction of Civil Courts in matters relating to rent, 
s. 104 H, pp. 342'345- 

presumptions as to rents settled under ss. 104 A to 104 G^s. 104 J, 
p. 346. 

settlement of rents and decision of disputes where a settlement of 
land revenue is not being or is not about to be made, pp. 347-369. 
settlement of rents by Revenue-officer, when a settlement of land 
revenue is not being or is not about to be made, s. 105, pp. 347- 

349 - • 

omission from s. 105 of provision for settlement of rent of excess land 
by Revenue-ofiicer of his own motion, pp. 349, 350. 
decision of questions arising daring the course of settlement of rent 
under Part III, s. 105 A, pp. 353, 353. 
decision of ‘"disputes*’ by Revenue officer, s. ro6, pp. 354*3v6. 
distinction between “objectiona” and “disputes,” p. 358. 
to what matters “disputes” may relate, p. 359. 
cases under sec. 106 are suits, p. 360. 

procedure to be adopted by Revenue-officer in settling rents under 
Part 111 of Chap. X, s. 107, p. 362. 
revision by Revenue-officer, s. 108, pp. 363, 364. 
correction of mistakes in Bengal by Revenue-officer, sec. iqS A, p. 

364- 

bar to jurisdiction- of Civil Courts, s. 109, p. 365. • 

appeals from decisions of Revenue-officers under ss. 105 to 108, 
s. 109 A., p. 366. * 

date from which settled rent takes effect, s. iio,*p. 374. 
stay of proceedings in Civil Court during preparation of record-of- 
rights^ s. Ill, p. 375. 

limitation of jurisdiction of Civil Courts in matters other than rent 
relating to record-of-rights, s. 1 11 A, p, 377. 
power of Local Government to authorize special settlements of rents 
in special cases, s. 112, pp. 384-386, 
periods for which rents settled under this Chapter ^are to remain un- 
altered, s. 1 1 3, p, 388. 
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Settlement '.--(continued). 

recovery of expenses of proceedings under Chapter X, s. 114, pp. 

389-392. 

presumption as to fixity of rent not to apply where record-of-rights 
has been prepared, s. 115, p. 392. 
validation of past records, s. 8 of Amending Act of 1898, p. 394. 

• effect of settlements and decisions by Revenue-officers made before 
commencement of Amending Act of 1898, s. 9 of Amending Act, 
P- 395 - 

Act V of 1S94, r>. C., repealed, s. ii of Amending Act of 1898, p. 396. 

. lioard of Revenue’s circular regarding inspection of settlement re- 
cords, p. 397. 

Board of J'levenuc’s rules for levy of Court, process, and copying fees 
in survey and settlement, pp. 397-400. 
rules framed by (iovernment under Chap. X, of this Act, Appdx. I, 
Chap. \'I, pp. 636 655. 

SETTLEMENT REN f ROLL : 

may be prepared in cases where a seltlcment of land revenue is being 
or about to be made, s. 104 (c), p. 333. 
procedure for preparation of, under Part II, s. 104A (i), pp. 335-336. 
what to contain, .s. 104A (2), p. 336. 

may be prepared on basis of tabic of rates, s. 104C, p. 339. 
preliminary publication and amendment of, s. 1041c, p. 340. 
final revision and incorporation of, in rccord-of-riyhts, s. 104F, 

pp, 340-341. 

S ETT LE M E \ f - 1 ) F I C E R : 

all Deputy Collectors invested with powers of, p. 41. 
nothing in this Act afiects powers and duties of, as defined in laws 
t not repealed by this .Act, s. 195, (.r), p. 605. 
powers of officers appointed by Local Covernment to be, to have 
povter.s of a Civil Court and powers under s. 189 (i) {a) (/>) and 
^ (c) of Tenancy Act, Appdx. I, Chap. \T, Rule 40(0), p 637. 

SETTLEMENT RECORDS : 

Board of Revcnue ’5 circulars on subject of custody, preservation and 
grant of copies of, pp. 396-400. 

SHI KM I TALUK : 
is a tenure, p. fy. 

SIGNED : 

what it includes, in this Act, s. 3 (14), p. 40. 

SINGHBHUM.: 

rent law in force in, p. 7. 
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SIR : See Proprietor's private land, 

SONTHAL PARGANAS : 
the rent law of, pp. 6, 7. 

no rent law in the unsettled areas of the Telllaghiree pargana and 
certain dearah lands in the district of, p. 6. 
ss. 56, 58, (2) (3) and 84 extended to, pp. 6, 7, 267. 

SMALL CAUSE COURT : 

suit by an assignee of arrears of rent excepted from jurisdiction 
of, p. 30. 

suit for sum exacted in excess of rent payable cognizable by, p. 259. 
jurisdiction of, when excluded in suits for compensation for wrongful 
distraint, pp. 421-422. 
jurisdiction of, in suits for rent, p. 450. 

jurisdiction of, in suits for sale- proceeds of tenure sold in execution 
of decree for arrears of rent, p. 530. 

SPECIAL ENACTMENTS : 
savings for, s. 195, pp. 605-606. 

SPECIAL JUDGE : 

has jurisdiction to hear appeals regarding disputes and settlement of 
rent relating to land outside the district but included in an 
estate recorded in the Collector’s book of the district, p. 351. 
appeals to lie from decisions of Settlement officers under Chap. X to, 
and from decision of Special Judge (iiot being a decision settling 
a rent) to High Court, s. 109 A, p. 366. 
appeal of, to be brought within 30 days from date of decree or order 
appealed against, art 4, Schd. Ill, p. 614. 

SPECIAL LAW : 

Tenancy Act does not affect any special law not expressly or impliedly 
repealed by it, s. 195 (/"), p. 606. 

SPECIAL REGISTER : 

of suits between landlord and tenant as such, s. 146, p. 452. 
of rent suits for statistical purposes only, pp. 452, 453. • 

SPECIFIC RELIEF ACT ; 

landlord can maintain possessory suit under s. 9 of, if his tenant in 
actual possession is dispossessed, p. 169. ^ 

STAMP ACT : 

cuUivatorsyeases exempt from provisions of, p. 44. 
receipts for more than Rs. 20, if on account of rent of land not assess- 
ed to Government revenue, not exempt from stamp duty, p. 201. 
appraisement of crops, for the purpose of ascertaining amount to be 
given to landlord as rent, exempt from stamp duty, p. 240. 
written authorities to naibs, gumastas or agents of landlords to act 
in Court must be stamped under art. 50, Act I of 1879, p. 451. 
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STAPLE FOOD-CROPS : 

suit may be instituted to enhance occupancy-raiyat’s rent on the 
ground of a rise in the average local prices of, during the cur- 
rency of the present rent, s. 30 (^), p. 133. 
rules for prep iration of price-lists of, s. 39, pp. 150, 151. 
rules framed by Government under this Act regarding, Appdx. I 
Chap. II. pp. 627-637. 

what are, in each local arei, and marts at which their prices are 
recorded, Appdx. I, Schd. II. pp. 672-675. 

SUB-DIVISION : Division. 

SUB-DIVISIONAL OFFICER : 

vested with powers of a Collector under ss. 12, 13, and 15, pp. 40, 72. 
vested with powers of a Collector under ss. 69, 70, and 71, for purpose 
of appraising and dividing produce-rents, pp. 40, 239. 

SUB-LEASE : 

differs from an assignmdht of lease, p. 169. 

SUB-LETTING : 

of permanent tenures, p. 70. 
occupancy-raiyat’s right of, p. 126. 
restrictigns under Act on, s. 85, p. 268. 
rulings under former law as to, pp. 268, 269. 
rulings under present law as to, pp. 269, 270. 
registration rule under s. 85, p. 270, 271. 

when whole or part of abandoned holding has been sub-let by register- 
ed instrument, the landlord before entering on it must offer the 
holding to sub-lessee for remainder of term on condition of sub- 
^ lessee paying up arrears, s. 87 (4), p. 276. 
landlord cannot distrain produce of part of holding sub-let with his 
wriyen consent, s. 121 pro. (3) p. 410. 
inferior tenant whose property has been distrained for amount due 
from superior tenant and who has paid that amount to release 
his property may deduct amount so paid from rent due to his 
immediate landlord, s. 137 (i), p. 418. 
may sue for any amount so paid by him which he has not deducted 
from his re^nt, s. 137 (2), p. 419. 

when land is sub-let and a conflict arises between superior and 
inferior landlords as to distrained property, the right of the* 
landlord shall prevail, s. 138, p. 419. 
after passing of this Act, occupartcy raiyat cannot divest himself of 
right to sub-let, s. 178 (3) p. 549. 



800 T^NANaY ACT. 

SUBORDINATE mbGE ; 

no appeal from order of, if the amount claimed does not exceed Rs. 
loo, unless decree or order has decided question of title, or of 
right to enhance or vary rent or of amount of rent annually 

payable, s. 153 (.4 p. 477‘ 

SUCCESSION : 

includes intestate and testamentary, s. 3 (13), p. 40. 
service of notice of, to permanent tenure, p. 72. 
procedure in case of, to permanent tenure, s. 15, p. 75. 
bar to recovery of rent pending notice of, s. 16, p. 76. 

S. 16 bars recovery of rent, but not institution of suit, p. 77. 
ss. 15 and 16 do not have retrospective elYect, p. 77. 
certificate under Act \'I I of 1889 not required to collect arrears of 
rent due to deceased person, pp.*77, 426. 
procedure in case of, to share in permanent tenure, s. 17, p. 77, 
procedure in case of, to holding at fixed 'rates, s 18 (a', p. 80. 
to occupancy-right oh death of raiyat, s. 20, p. 118. 

SUCCESSIOI^ CERTIFICATE (under Act VII of 1889). 

not required for bringing a suit for arrears of’ rent payable in respect 
of land used for agricultural purposes, which accrued due in the 
time of the deceased landlord, p. 426. 

SUIT Sec possessory suit. 

for rent by an assignee of a landlord is a suit for rent, p. 30. 
s. 16 bars recovery of rent but not institution of, p. 77. 
in case of service holding co-sharer landlord cannot maintain, for 
khas possession, p. 1 18. 

grounds of enhancement of occiipancy-raiyat’s rent by s. 30, p. 133. 
for enhancement under s. 30 may be referred to aibitration, p. 133. 
claim for increase of rent under s. 53 may be properly joined in the 
suit fur enhancement of rent under s. 30, pp. 133, 134. 
for enhancement by whom may be brought, pp. 137, 1^8. 
second suit under sec. 52, is not barred under see. 37 by the dismissal 
of a previous suit within 15 years, p. 186. 
for alteration of rent on account of alteration of area cannot 
proceed at the instance of fractional co-sharer^, p. 194. 
tenant may institute, against landlord to recover penally for with* 
holding receipt and statement of account, s. 58, p. 204. . 
limitation of right to bring succe.ssive^uits s. 37 (i), p. 147. 
for both enhancement and arrears at enhanced r^le maintainable, 
p. 147. 
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Suit {continued). 

grounds on which occupancy raiyat may institute, for reduction of 
rent, s. 38, p. 148. 

for money value of produce rent will lie, p. 198 
lies for arrears of produce rents, p. 230. 
damages in lieu of interest only up to date of, p 236. 
period of limitation in, for arrear of rent is three years, Sch. Ill, 
Part 1 , art. 2 {b) pp. 236, 613. 
against a depositary of produce rent, pp. 242, 243. 
for produce rent, p. 243. 

. for apportionment of rent, p. 250. 

for sum exacted in exc^ess. of rent payable is cognizable by Small 
Cause Court, p. 259. 

benamdar cannot sue for ejectment, p. 286. 

against tenant as trespasser, in a, no decree for rent can be passed, p. 286. 
proceeding un ler 3. 91 Ts not a suit, p. 292. 
application under s. 93 is not, p. 295. 

does not lie for alteration or correction of entries: made in record-of- 
rights, pp. 325, 362. ^ 

by a person aggrieved by an entry of a rent settled in a Settlement 
Rent Roll prepared under ss. 104 A to 104 t", s. 104 H, pp. 342-345. 
case under s. 106 is suit, p. 360.. 
stay of, in which certain issues arise, s. 1 1 1 L>, p. 278. 
for compensation for wrongful distraint, s. 140, p. 419. 
between landlord and tenant as such, the Civil Ih^cedure Code shall 
apply subject to rules made by High Court with the approval 
of the (lovernor-fieneral in Council, s. 143, p. 424. 
for arrears of rent must include all the rent due at the time of institu- 
tion of, p. 424. 

for rent, statutory disabilities in, p. 425 

for rc;it due to the members of a Hindu Joint family, the Karta can- 
not maintain, p. 426. 

tenant canapt bring inter-pleader suit, p. 427. 

special register of, between landlord and tenant as such. s. 146, p. 452. 
successive ren»t suits, 5. 147, p. 453. 

compromise of, between l.indlord and tenant, s. 147 A, pp, 454, 455. 
lor rent, special provisions regarding procedure in, s. 148, pp. 457-464. 
for rent not to be proceeded with ex pixrtc until the* expiry 9! 14 days 
from the datt^of the service of the summons, p. 467. 
for arrear rents by co-sharer landlord, s. 148A, pp. 470, 471. 
for ejectment, relief against forfeiture, s. 155, pp. 487, 488. 
for arrears of rent, application of s. 188 to, pp. 595-506. 
by joint landlor«l, procedure in; s. 188A, p. 597. 

61 
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SUMMARY PROCEDURE: 

for the recovery of rents under the Public Demands Recovery Act, 
Chap. XIII A, s. 158 A, pp. 497-502. 

SUMMONS : 

special provisions regarding the issue and the service of, in rent suits, 
s. 148 (c) (<f), pp. 460, 461, 467, 

SUNDARBANS : 

was the property of the State up to 22nd March 1793, the date of the 
permanent settlement, p. 40. 

SURRENDER : 

c 

of verbal lease by a raiyat is exempt from stamp duty, p. 44. 
raiyat not bound by lease or other agreement for fixed period may 
surrender his holding at end of agricultural year, s. 86 (i), p. 271. 
but liable to landlord for rent of following year, unless he has given 3 
months’ notice of, s. 86 (2), p. 271. 

notice to be presumed to have been given, if raiyat takes new holding 
or ceases to reside in same village 3 .nonths before end of year, s. 
86(3), p. 271. 

raiyat may serve notice through Civil Court, s. 86 (4), p. 271. 
when holding subject to incumbrance, surrender not valid unless 
made with consent of landlord and incumbrancer, s, 86 (6),p. 272. 
subject to this exception raiyat and his landlord may arrange for 
surrender of whole or part of holding, s. 86 (7), 272. 
rulings as to surrender under former law, pp. 272 — 274. 
rulings as to surrender under present law, p. 274. 
rule for service of notice of surrender, p. 274. 

applications for service of notice of, exempt from Court-fee duty, p. 274. 
sub section (6) introduced as protection against collusive surrender, 
p. 274. 

after passing of this Act raiyat cannot divest himself of his right to 
surrender his holding, s. 178 (3), (c), p. 549. ^ 

SURVEY: 

power of Local Government to order, in proceedings for settlement 
' of rents, s. loi, pp. 306—308. 

processes of survey and record-of-rights, p. 310. 

Local Government may confer on any Revenue-officer power to enter 
on any land and survey it and any power exercisable under 
Bengal Survey Act, s. 189 (i) (^), p. 598. 

SYLHET: 

rent law of, p. 10. 
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TALUK : 

may be an estate, p. i6. 

distinction between kharija or huzuri and shikmi mazkuri or shamili, 
pp. i6, 17. 

huzuri or kharija taluks are estates, p. 17. 

Noabad taluks in Chittagong are not estates, p. 17. 
in the absence of evidence to the contrary, implies permanent interest, 
p. 63. 

TANK : 

is. a protected interest at sale of tenure or holding for arrears of rent 
due thereon, s. 160 (z-), p. 514. 
when no Occupancy-right accrues in, p. 94. 

TEMPORARY SETTLEMENT : 

in area under, rent of tenure may be enhanced on expiry of temporary 
settlement, unless the right to hold beyond term of settlement 
has been expressly recognized in settlement proceeding, s. 191, 
p. 600. ^ 

in area under, a Revenue-officer may in case of new assessment of 
revenue fix a fair and equitable rent, notwithstanding terms o 
contract between the parties, s. 192, pp. 601 602. 

TENANCY : 

how constituted, pp. 23, 26. 

implied contract of, pp. 23, 24. 

receipt of premium and rent creating a, p. 24. 

use and occupation creating a, p. 24. 

created by operation of law pp. 25, 26. 

payment of rent not necessary to establish or maintain, p. 26. 
purpose of, to be considered when determining whether tenant is 
tenve-holder or raiyat, s. 5 (4) (^) pp. 53, 55, 56.- 
when area of, exceeds 100 bighas, tenant to be presumed to be tenure 
holder, (5), pp. 53, 56. 

notice to quit in the case of an annual tenancy, p. 1 17. • 

collector acting under ss. 79, 80 not empowered to decide disputes as 
to the nature oflenancy, p. 239. 

division of, not binding without consent of landlord in writing, s. 88, 
p. 279*285. 

application to determine incidents of, s. 158, p. 494. 
what questions may be determined in such applications, p. 495. 
co-sharer landlords cannot apply under this section, p. 496. 
when application may be made for determination of incidents of more 
than one holding, p. 496. 

rules for issue of commissions under this section, p. 496. 
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TENANT : 

definition of s. 3 (3), p. 17. 
by use and occupation, p. 24. 

a person may be, notwithstanding want of title on part of landlord, 
pp. 25, 56, 157. 

classes of tenants for the purposes of this Act, s. 4, p. 52. 
considerations by which Court should be guided in determining 
whether a tenant is a tenure-holder or raiyat, s. 5 (4), 
PP- S 3 , 55 - 5 <>* 

must be presumed to be a tenure-holder, when the area of land held 
by him exceeds one hundred bighas, s. 5 (5), pp. 53, 56. 
transferee of a share of holding at fixed rates entitled to be recog- 
nised as a, pp. 81, 82. 

denial by, of his landlord's title is no ground of forfeiture, of his 
occupancy-rights, pp. 113, 114. 
a co-sharer land-lord cannot eject a, p. 1 18. 

relation of landlord and, must exist before provisions of this Act can 
be applied, p. 170. 

entitled to receive and be maintained in peaceable possession, 
p. 170, 171. 

burden of proof as to receipt of possession by, p. 172. 

no forfeiture of rights of, by denial of landlord’s title, pp. 113, 

1 14, 287. 

determination of the relation of landlord and tenant, p. 172. 
presumption as to amount of rent and conditions of holding, s. 51, 
p. 179. 

entitled to a receipt on payment of rent to his landlord, s. 56, p. 201. 
entitled to get from landlord a full discharge or statement of account 
at close of year, s. 57, pp. 203, 204. 

may institute suit against landlord to recover penalty for withholding 
receipt and statement of account, s. 58, p. 204. 
not entitled to plead payment of rent to third person against pro- 
prietor, manager or mortgagee registered under Land Registra- 
tion Act, s. 60, p. 208. 

when entitled to make deposit of rent, s. 61, pp. 213-215. 
order of collector passed under s. 70 (5) is final only when the proceed- 
ings are between landlord and, p. 241. 
not liable to transferee of landlord’s interest for rent paid to former 
landlord without notice of transfer, s. 72 (i), p. 243. 
liability of, in case of rent paid in advance, p. 245. 
all impositions on, under denominations of abwab, mahtut, &c., 
illegal, and all stipulations for payment void, s. 74, p. 252. 
lessees are tenants and cannot contract to pay abwabs, p. 257. 
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Tenant '.--{continued). 

penalty for exaction by landlord from, of sum in excess of rent pay- 
able, s. 75, p. 258. 
exacted, meaning of, p. 258. 

suit against tenant as trespasser to be dismissed : plaintiff not entitled 
to any other relief, p. 286. 

• may be ordered by Court to attend and point out boundaries of land 
when landlord desires to measure, and if he refuses or neglects 
to attend, map and measurements of land to be presumed correct, 
s. 91, p. 291. 

. finality is not given to a measurement under s. 90, made in the ab- 
sence of, and it is open to him to rebut the presumption of the 
correctness of the measurement, p. 292. 
inferior tenant may deduct from his rent any amount he may have 
paid to get his distrained property released, s. 137, p- 4 >8-4 19. 
cannot raise interpleader suit, p. 427, 
cannot deny landlord’s title, p. 427. 
possession of, not advers^to landlord, pp. 428-429. 
landlord need sue only his recognized tenant, pp. 429-431. 
landlord may sue the real tenant, p. 431. 
admission.s by co-tenants, when evidence, p. 432. 

cannot either before or after passing of this Act divest himself of 
occupancy-right, or of right to acquire occupancy-right, or agree 
to his being ejected otherwise than under this Act, or divest 
himself of his right to make iuiprovements and claim compensa- 
tion for them. s. 178 (a) (/^) (6*) {d\ p. 548. 
cannot after passing of this Act divest himself of right to apply for a 
commutation of rent payable in kind, s. 178 (3) ), p. 549- 

not enabled by this Act to violate conditions binding on his landlord, 
^s. 194, p. 605. 

TENDER : 

of rent wfkn valid, pp. 215, 216. 

valid tender of rent stops the running of interest, p. 233. 

TENURE ; See Pcrmdmnt tenure.^ Fixity of rent., Sale for arrears of rent, 
the so called tenures which may come within the definition of estates, 
p. 16. 

Noabad taluks ih Chittagong are tenures, p. 17- 
definition of, s. 3.(7)» P* 34- 
permanent, definition of, s. 3 (8), p. 34- 

may relate only to an undivided fractional share in land, p. 35. 
registration of dbcumenls creating incumbrances on, p. 48. 
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Tenure {continued) 

held since Permanent Settlement liable to enhancement only in certain 
cases, s. 6, p. 57. 

rent of, may be increased on ground of increase in area, pp. 57, 
what reductions of rent entitle landlord to enhance rent of, p. 58. 
proof of existence of, at time of Permanent Settlement, pp. 58, 59. 
rulings regarding burden of proof as to whether a tenure has been 
held from time of Permanent Settlement, pp. 59, 60. 
grounds on which rent of, not held from time of Permanent Settle- 
ment, may be enhanced, p. 60. 
fractional co-sharer cannot enhance rent of, p. 60. 
limits of enhancement of rent of, s. 7, pp. do-62, 
rulings as to onus of proof in cases of enhancement of, ppf 61, 62. 
Court may order that enhancement of rent of, may 6e gradual, s. 8, 
p. 62. 

rent of, if once enhanced, may not be altered for fifteen years, s. 9, 
p. 63. 

holder of permanent tenure not liablg to be ejected except on proof 
of breach of condition for which he is liable to be ejected, s. 10, 
p. 63. 

if contract providing for ejectment has been made after passing of 
this Act, condition must be consistent with provisions of this Act, 
s. TO, proviso, p. 63. 
permanent tenures how created, p. 63. 
permanent by contract, rulings regarding, pp. 63, 64. 
permanent by custom or course of dealing, rulings regarding, pp. 64-67. 
transferability of permanent tenures, p. 69. 
onus of proof of transferability of, p. 70. 
sub-letting of permanent tenures, p. 70. 

voluntary transfer of, by sale, gift or mortgage to be made only by 
registered instrument, s. J2, pp. 70, 71. * 

transfer of permanent tenure, when complete, 72. 
procedure for voluntary transfer of permanent tenure, s. 12 (2) (3) 

pp. 70, 7 r. 

procedure on transfer of permanent tenure, b/ saie in execution of a 
decree other than a decree for arreas of rent, or by foreclosure 
of mortgage, s. 13, pp. 73, 74. 

procedure in case of succession to permanent tenure, s. 15, p. 75. 
recovery of rent barred pending notice of succession to permanent 
tenure, s. 16, p. 76. 

ss. 15 and j 6 apply to patni tenures, p. 76. 

ss. 15 and 16 do not have retrospective effect, p* 77. 
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Tenurk '.—{continued). 

provisions of ss. 12, 13, 14, 15 and i6 apply to the transfer of and 
succession to a share in a permanent tenure, provided division 
of tenure has been made with consent of landlord in writing, s. 

17, p. 77. 

rights and liabilities of transferee of part of, pp. 77, 78. 

• permanent, cannot be relinquished, pp. 78, 79. 

on failure of heirs, permanent tenure escheats to Crown, p. 79. 
saving as to statements in instruments of transfer of, or holding, when 
landlord no party, s. 18 A, p. 86. 

■ rent of, unchanged from time of Permanent Settlement cannot be 
increased except on proof of increase in area, s. 50 (i), p. 173. 
presumtj^tmn that rent of, has not been changed since time of Perma- 
nent Settle.ment, wiien proved to have been held at same rate for 
20 years, s. 50 (2), p. 173. 

but this does not apply to tenure for a term or determinable at will of 
landlord, s. 50 (4), p. 174. 

or to land for which recc^d-of-riyhts has been prepared, s. 115, p. 392. 
rent of, liable to alteration on proof of alteration in area, s. 52, pp. 
180 ~ 183. 

rent is first charge on, and tenure may be sold for arrears of ren! 
s. 65, pp, 221, 223-226. 

passing <)f, sold in execution of decree, s. fSSB, p. 503. 
sale of, subject of registered and notified incumbrances and the effect 
thereof, s. 165, p. 520. 

sale of, with power to avoid all incumbrances and the effect thereof, 
s. 165, p. 520. 

rent of tenure in temporary settled area maybe enhanced on expiry 
of temporary settlement unless the right to hold beyond term of 
^ settlement has been recognized in settlement-proceedings, s. 191, 
pp. 600, 601. 

TENURE- 4 ^ 0 LDER : 

definition of, s. 5 (i), p. 50. 

when detersnining whether tenant is tenure-holder or raiyat, regard to 
be had to Ibca> custom and origin of tenancy, s. 5 ^4), p. 53. 
meaning of, pp. 53, 55. 

a tenant must be presumed to be, when area of land held by him 
exceeds ontt hundred bighas, s. 5 (5), p. 53. 
farmers of Government estates, when, p. 55. 

rent of, may be increased on ground of increase in area, pp. 57, 58. 
limits of enhancement of rent of, s. 7, pp. 60, 61. 
rent of, may enhanced up to customary rate, p. 62. 
profits to be left to, p. 61. 
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Tenure-holder : — { continmd ). 

restrictions on enhancement of rent of, by Court, ss. 8, 9, pp. 62, 63. 
grounds on which, can be ejected, p. 68. 

permanent tenure-holder is entitled to ^dl underground rights unless 
there is a reversation to the contrary, p. 68. 
period of limitation in suit for ejectment of, for breach of condition 
contract, p. 69. • 

effect of acqlli^ition of occupancy-light by a permanent tenure-holder, 
s. 22, pp. 102-104. 

rent of, settled in proceeding under Chap. X, to remain unaltered for 
15 years, s. 113, p. 388. 

TERMS : 

dednitions of, used in Tenancy Act, ss. 3— -5» pp. 15 — 56. 

THAK MAPS : See Maps. 

TRANSFER : 

and transmission of permanent tenure, permitted to same extent as of 
other immoveable property, s. 1 1, p. 69. 
procedure in case of voluntary transfer of*pcrrnanent tenure by sale, 
gift or mortgage, s. 12, pp. 70, 71. 
procedure introduced by Act I, 11. C., of 1907, pp. 71, 73. 
of permanent tenure, when complete, p. 72. 
mode of service of notice of, p. 72. 

procedure in case of transfer of peimanent tenure by saletn execution 
of decree other than decree for arrears of rent or by foreclosure of 
mortgage, s. 13, pp. 73, 74. 
of patni and darpatni taluks, p. 74. 

procedure in case of transfer of share in permanent tenure, s. 17 

p. 77. 

of holding of raiyat at fixed rates, 3. 18 ta), p. 80. 

saving as to statements in instruments of, when landlord no l^arty, s. 
1 8 A, p. 86. 

of an occupancy holding not transferable by custom or^isage is not 
void, p. 115. 

effect of invalid, of whole or part of occupancy holding, pp. 115 — 117. 
the existence of ,i custom l>y which an occupai1T:y-right is transferable 
will not justify transfer piecemeal, p. 121. 
receipt o|’ rent from transferee of non-transferable holding validates, pp. 

125, 126. t 

of occupancy-right, when transferable by custom, how to be effected, 
pp. 125. 

of landlord’s interest, right of, p. 244. 
tenant’s liability in case of, s. 72, pp. 243, 244. 
of back rents, p, 245. 
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Transfer .—(continued), . 

apportionment of rent on transfer of share of landlord’s interest, on 
transfer of his interest to several co-sharers, or on division of his 
interest, pp. 246— '249. 

of landlord’s interest, service of notice of, .p. 245 and rule 33, Chap. V, 
Govt. Rules, p. 635. 

" of occupancy-holding, liability for rent in case of, s, 73, p. 251. 
a gumashta cannot consent to transfer of holding, p. 451. 
after passing of Act raiyat cannot contract himself out of right to 
transfer his holding according to local usage, s. 178 (3) (d)y 
P* 549- 

nothing in Act confers right to transfer a service tenure, which could 
not^ formerly be transferred, s. 181, p. 558. 

TRANSFERABILITY : 

of permanent tenures, s. 1 1, p. 69. 

onus of proof of, as regards tenures which are not permanent, p. 70. 

of occupancy-rights, pp^ 120-126. 

onus of proof of, of occupancy-rights, p. 124. 

of homestead land, local custom o.* usage of, p 569. 

TRANSFER OF PROPERTY ACT : 

effect of provisions of, on registration of deeds of sale, mortgage or 
gift, pp. 43, 50, 51. 

provisions of, regarding registration of agricultural leases, p. 43. 
provisions of, regarding liability of person who has paid rent after 
transfer of his landlord’s interest, p. 245. 

TRANSFEREE : 

of a tenant, deposit of rent by, is valid, p. 217. 
receipt of rent from, effect of, pp. 251, 252. 

TREES : 

occupal^y-raiyat may cut down, on his land without landlord’s con- 
• sent, unless there be custom to contrary, s. 23, p. 109. 
rights of 5criy)ancy-raiyat with regard to trees, pp. no, in. 

TRESPASSER : 

may be treated as tenant at pleasure of landlord, pp. 23, 24. 
rights as a ravyat may be acquired under, p 25, 56. * 

raiyat holding over is not, p. 180. 

may be made to pay fair rent as alternative to ejectment, s. 157, 
p. 492. 

rulings relating to, p. 492. 
ejectment of, by co-sharers, p. 439. 
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TRIBUTARY MAHALS : 

Acts X of 1859, VI, B. C., of 1862 and IV, B. C., of 1867 are in force 
in, p. 7. 

UNDER-RAIYAT : 

interest of, in parcel or parcels of land is a holding, p. 34. 

registration of leases of^ p. 47. 

definition of, s. 4 (3), p. 52. 

limits of rent recoverable from, s. 48, p. 165. 

restrictions on ejectment of, s. 49, p. 165. 

notice to quit to, when may be given and how to be served, pp« 167, 
168. 

acquisition of occupancy-right by, p. 168. 
other rights of, p. 169. 

may be ejected for arrears of rent, s. 66 (i), p, 229. 
restrictions on power of sub-letting to, s. 85, pp. 268-270, 
rulings under old law as to right of sub-letting, pp. 268, 269. 
further provisions of present law as to, pp. 269, 270, 
acquisition of occupancy-rights by, and transferability of such rights, 
p. 270. 

landlord re-entering on surrender by the raiyat need not give notice 
to quit to, if he is not protected by s. 85 or s. 86 (2), p. 275. 
periods for which rents of under-raiyats settled under Chapter X, 
are to remain unaltered, s. 113, p. 388. ^ 

may sell his holding without landlord’s consent by usage, s. 183, ilL 
(1)1 P- 574. 

may acquire occupancy rights by custom or usage, s. 183, ilL (2), 

p. 574. 

period of limitation for suit for possession by, art. 3, Sched III, 
p. 613. 

USAGE : 

transfer of an occupancy holding not transferable by, is not void, 

p. 115. 

produce-rents payable according to agreement or established usage, 
p. 196. 

relating to homestead land, p. 569. 

nothing in this Act to affect any usage not inconsistent with and not 
expres^sly or impliedly abolished by it, s. 183, p. 574. 
of raiyat’s selling his holding without consent of his landlord, may 
exist, s. 183, ilL (i), p. 574- 

of under-raiyat’s acquiring occupancy-right, may exist, s. 183, ilL (2), 
P- 574. 

rulings relating to, pp. 579’58i. 
growing usage, 581. 
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USE AND OCCUPATION : 

persons make themselves tenants by, pp. 24, 490. 
right of landlord to claim back rent for additional area in the, of the 
raiyat, p. 188. 

trespassers liable to landlords for mesne profits for, p. 490. 

UTBANDI : 

Utbandi tenancies are instances of tenancies arising by implied 
contract, p. 24. 

land held under utbandi system can be measured annually, s. 90 (2) 
(d),p. 289. 

raiyat not to acquire right of occupancy in land held under system 
of, until he has held it for 12 years, and meanwhile to pay such 
rent as may be agreed on, s. 180 (i), p. 555 
Chapter VI (relating to occupancy-raiyats) not to apply to land held 
under custom of, s. 180, (2), p. 555. 
rulings relating to utbandi, pp. 555-558. 

tenure, no notice of abandonment required by tenant of, p. 558. 

VALIDATION: ' 

Validation Act, 1903, F 3 engal Tenancy (Validation) Act, 1903, ss. 1—3, 
pp. 82-85. 
object of, p. 84. 

of publication of past records published under sec. 105, s. 8, Bengal 
Tenancy (Amendment) Act, p. 394. 

VILLAGE: 

the relations of the n m-cultivating residents of a village with their 
landlords are determined by the provisions of the Indian Contract 
, Act (IX of 1872), p. 19. 
definition of, s. 3, (10), pp. 36, 37. 

new definition of, introduced by Act I, B. C., 1907, p. 36. 
person who has held land for 12 years in same village becomes settled 
* raiyat, s. 20 (i) p, 96, 

demarCv'o*^ boundaries of, in course of record-of-rights and 
settlement of rents, s. n5A, p. 393 and Appdx. I, Chap. VI, Rule 
43 » rt>.^ 8 - 64 o. 

VILLAITI YEAR : 

when it commences and where prevalent, p. 39. 

WAIVER ; 

acceptance of old rent does not amount to, when a decree for 
enhanced rent has been obtained, p. 147. 
of right to eject, 231 . 

of right of forfeiture by receipt of rent, p. 489. 
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WARDS ACT, 1897 : . 

when management of estate or tenure is undertaken by Court of 
Wards under sec. 95, so much of, as relates to management of 
immoveable property shall apply, s. 97, p. 299. 

WARDS, COURT DF : 

District Judge may, in case of dispute between co-owners, order 
estate or tenure to be managed by, if Court of Wards consents,* 
s. 95, p. 296. 

nothing in this Act to affect enactment regulating procedure for 
management of estates under, s. 195 (^), p. 605. 

WASTE LAND : .. 

unsettled and unoccupied, the property of the State, p. 23. , 

provisions of sec. 178 not to affect lease for reclamation^ Land, but 
where after the expiration of the lease, the lessee would under 
Chap. V, be entitled to occupancy-right, nothing in lease, shall 
bar his acquiring such right, s. 178, proviso I, p. 549. 
when landlord has reclaimed by his own labor, he may bar accural 
of occupancy-right in it for 30 years, 5.^78, proviso 2, p. 549. 

WATER : 

works for storage, supply or distribuiion of, for pui poses of agricul- 
ture or for use of men and cattle engaged in agriculture to be 
deemed an improvement, s. 76 (2) («), p. 260. 
rights and obligations of landlord and tenant as regards use of, for 
agricultural tenants how to be recorded in record-of-rights, s. 
102 , {gg'h P- 3 ' 3 - 

may be recorded in record-of-rights, s. 102A, p. 316. 

WELL : 

to be deemed an improvement of a raiyat’s holding, s. 76 (2) (a), p. 
260. 

raiyat holding at fixed rates, occupancy-raiyat, and non-occupfmey- 
raiyat entitled to construct, without landlord’s consent, ss. 77, 
79, pp. 261, 262. 

WESTERN DUARS : 
rent law of, pp. 8, 9. 

repeal of Bhutan Duars Act (XVI of 1869) makes Civil Procedure 
Code applicable to, p. 9. 

WORSHIP:' 

place of, has been made protected interest at sale of tenure or 
holding for arrears of rent, s. 160 514. 

YEAR : 

agricultural, definition of, s. 3 (ii) pp. 38, 39. 
different agricultural years, where prevalent, p. 39. 
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ZAMINDARl : 

revenue-paying estate in Bengal is generally known as, p. i6. 
co-owners of a, are not liable to pay rent for purchased holding se- 
parately occupied by them, p. 25. 

ZAMINDARI DAK ACT / Ac^ VI//, B, C, 0/1862, 
repealed by Act IV of 1907, p. 33. 

ZIRAT : See /^roprietor^s private land, 

ZUR-I-PESHGI LEASE : 

m 

a sum payable annually by a mortgagee in possession under, is 
rent, p. 28. » 













